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CASES 

ARGUED  AND  DETERMINED 

m  THB 

SUPEEME  COURT  OF  JUDICATURE 

OF  THB 

STATE  OF  NEW-YORK. 

Ib  nmjr  TenBy  1840— In  the  dxtj-foiirtli  year  of  the  Independ;- 

ence  of  the  IJiilted  States. 

[Contbiaed  from  Vol.  XXIIL] 


•4  ^<- 


DiAS  vs.  Bettstsll's  executor. 


An  action  at  2m0  will  not  lie  by  a  oflrfut  ^nelnac,  agtinst  the  execMor  of  e  (rvifta,  cmted  hy- 
■n  aaeignmeiu  for  the  benefit  of  creditors,  upon  an  implied  promUe  arising  from  the  accept- 
ance of  the  tmst,  and  the  conrersion  of  the  fond  into  mone^^;  the  partj  mnst  resort  to 
equity. 

fiaeems,  had  there  been  an  erpneit  pnmim  bj  the  teatntor,  and  there  had  been  oaNCt,  that  an  ac- 
tion wonld  have  lain  against  the  execntor. 

Property  held  m  tnat^  on  the  death  of  the  tmstee,  at  common  law  passed  to  his  execntor;  but 
not  as  asset*.  He  took  not  om  executor  but  as  a  truMtee^  subject  tD  the  same  stipulations  and 
conditions  under  which  it  was  held  by  the  testator.  Now^  by  the  revised  statntes,  it  aeems  the 
trast  vests  in  the  cout,  of  chancery  with  all  the  powen  and  duties  of  the  original  trustee,  and 
mnstbe  executed  by  some  pecaon  appointed  for  that  puipoae  under  the  direction  of  the  cout. 
i  22.  5.  2(i.  sd  ix  7S4,  f  68. 

DsMTTRRSR  to  declaration.  The  plaintiff  declared  in  a$9ump9kj  setting 
forth  that  on  the  14th  day  of  May,  1833,  two  individuals,  named  Castro 
and  Uenriquez^  executed  to  the  testator y  his  heirs  ^  eocecutorSyadministratorSf 
and  assignSj  a  conveyance  of  divers  goods,  Jtc.  of  the  value  of  $100,000,  in 
trust  to  convert  the  same  mto  money  and  apply  the  proceeds ;  1.  To 
*tiie  payment  of  the  expenses  of  the  trust ;  2.  To  repay  himself  ce^  [  *10  ] 
tiin  advances,  and  8.  To  pay  certain  bonds  to  the  United  States^  ex- 
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10        OASES  m  THE  SUPREME  COURT 

New- York,  May,  1840.— Dias  y.  Bnuell's  ex'r. 

ecutedy  some  by  Castro  jointly  with  BruDell  and  others  by  Castro  jomt- 
ly  with  Brunei!  and  some  other  person;  or  if  the  bonds  should  be 
paid  by  Branell  or  by  any  other  person,  then  to  repay  to  Brunell  or 
such  other  person,  the  amount  of  the  bonds.  The  plainriff  then 
averred  that  Brunell  accepted  the  trust  and  'promised  to  perform  the 
same ;  that  he  took  into  possession  the  aligned  property  and  converted  it 
into  money  to  the  amount  of  $100,000,  which  was  suflScient  to  satisfy  all 
the  trusts ;  that  two  of  the  bonds  referred  to  in  the  conveyance  in  trust 
were  ezecuted  by  Castro  jointly  with  Brunell  and  the  plaintiff,  upon  one  of 
which  bonds  was  due  the  sum  of  $2968,  and  on  the  other  the  sum  of  $2969; 
that  after  the  death  of  Brunell,  to  wit,  on,  &;c  at,  &c.  the  plaintiff  paid  to 
the  United  States  $1000,  on  account  of  two  judgments  recovered  against 
him  upon  the  bonds  before  specified.  By  means  whereof,  and  of  the  accept- 
ance of  the  trust  and  of  the  receipt  of  the  property  and  moneys  by  Brunell, 
in  his  life  time,  the  defendant  as  executor  became  liable  to  pay  to  the  plain- 
tiff the  money  so  paid  by  him ;  and  being  so  liable,  promised  to  pay,  Ac. 
Nevertheless,  &c.  There  was  a  second  count  substantially  like  the  first,  ex- 
cept that  it  alleged  in  addition  that  the  defendant,  as  executor,  had  also  re- 
ceived divers  other  large  sums  of  money,  amounting  to  $50,000,  the  pro- 
ceeds of  the  assigned  property.  The  defendant  put  in  separate  demurrers 
to  the  two  counts. 


L.  H.  Sandford,  for  the  defendant,  insisted  :  1.  That  there  was  no  privi- 
ty of  contract  between  the  testator  in  his  life  time  and  the  plaintiff  in  res- 
pect to  the  assignment ;  the  plaintiff  had  no  legal  interest  in  the  contract, 
and  could  not  have  maintidned  an  action  at  law  against  the  testator.  1  R. 
8.  728,  §  60,  2nd  ed.  Hammond  on  PaHies,  4,  6,  7.  T  T.  R.  664. 
Co.  Litt.  272,  6.  §  464.  Cruise,  tit.  11,  ch.  2,  §  2.  Comyn's  Dig.  tit. 
Accompt  D.  3  Bos.  ^  Pull.  162.  2.  The  conveyance  being  in  trust,  an 
action  at  law  would  not  lie  against  the  trustee,  18  Wendell,  236.  Lewdlin 
on  Trusts,  20, 103, 573.  Law  Library,  vol.  24.  4  Rentes  Comm. 
[  ni  ]    ^288. 

3.  The  trust  being  express,  was  not  assignable,  and  did  not  pass 
to  the  defendant,  as  executor,  under  the  last  will  and  testament  of  the  trus- 
tee. 1  R.  S.  724,  §  68,  65.  1  CruUe's  Dig.  488,  tit.  12  ch.  1,  §  69 ; 
eh.  4,  §  53  t<?  58.  1  Vesey,  468.  Ambl.  552.  4.  The  assigned  property 
and  effects  were  not  assets  in  the  hands  of  the  executor.  Story'*  s  Equity^ 
241.  6.  The  promises  of  the  defendant  are  not  laid  as.  express  promises j 
but  as  promises  arising  by  implication  of  law  from  the  facts  stated. 

J.  Oreenwood,  for  the  plaintiff,  insisted  that  under  the  circumstances  de- 
tailed in  the  declaration,  the  trustee  was  liable  at  law,  and  that  such  liability 
passed  to  his  executor.    The  trust  fund  passed  by  the  express  teims  of  the 
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conyeyance  to  the  trustee^  his  exeeutorsj  &c.  The  second  count  alleges  that 
the  defendant,  at  executor  j  received  $50,000,  the  proceeds  of  the  property, 
and  that  he  promised  to  pay.  The  property  received  was  a  good  consideration 
for  the  promise,  and  on  proof  at  the  trial  of  an  express  promise^  the  plaintiff 
will  be  entitled  to  recover.  His  character  as  executor,  as  described  in  the 
declaration,  may  be  rejected  as  surplusage.  The  counsel  cited  in  support  of 
these  several  propositions,  Weston  v.  Barker j  12  Johns.  Jt.  276  ;  3  id.  72  ; 
1  Johns.  Cos.  205  ;  1  CaineSj  363 ;  10  Mod  254  ;  Cowper,  289  ;  ToUer^s 
Law  of  Exr's.  429,  460. 

By  the  Court j  Nelson,  Ch.  J.  This  action  was  probably  brought  upon 
the  strength  of  the  case  of  iVeston  v.  Barker,  12  Johns.  B.  276,  but  it  is 
distinguishable  from  it  in  two  very  important  particulars. 

1.  The  judgment  there  was  manifestly  placed  upon  the  ground,  that  the 
facts  oUsclosed  amounted  to  an  express  promise  on  the  part  of  the  trustee  to 
pay  the  plaintiff 's  demand.  He  had  agreed  in  terms  to  hold  the  balance  in  his 
hands  subject  to  the  order  of  the  assignors,  and  which  was  made  in  favour  of 
the  plaintiff,  and  notice  communicated  before  the  money  was  received.  Af- 
ter this,  the  court  regarded  the  money,  when  received,  as  the  money  of  the 
plaintiff,  and  held  for  his  use. 

No  case  can  be  found,  I  think,  where  an  action  at  law  has  been 
'sustained  against  a  trustee  for  the  benefit  of  creditors,  upon  an     [  '12  J 
implied  promise  arising  merely  out  of  the  acceptance  of  the  trust 
to  pay  the  demands  of  the  particular  creditors.     Their  interests  are  equita- 
ble, and  belong  to  another  forum. 

There  are  cases  of  a  simple  trust,  where  courts  have  frequently  seized 
upon  slight  circumstances,  for  the  purpose  of  creating  a  privity  of  contract 
between  the  trustee  and  a  third  person,  and  thereby  save  the  expense  and 
delay  of  a  resort  to  a  court  of  equity.  Several  of  these  are  referred  to  by 
Chief  Justice  Thompson  in  Weston  v.  Barker.  In  Winch  v.  Keely,  1  T. 
B.  619,  Ashurst,  J.  said,  that  courts  of  law  did  not  formerly  take  notice  of 
a  trust,  for  trusts  are  within  the  original  jurisdiction  of  a  courts  of  equity ; 
but  of  late  years,  he  observes,  ^'  it  has  been  found  productive  of  great  ex- 
pense to  send  the  parties,  there,  and  wherever  this  court  has  seen  the  justice 
of  the  case  clearly  idth  the  plaintiff,  it  has  not  turned  him  round  on  this  ob- 
jection." 

In  WiUiams  v.  Hveritt,  14  Bast,  582,  one  K.  sent  bills  to  the  defendant, 
his  banker,  with  directions  to  pay  part  of  the  proceeds  of  them  to  the  plain- 
tiff, and  though  he  received  the  bills  and  the  money  upon  them,  it  was  held 
an  action  could  not  be  maintained  for  money  had  and  received,  because  as 
between  the  plaintiff  and  him  there  was  no  privity,  either  express  or  implied. 
This  case  comes  nearly  up  in  principle  (o  tbe  one  before  us,  though  the  trust 
was  a  very  simple  one. 
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n.  Bat  the  case  under  consideration  differs  also  from  Weston  y.  Barker ^ 
inafnnach  as  it  presents  a  complicatiou  of  trusts  \vholly  beyond  the  juriscBo- 
tion  of  a  court  of  law  to  execute.  Even  if  we  could  get  oyer  the  objection 
that  the  plaintiff,  in  whose  favour  the  trust  is  created,  among  others,  is  not 
a  party  to  the  deed,  and  that  therefore  there  is  a  want  of  privity,  it  would 
still  be  impossible  to  sustain  the  action  without  involving  in  the  course  of  the 
proceedings  a  settlement  of  the  whole  trust  estate  ;  and  if  the  fund  should 
fall  short,  of  making  an  equitable  apportionment  as  the  case  might  be.  It  is 
true,  the  declaration  avers  a  sufficiency  of  funds,  and  which  must  be  taken 
as  admitted  here  ;  but  we  cannot  fail  to  see,  if  the  demurrer  should 
[  *18  ]  be  overruled,  and  *the  cause  go  to  issue,  the  consequences  I  have 
stated  must  necessarily  follow. 

It  cannot  be  necessary  for  courts  of  law,  at  this  day,  to  repudiate  any 
such  jurisdiction ;  they  never  possessed  it,  and  are  sufficiently  burthened 
witli  their  own  legitimate  duties,  if  no  other  considerations  influenced  them, 
not  to  desire  a  most  inconvenient  enlargement  by  usurping  the  peculiar  pro- 
vince of  another  forum.  5  vesey^  581.  Willis  on  Trusts^  7,  8,  endnote 
k.  and  16.     Lewellin  on  Trust,  20.     2  HalVs  R.  130. 

If  an  express  promise  had  been  made  by  the  trustee  in  the  cestui  que  trusty 
then  no  examination  into  the  condition  and  state  of  the  trust  would  have  been 
necessary  ;  the  trustee  would  have  assumed  the  responsibility  of  assets,  and 
made  himself  personably  liable. 

III.  The  defendant  took  the  trust  estate  under  the  will  of  Brunell,  not  as 
executor,  but  as  a  trustee,  subject  to  the  same  stipulations  and  conditions  un- 
der which  it  was  held  by  the  testator.  The  fund  is  not  assets.  Willis  on 
Trusts,  58,  n.  111.  Math,  on  Ex.  100, 119,  245.  10  Johns.  R.  68.  1 
Johns.  Ch.  R.  119.  The  defendant  therefor?  stands  in  the  position  of 
Brunell,  (the  testator,)  provided  he  had  been  alive  and  the  suit  brought 
against  him.  The  fund  is  not  assets,  to  be  applied  to  the  benefit  of  the  gen- 
eral creditors  of  his  estate,  but  to  those  for  whose  use  it  has  been  assigned. 
1  Johns.  Ch.  R.  119. 

I  admit,  if  it  had  appeared  that  the  testator  had  made  himself  'personally 
liable  at  law  to  the  plaintiff  by  means  of  an  express  promise,  the  executor 
might  be  charged,  provided  sufficient  assets  came  to  his  hands ;  the  plaintiff 
would  then  stand  on  the  footing  of  a  general  creditor  of  the  estate.  An  im- 
plied promise  arising  out  of  the  acceptance  of  the  trust,  and  undertaking  to 
perform  it,  we  have  already  seen,  is  not  sufficient  to  charge  the  trustee  indi- 
vidually at  law,  and  of  course  devolves  no  obligation  upon  his  personal  rep- 
resentative. 

In  any  point  of  view  I  have  been  able  to  take  of  the  case,  I  am  unable  to 
perceive  the  ground  upon  which  the  action  can  be  sustained* 

Judgment  for  defendant 
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*Habt  and  othen  V9.  Coltraiv. 

On  a  motion  for  a  new  trial  on  a  i>a»e  made,  the  court  will  receiTe  documentary  evidence,  which 

could  not  have  been  controverted  had  it  been  prodnced  at  the  trial,  to  defeat  the  motion ; 

but  this  rule  does  not  apply  where  the  motion  for  a  new  trial  is  founded  on  a  biil  of  excep- 
Hone. 

In  October,  1835,  the  pluntiffi  ih  this  cause  obtained  a  verdict,  irhich  was 
set  aside,  and  a  new  trial  granted  in  May  term,  1888.  See  19  WendeUj 
378.  The  cause  was  again  tried,  and  a  verdict  found  for  the  defendant* 
The  plaintifis,  on  a  bill  of  excepiionSj  now  move  for  a  new  trial.  The  ac* 
tion  was  eQectment^  and  the  plaintiffs  claimed  to  recover  as  the  heire  at  law  of 
Jacob  Hart.  The  defendant  claimed  under  a  sale  by  virtue  of  an  order  of 
the  jndge  of  the  court  of  probates  of  this  state,  made  in  1814,  on  the  peti< 
tion  of  the  adminutrator  of  the  estate  of  Jacob  Mart.  The  plaintifis  ob- 
jected, among  other  things,  that  the  judge  of  the  court  of  {urobates  had  not 
jurisdiction  in  the  matter,  because  it  did  not  appear  that  &e  administrator  had 
made  and  presented  to  the  judge  an  account  of  the  personal  estate  of  the  in- 
testate. The  jury,  under  the  charge  of  the  judge,  notwithstanding,  found  a 
verdict  for  the  defendant ;  and  now  on  the  argument  of  the  cause,  the  coun- 
sel for  the  defendant  presents  an  exemplification  of  an  affidavit  made  by  the 
administrator  on  the  4th  August,  1814,  before  the  judge  of  the  court  of 
probates,  which  he  innsts,  with  the  matien  proved  on  the  trial,  is  suffioiei^ 
to  show  that  the  judge  had  jurisdiction. 

jB.  Dams  Noxony  for  the  plaintifi. 

M.  21  Reynolds^  for  the  defendant. 

By  the  Court,  Bkonbon,  J.  On  a  second  trial  of  this  action,  see  19 
Wendellj  378,  the  defendant  obtained  a  verdict,  and  tho  plaintiffs  took  ex- 
ceptions. The  plamtiffs,  among  other  things,  objected  that  the 
judge  of  the  court  of  probates  Hiad  no  jurisdiction  to  order  a  sale  [  *16  ] 
of  the  real  estate,  because  it  ^d  not  appear  that  the  administrator 
made  and  presented  to  the  judge  an  account  of  the  personal  estate  and  debts 
of  the  intestaU.  15  Wend.  450.  19  id.  834.  20  id.  241.  By  way  of 
answer  to  this  objection,  the  defendant  has,  since  the  trial,  produced  an  ex* 
emplified  copy  of  an  affidavit  made  by  the  administrator  before  the  judge  of 
the  court  of  probates,  on  the  day  the  sale  was  ordered ;  and  he  insists,  that 
tins  affidavit,  in  connection  with  the  matters  proved  on  the  trial,  shows  that 
such  an  account  was  presented  as  would  give  the  judge  jurisdiction  to  order 
a  sale. 
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A  motion  for  a  new  trial,  on  a  coBe  made,  is  addressed  to  the  sound  dis- 
cretion of  the  court ;  and  where  the  party  relies  on  some  defect  in  the 
proofs,  which  is  afterwards  supplied  by  evidence  which  could  not  have  been 
controverted  had  it  been  produced  at  the  proper  time,  and  the  court  see  that 
a  new  trial  could  be  of  no  use,  the  motion  will  be  denied.  Burt  v.  Place^ 
4  Wendell^  597,  and  cases  cited.  But  this  rule  does  not  apply  to  a  MU  of 
exeeptianSj  and  we  cannot  look  into  the  affidavit. 

New  trial  granted. 
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MgPherson  vs.  Gheadell. 

Aphyncian  may  maintain  an  action  for  semces  rendered  by  him  in  his  profession. 

Whether  he  can  maintain  snch  action  without  producing  a  diploma^  or  a  license  granted  bj  a 
medical  society,  after  a  compliance  with  the  first  act  of  the  legislature  upon  the  subject, 
quere. 

The  effect  of  the  several  acts  of  the  legislature  reffulating  the  practice  of  phytic  and  surgery  upon 
the  rights  of  physicians,  considered  and  commented  upon. 

The  supreme  court,  on  writ  of  error  removing  a  record  from  the  common  pleas,  will  not  look 
into  a  special  report  made  by  references  to  the  common  pleas  containing  only  the  evidence  of 
the  facts  transpiring  upon  the  hearing,  and  the  decisions  made  in  the  admission  and  rejection 
of  testimony,  and  upon  questions  of  law  arising  in  the  course  of  the  hearing. 

On  the  refusal  of  a  court  of  common  pleas  to  set  aside  a  report  of  referees  for  alleged  errors  in 
the  hearing  of  the  cause,  if  the  loosing  party  desires  to  review  in  the  supreme  court  the  de- 
cision of  the  common  pleas,  he  must  procure  a  statement  of  facts^  not  the  evidence  of  the  facts, 
to  be  drawn  up  under  th^  direction  of  the  common  pleas  and  placed  upon  the  ro- 
[  *16  ]  cord  *in  the  form  of  a  special  report  in  the  nature  of  a  ^pedai  verdict  or  biU  of  excep- 
tions. 

Error  from  the  Montgomery  common  pleas.  Cheadell  sued  ^McPherson 
in  1837,  in  an  action  of  assumpsity  for  services  rendered  as  n  physician,  ^d 
for  medicines  furnished  from  1803  until  1836.  The  defendant  pleaded  the 
general  issue  and  the  statute  of  limitations.  The  cause  was  heard  by  refer- 
ence, and  in  the  record  brought  up  to  this  court  there  was  incorporated  a 
special  report  of  the  referees  made  to  the  court  below,  in  which  the  referees 
certify  that  ^'  The  following  is  a  statement  of  the  proofs  and  objections,  &c." 
They  then  proceed  and  state  the  names  of  the  witnesses  called  by  the  pldn- 
tift'  below,  with  the  particular  matters  to  which  they  testified,  as  nearly, 
probably,  as  might  be  in  the  language  of  the  witnesses. 

To  show  the  plaintiff's  right  to  practice  as  a  physician,  his  counsel  pro- 
duced the  following  instruments  :  ^^  State  of  New-York,  Montgomery  Coun- 
ty Medical  Society,  [l.  s.]     This  may  certify  that  Elijah  Gheadell  is  a  le- 
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gal  attending  member  of  said  society.  In  testimony  whereof,  we  have  here* 
unto  aflixed  the  seal  of  the  same,  this  16th  day  of  October,  A.  D.  1806. 
By  order  of  said  society.  Alexander  Sheldon,  president.  Stephen  Reyn- 
olds, secretary/'  '^  State  of  New- York,  Montgomery  Goanty  Medical  So- 
ciety, [l.  s.]  This  may  certify  that  Elijah  Gheadell,  of  Johnstown,  is  a 
legal  attending  member  of  society.  In  testimony  whereof  we  here  affix  the 
seal  of  the  same,  this  11th  day  of  October,  A.  D.  1820.  By  order  of  the 
society.  Samnel  Maxwell,  president.  Oran  Johnston,  secretary. ''  The 
admission  of  these  instruments  being  objected  to  as  insufficient,  because  they 
were  neither  licenses  nor  diplomas,  and  on  various  other  grounds,  the  refer- 
ees received  them,  sayiog  they  should  not  hold  them  sufficient,  unless  the  cU- 
phma  of  the  plaintiff  should  be  produced.  Accordingly,  in  the  progress  of 
the  plaintiff's  evidence,  his  counsel  produced  an  exemplification,  made  by  the 
Montgomery  county  clerk,  of  a  paper  which  he  claimed  to  be  a  li- 
cense in  thewords  and  ^figures  following  :  "  This  may  certify  that  [  *17  ] 
sufficient  evidence  hath  been  produced  to  me  that  Elijah  Gheadell, 
of  Johnstown,  county  of  Montgomery,  state  of  New-York,  hath  been  regu- 
larly educated  in  and  practicedphysic  and  surgery  and  midwifery,  for  more 
than  two  yaers  last  past ;  and  do  hereby  allow  the  same  to  be  recorded. 
Given  tmder  my  hand  and  seal,  this  19th  day  of  September,  1797.  Simon 
Veeder.  [l.  s.]  Filed  20th  September,  1797."  The  exemplification  was 
under  the  seal  of  the  Montgomery  county  court,  and  attested  in  the  usual 
form,  in  the  name  of  the  first  judge.  The  defendant's  counsel  objected  that 
this  was  not  competent  evidence,  nor  was  it  a  license  or  diploma,  author- 
izing the  plaintiff  to  practice  under  the  statute  of  this  state.  But  the  ref- 
erees received  it.  It  was  also  proved  by  parol^  though  this  was  objected  to, 
that  the  plaintiff  has  been  for  25  years  an  attending  member  of  the  Mont- 
gomery county  Medical  Society.  It  farther  appeared  that  the  plaintiff  had 
been  in  general  practice  as  a  phy-sician  during  the  whole  time  embraced  by 
his  account  current ;  and  for  forty  years  before  the  hearing.  This  testimony 
was  received  after  objection  taken,  that  the  plaintiff  could  not  show  himself  a 
physician  except  by  a  diploma  or  license. 

The  references  farther  certified  that  the  plaintiff  produced  his  account 
books,  and  they  set  forth  in  full  the  evidence  given  to  veiify  them,  with  an 
exact  copy  of  the  charges.  It  was  objected  that  the  plaintiff's  accounts  were 
barred  by  the  statute  of  limitations.  But  to  this  the  referees  answered  they 
would  hear  the  evidence  on  both  sides,  and  reserve  their  opinion  until  their 
final  decision. 

The  defendant's  testimony  was  also  detailed  in  the  report.  Much  of  it 
was  intended  to  impeach  the  general  accuracy  or  honesty  of  the  plaintiff's 
account  books.     This  was  in  turn  sought  to  be  repelled  by  witnesses  who 
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were  cfwom  for  the  pbuntifF,    All  the  evidaBce  ioteiided  for  these  VBrions 
purposes  lYas  mtirately  set  forui  as  it  wss  giyea  at  bclii  sides.    Ihe  defend- 
ant disavowed  any  claim  of  credit  or  set  off« 

The  referees  reported  that  they  found  the  plmtiff  's  accounts, 

[  *18  ]     as  proved,  to  amount  in  the  whole  to  $125  ;  that  *they  found  his 
books  to  be  fair  ;  that  they  allowed  the  credits  in  his  books,  which 

they  stated  were  interspersed  among  his  charges,  and  amounted  to  $48,73  ; 
and  concluded,  that  if  the  court  should  be  of  opinion  under  the  circumstan- 
ces that  the  statute  of  limitations  did  not  attach,  they  found  for  the  plaintiff 
$76,27,  being  the  balance  after  deducting  the  credit  ;  but  that  if  the  court 
should  be  of  opinion  that  the  statute  did  attach,  they  found  for  the  plaintiff 
$87,94,  being  the  amount  proved  to  have  accrued  within  six  years  before  suit 
brought.  Again  :  if  the  court  should  be  of  opmion  that  the  objection  was 
well  taken  that  the  proof  did  not  show  the  plaintiff  was  licensed,  and  it 
was  necessary  for  him  to  prove  himself  licensed,  then  they  found  for  the 
defendant ;  and  again  :  in  case  the  court  should  be  of  opinion  that  the  plain- 
tiff was  entitled  to  recover  the  whole  of  his  account,  without  the  deduction 
of  any  part  of  the  credit  by  him  given,  then  the  referees  reported  in  favor  of 
the  plaintiff  $125  :  all  of  which,  they  added,  was  submitted  subject  to  the 
opinion  of  the  court  on  the  several  questions  thus  raised. 

The  common  pleas  rendered  judgment  for  the  plaintiff  for  $76,27,  with 
costs.     The  defendant  sued  out  a  writ  of  error. 


T.  Reynoldi^  for  the  plaintiff  in  error,  insisted  that  there  was  no  le- 
gal evidence  that  Uie  plaintiff  below  was  a  phyrician^  and  that  the  plea  of 
tiie  statute  of  limitations ^  at  all  events,  limited  the  right  to  recover  to  $87,94. 

D.  Cad^,  for  the  defendant  in  error,  contended  that  this  court  could  not 
notice  any  of  the  evidence  spread  out  upon  the  record  ;  that  it  should  have 
been  put  in  the  form  of  a  special  verdict  or  bill  of  exceptions  to  enable  them 
to  do  so  ;  and  that  in  all  other  respects  the  judgement  below  was  correct. 

Bff  the  Courtj  Cowibn,  J.  A  preliminary  point  taken  by  the  counsel  for  .  tf 
the  defendant  in  error  is,  that  we  have  no  right  to  notice  any  of  the  testimony 
entered  on  the  record.  By  the  2  R.  S.  306,  2i  ed.  §  48,  the  court  order- 
ing the  reference  may  require  the  referees  to  report  their  decision 
[  T19  ]  in  admitting  or  rejecting  any  vritness,  in  allowing  or  disallowing  *a 
question  to  or  answer  by  a  witness,  and  all  other  proceedings  by 
the  referees,  with  the  testimony  before  them,  and  their  reasons  for  allowing 
or  disallowing  any  claim  of  either  party.  The  report  in  question  was,  in 
these  respects,  sufficient  for  the  purposes  of  the  court  below  ;  and  it  war- 
ranted the  judgment  which  they  rendered|  unless  the  report  be  exceptionable 
in  some  other  respects. 
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Bat,  (m  error,  it  is  not  so  drawn  as  to  present  any  of  the  questions  which 
were  raised  before  the  referees.  In  regard  to  these,  where  the  question  is 
intended  to  be  made  on  fiiots  properly  in  evidence,  the  conrt  below  must 
cause  a  report  as  of  the  referees,  to  be  drawn  up  and  entered  upon  the  re- 
cord stating  the  fiicts  (not  the  evidence  of  the  facts)  found  by  them,  and 
the  questions  of  law  arising  upon  such  &ct8  must  appear  to  have  been  pass* 
ed  upon  by  the  court.  The  questions  so  passed  upon  then  come  before  us 
substantially  in  the  same  way,  and  are  dealt  with  upon  the  same  principles, 
as  if  the  judgment  below  had  been  founded  on  a  special  verdict.  The  report 
is  said  to  be  in  nature  of  a  special  verdict.  Feettr  v.  Heathy  11  Wendellj 
477,  481  ;  Melvin  v.  Leaycrafty  17  id,  169.  If  the  question  come  here 
upon  a  point  of  law,  in  admitting  or  denying  evidence  at  the  hearing,  it 
must  also  appear  to  have  been  presented  ta  the  referees,  and  finally  passed 
upon  by  the  court,  with  the  same  pointed  exactness  as  we  require  in  a  bill  of 
exceptions.  This  must  also  appear  by  a  report,  spealdng  in  the  name  of  the 
referees,  to  be  framed  by  the  court  below  and  entered  upon  the  record  ;  and 
it  is  then  said,  by  the  cases  before  cited,  to  be  in  the  nature  of  a  bill  of  ex- 
ceptions.  We  will  not  say  that  an  exception  must  be  taken  and  entered  on 
the  record  in  terms,  as  is  required  where  the  objection  is  raised  at  a  jury  tri« 
al.  The  statute  allowing  exceptions  is  not  strictly  predicable  of  a  hearing 
before  referees.  But  in  both  cases,  whether  the  question  came  up  on  facts 
found,  or  on  rejecting  or  admitting  evidence,  it  must  appear  that  the  court 
below  (not  merely  the  referees,  but  the  court  itself,)  has  passed  upon  the 
question  sought  to  be  nused  here.  The  only  substantial  difference  is,  that 
the  report  of  referees  may  combine  the  double  character  of  a  spe- 
dal  verdict  and  bill  *of  exceptions.  The  People  v.  The  Superior  [  ^0  ] 
Court  of  the   City  of  N.  F.,  20    Wendell^  663. 

In  this  case,  it  may  be  said  that  the  court  below  must  necessarily  have 
held  that  the  testimony  showing  that  the  pluntiff  below  had  a  license  was 
suffident.  The  answer  is,  that  the  facts  going  to  make  out  the  license  are 
not  stated  as  facts  found,  but  only  the  evidence  of  them  is  given  ;  for  in« 
stance,  the  exemplification  is  stated  to  have  been  produced,  and  certain  oral 
and  other  proof  received  tending,  as  supposed,  to  make  out  a  license.  Again, 
the  court  may  have  determined  that  it  was  not  necessary  to  prove  a  license. 
If  it  be  said  that  certain  parts  of  the  evidence  tending  to  show  a  license 
were  objected  to^  but  received  by  the  referees,  it  is  impossible  to  say  what 
part  was  viewed  as  competent  by  the  court,  or  whether  they  held  that  no 
proof  was  necessary  beyond  the  iact  that  the  plaintiff  was  retained  and  act- 
ed as  the  defendant's  phymcian.  The  referees  left  it  for  the  court  to  decide 
whether  a  license  was  proved,  if  such  proof  were  necessary.  This  left  the 
question  to  the  court  below,  thus :  Was  the  evidence  sufficient  to  show  a  li- 
cense  7   If  not,  was  there  evidence  enough  to  conclude  the  defendant,  with- 

VoL,  XSTf.  8 
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oat  the  formal  proof  of  a  license  ?  Again  :  was  the  evidence  sufficient,  in 
either  view,  to  sustain  the  whole  or  any  part  of  the  plaintiff's  claim  ?  The 
fatal  objection  is,  that  these  may  have  been  all  questions  on  the  wei^t  of 
tho  evidence.  Neither  the  referees  nor  the  court  tell  us  whether  they  al- 
lowed and  acted  on  the  written  or  oral  evidence.  The  former  received  some 
of  both  after  objection  made,  but  the  court  do  not  tell  us  whether  they  con- 
sidered it  properly  received  or  not.  They  had  the  power  to  say  that  though 
improperly  heard,  it  could  do  no  harm,  for  there  was  enough  of  lawful  proof 
without  it.  So  far,  it  is  impossible  to  see  that  the  court  decided  a  single  ques- 
tion  of  law. 

Then,  as  to  another  point  taken  by  the  defendant,  viz.  that  the  credits  en- 
tered  by  the  plaintiff  within  the  six  years  would  net  take  the  case  out  of  the 
statute  of  limitations,  the  court  decided  nothing  in  terms.  The  referees  sub- 
mitted to  them  whether  the  statute  attached  or  not,  under  the  cir- 
[  *21  ]  cumstances.  The  court  decided  simply  that  the  plaintiff  should  *re- 
cover  a  certain  sum.  We  may  infer  that  they  allowed  the  credit 
against  the  plaintiff,  and  held  that  these  took  the  case  out  of  the  statute ;  but 
tiiey  might  have  proceeded  on  other  grounds.  Neither  the  dates  nor  other 
particulars  as  to  the  credits  are  set  forth.  Beside,  I  do  not  see  that  the  point 
was  made  before  the  referees  that  these  credits  could  not  be  allowed  as  tak- 
ing the  case  out  of  the  statute.  Had  it  been  raised,  perhaps  the  objectioii 
might  have  called  out  farther  proof. 

It  is  enough,  however,  to  say  that  a  writ  of  error  does  not  go  to  the  rofe- 
rees,  any  more  than  to  a  jury  ;  it  lies  for  error  of  the  court  below  only,  ap- 
parent on  the  record  itself.  To  allow  a  writ  of  error  at  all  from  a  decision 
on  a  report  of  referees,  is  an  anomaly.  It  is  no  where  expressly  ^ven  by 
statute,  nor  is  the  method  of  making  the  report  a  part  of  the  record  prescribe 
ed  by  the  statute.  A  special  verdict  was  always  a  part  of  the  record.  A 
bill  of  exceptions  was  made  so  virtually  by  statute.  It  is  only  in  analogy  to 
a  special  verdict,  or,  if  you  please,  under  the  equity  of  the  rule  which  allows 
a  special  verdict,  and  the  equity  of  the  statute  allowing,  a  bill,  that  a  report 
can  be  made  any  part  of  the  record.  If  it  do  not,  therefore,  present  neat 
points  of  law,  appearing  to  have  been  expressly  or  necessarily  decided  by  the 
court,  the  whole  is  impertinent,  and  must  be  disregarded.  It  is  not  on  the 
record  for  the  purposes  of  error,  as  was  held  in  Denning  v.  Smith,  2  fVwiddl^ 
303,  306.  If  there  be  no  point  of  law  decided  upon  the  report,  the  court 
below  ought  to  disallow  any  entry  on  the  record  beyond  what  belongs  to  it 
by  the  common  law.  If  there  be  a  point  of  law,  they  must,  in  the  name  of 
the  referees,  find  and  enter  facts,  or  rather  conclusions  of  fact  alone,  raimng 
the  question  of  law,  saying  they  have  decided  it  expressly,  or  putting  it  in 
such  a  posture  and  relation  upon  the  record,  that  the  question  plainly  ap- 
pears to  be  involved  in  the  judgment  rendered.    The  substance  of  all  I  have 
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on  tlufl  Sttbjeety  will  be  found  to  have  been  said  heretofore  by  the  chan- 
eellor  in  JV^ier  v.  Seath^  before  cited,  which  was  a  case  in  the  coart  of  er- 
rors. The  rule  cannot  be  departed  from  in  the  least  without  entirely  disre* 
garding  the  nature  and  office  of  a  writ  of  error. 

*But  if  the  evidence  be  all  considered  as  stricken  out,  there  is     [  *22  J 
a  defect  in  the  record  itself,  which  leaves  it  quite  doubtful  whether 
the  judgment  can  be  sustidned.     I  allude  to  the  form  of  the  general 
report.    This  is  an  essential  part  of  the  record.    The  referees  are  required 
by  2  M.  S.  305.   2d   ed.  §  43,  to  hear  and  determine  the  matter  in  con- 
troversy.    By  id.  306,  §  48,  they  may  be  compelled  to  report  th^  amount 
thtjf  find  due  to  either  party ;  and  by  id.  §  49,  if  the  report  be  confirmed, 
judgment  shall  be  entered  thereon  in  the  same  manner  and  with  like  effect  as 
upon  tiie  verdict  of  a  jury.     The  general  report  must,  therefore,  by  statute, 
and  indeed  in  the  nature  of  things,  be  entered  like  a  general  verdict ;  and 
thus  it  becomes  examinable  on  error.    Now  in  the  case  at  bar,  the  referees 
did  not  report  any  amount  as  definitely  due  to  the  pluntiff.     They  merely 
stated  the  evidence  to  the  court  below,  subject  to  their  opinion,  in  four  diffe- 
rent aspects.     They  say,  if  the  court  are  of  a  certain  opinion  <m  the  facts, 
then  they  find  one  sum ;  if  of  another  opinion,  then  a  different  sum ;  if  of 
a  third  opinion,  still  another  sum ;  and,  if  of  a  fourth  opinion,  they  find  for 
the  defendant.      And  the  court  gave   judgment   for  the  plaintiff,  after 
finding  that  one  out  of  the   four    hypodieses  proposed,  was  true.     The 
report  determines  nothing  except  upon  a  contingency ;  whereas  the  statute 
requires  the  referees  generally  to  determine  and  report  the  amount   due 
to  either  party.     It  mentions  no  condition ;  nor  is  there  anything  in  the 
nature  of  the  proceeding  or  the  analogy  of  awards  or  verdicts,  which  would 
warrant   the  referees  in  thus    throwing  off   the  responsibility  committed 
to  Hiem    by  the  law.      They   might   as  well  report  the  facts,  and    say 
they  could    not  find  one  way  or  the  other,  and   leave  the  whole  open. 
Indeed  they  have  here  come  little  short  of  that.     A  jury  may  find  a  special 
verdict,  and  refer  the  law  to  the  court ;  but  they  cannot  make   as  many  al. 
tematives  as  they  please.     They  find  the  facts ;  and  say,  if  on  these  the 
court  is  for  the  plaintiff  (in  the  language  of  the  issue)  then  we  find  for  him ; 
if  otherwise,  then  for  the  defendant.    But  in  no  case  can  they 
state  merely  the  evidence  which  *came  before  them,  and  demand    [  *23  ] 
diat   the  court  should  find  the  facts  which  go  to  make  up  the 
question  of  law.    The  report  is  in  nature  of  a  verdict  subject  to  the  opinion 
of  the  court  below  on  a  case.    But  such  can  never  be  noticed  as  part  of  the 
record  on  a  writ  of  error.     An  issue  having  been  joined,  it  could  be  deter- 
mined only  by  a  verdict  or  report  of  referees.    There  being  no  verdict,  and 
the  report  being  defective  in  substance,  probably  no  judgment  could  be  ren- 
dered on  an  entry  upon  the  record  in  the  form  before  us.    But  I  advert  to 
the  defect,  merely  because  we  do  not  wish  to  be  considered  aa  sanctioning 
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thb  mode  of  reportiDg.  The  objection  to  the  foim  was  not  made  on  the 
argument,  though  the  attention  of  counsel  was  called  to  it.  Probably  the 
form  was  adopted  by  consent.  At  any  rate,  no  point  was  made  upon  it  be- 
fore us ;  and  it  might  by  violating  the  understanding  of  the  parties,  were  we 
to  reverse  the  judgment,  and  send  down  the  cause  for  review  on  a  ground 
not  even  hinted  in  any  way ;  inneed  expressly  waived  by  the  only  party  who 
could  object.  The  forms  of  business  in  the  court  where  the  cause  is  pend- 
ing, are  many  times  mere  creatures  of  practice ;  and  consent  will  even  take 
away  error,  if  the  objection  do  not  reside  in  a  want  of  jurisdiction.  A  par> 
ty  may  always  waive  a  law  which  is  for  his  own  benefit.  The  whole  matter 
seems  to  have  been  conducted  in  analogy  to  a  proceeding  once  very  common 
in  this  court :  a  verdict  subject  to  the  evidence  presented  by  a  case  on 
which,  this  court  pronounced  as  a  jury.  But  the  verdict  was  then  always 
received  and  entered  on  the  record  as  a  general  one.  The  condition  on 
which  it  was  received  never  appeared  there  ;  nor  was  the  special  case  al- 
luded to  in  any  way.  An  entry  of  the  condition  would  undoubtedly  have 
been  cause  for  reversal  on  error.  We  cannot  object  to  any  other  court 
adopting  the  like  practice,  either  in  respect  to  verdicts  or  reports ;  though  it 
was  found  so  inconvenient  here  that  we  narrowed  it  by  a  general  rule  requir- 
ing the  case  to  be  as  certain  as  a  special  verdict.  But  when  a  record  comes 
here  on  error,  it  must  present  a  definite  verdict  or  report.  The  court  of 
original  jurisdiction,  on  a  case  subject  to  their  opinion,  exercise  the 
[  *24  ]  *right  of  entering  the  verdict  or  report  in  that  way,  as  the  lan- 
guage of  the  jury  or  referees,  although  in  fact  it  be  only  their  own 
conclusion.  So  a  case  is  sometimes  made  by  consent,  subject  to  be  turned 
into  a  special  verdict  or  bill  of  exceptions ;  and  it  is  accordingly  moulded  and 
entered  of  record  as  the  language  of  the  jury  or  as  embodying  the  decidons 
of  the  circuit  judge.  The  record  before  us,  were  we  to  hold  it  defective, 
might,  and  we  may  infer  from  the  course  taken,  would  be  amended  and  put 
into  regular  form  by  the  court  below. 

So  much  for  the  mode  in  which  the  matter  before  us  is  presented.  It  is 
entirely  clear  that  we  cannot  notice  the  point  raised  as  to  the  statute  of  Ztm* 
itatians.  It  is  impossible  to  conjecture  with  any  safety,  or  even  probability, 
that  it  was  raised.  The  only  hint  as  to  the  credits  given  by  the  plaintiff,  is 
in  that  part  of  the  case  where  the  defendant  abandoned  all  clsum  fo  credit  or 
set  ofi*,  without  saying  one  word  of  the  purpose  he  had  in  view.  His  very 
object,  perhaps,  was,  to  obscure  the  bearing  it  might  have  at  the  hearing, 
and  present  it  for  the  first  time  on  error  brought. 

I  think  it  also  quite  certain,  on  the  principles  stated,  though  the  conclu- 
sion is  not  so  direct,  that  the  points  decided  by  the  referees  on  admitting  or 
denying  evidence  adduced  to  prove  the  qualifications  of  the  plaintiff  below, 
are  not  su£Scientiy  stated.  But  suppose  I  am  mistaken,  and  it  is  our  duty 
to  examine  their  deciuons,  let  us  see  to  what  they  amotmtf 
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In  the  fint  place,  I  doabt  mach,  whether  the  defendant  below  after  re. 
taimng  the  plaintiff  as  a  physician,  and  acceptang  his  services  as  sach/^coold 
can  upon  him  in  the  first  instance,  to  prove  a  regular  license.  In  other  like 
cases  the  presumption  is  agiunst  the  defendant.  It  is  so  as  between  attorney 
and  client,  in  a  suit  for  services  performed  under  a  retuner.  Pearee  v. 
Whale,  7  IhwL  ^  Eyh  612,  516,  per  Bayley,  J.  6  Bam.  ^  Crew.  88, 
8.  C.  There,  if  the  objection  sound  in  the  fact  that  the  plaintiff  was  never 
admitted,  or  that  his  admission  has  become  inoperative,  it  lies  with  the  de« 
fendant  to  show  it.  Id. ;  and  see  Berryman  v.  Wise,  4  T.  R. 
666 ;  and  other  cases,  1  PUl.  Ev.  227,  *Cav>en  ^  EiWs  ed.  *  [  •26  ] 
Beside,  the  contrary  would  be  doing  great  violence  to  the  presump* 
tion  that  no  man  will  transgress  the  command  of  a  positive  law.  The  plun- 
tiff  had  practised  some  forty  years  at  least ;  for  much  of  this  period,  there 
was  a  penalty  collectable  of  any  one  who  practised  without  a  license ; 
and  such  an  act  was,  for  the  period,  contrary  to  the  statute.  He  could  not 
collect  the  wages  of  his  practice.  Where  the  question  does  not  arise  di- 
rectly on  indictment  or  action  for  violating  a  statute  which  requires  a  license, 
but  comes  in  collaterally  as  here,  the  books  are  very  strong  that  you  cannot 
question  the  fact  of  there  being  a  license  until  you  show  by  negative  proof  that 
tiiere  was  none.  Pearee  v.  Whale,  already  cited,  went  on  that  principle. 
So  did  quite  a  number  of  cases  cited  in  1  PhUl.  ut  sup.  and  in  the  note  to 
that  ed.  p.  298.  In  Smith  v.  Taylor,  4  Bos.  ^  Pull.  196,  two  of  the 
judges  held  that  a  slanderer  calling  the  pluntiff.  Dr.  Smith,  and  imputing 
not  a  want  of  degree  but  of  qualification  as  a  physician,  could  not  call  upon 
him  in  an  action  for  the  slander  to  prove  his  degree,  especially  as  the  defend- 
ant  had,  as  an  apothecary,  followed  the  directions  of  the  plaintiff.  The 
time  during  which  the  pliuntiff  had  practised  was  also  considered  material. 
Vide,  also  Combe  v.  Pitt,  3  Burr.  1686 ;  and  Megg  v.  Cargenven,  2  WHs. 
395. 

But  if  the  plaintiff  be  put  to  the  strictest  proof,  how  will  he  then  stand  ? 
He  produced  a  regular  license  under  the  act  of  March  28d,  1797.  8  Chreenl. 
417,  §  1.  That  act  required  him  to  produce  satisfactory  evidence  to  some 
judge  of  the  common  pleas  of  this  state,  or  other  officer  mentioned,  that  he 
had  practised  physic,  or  surgery,  or  both,  for  the  term  of  two  years  previous 
to  October  1, 1797,  or  satisfactory  evidence  that  he  had  studied,  &c.  It  al- 
so required  him  to  obtain  a  certificate  of  such  satisfactory  evidence,  from  the 
officer,  under  his  hand  and  seal,  file  it  with  the  clerk  of  the  county  where  he 
resided,  and  take  a  certified  copy  subscribed  by  the  clerk  ;  otherwise  he  in- 
curred a  penalty  of  $26  for  every  act  of  professional  practice.  The  license 
produced  was  perhaps  not  strictly  formal ;  but  no  defect  was  spe- 
cifically pointed  out.  It  is  sud,  however,  *non  constat  that  Sir  [  *26  ] 
men  Veeder  was  a  judge  when  he  made  the  certificate  of  Septem- 
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ber,  1797.  Of  tiiis  objeetion  we  now  hear  for  ibe  first  time.  Had  it  been 
raised  before  the  referees,  doubtless  the  fact  of  his  being  a  judge  would  have 
been  shown,  as  it  might  have  been,  by  evidence  aliunde  ;  Vide  per  Denman^ 
C.  J.  in  ColUne  v.  Carnegie^  1  Adolpk.  ^  EUis,  695  ;  or,  if  nused  in  the 
eourt  below,  the  original  certificate  was  among  their  records  ;  and  the  official 
authority  of  Yeeder  might  have  been  proved,  or  so  well  known  as  not  to  be 
questioned.  This  shows  how  important  it  is,  that  we  should  have  the  points 
before  us  which  were  raised  and  decided  by  the  court,  with  the  ground  of  the 
decision.  The  mode  of  proof  was  not  questioned  ;  and  taking  Mr.  Yeeder, 
as  we  must,  for  a  judge  of  the  Montgomery  common  pleas,  the  certificate 
was  well  enough  in  point  of  substance.  This  was  preceded  by  an  unofficial 
certificate  that  the  plaintiff  was  a  member  of  the  county  society  formed  in 
1806,  under  the  statute  of  that  year,  cA.  188,  §  1,  revised  and  re-enacted, 
2  It.  L.  of  1818,  p.  219.  See  the  note  there.  In  1818,  Seman  Lawe  of 
that  year  J  ch.  206,  the  act  of  1813  was  amended,  and,  among  other  things, 
every  practitioner  of  medicine  was  required  to  attach  himself  to  the  medical 
society  of  his  country,  by  lodging  his  certificate  with  the  president.  §  7. 
What  consequences  should  follow  the  omission  is  not  declared.  The  unoffi> 
cial  certificate  of  1820  was  produced  in  order  to  show  tiiat  the  plaintiff  had 
complied,  as  I  suppose,  with  the  then  last  statute.  The  referees  appear  very 
properly  to  have  disregarded  both  of  these  last  mentioned  certificates.  But 
all  were  referred  to  the  court,  together  with  the  presumption  that  he  was  a 
physician  in  regular  standmg,  and  {»-operly  connected,  arisbg  from  the  parol 
evidence.  By  iiiis  he  appeared  to  have  been,  de  facto ,  a  member  of  hia 
county  society  for  a  number  of  years.  The  regular  evidence  of  membership 
nnder  the  act  of  1806,  in  the  absence  of  any  statut(»>y  provision,  would,  per- 
haps, have  been  Hie  entry  of  his  name  as  a  member  in  the  books  of  the  cor- 
poration, the  genuineness  of  the  entry  being  first  established.  This 
[  *27  ]  would  certtdnly  be  evidence  as  between  the  corporators  :  and  *not 
being  adduced  to  show  a  corporate  right  against  a  stranger,  but  only 
ree  geeUe  in  forming  the  corporation,  it  would  probably  come  within  the  case 
of  Highland  Turnpike  Co.  v.  M^Keon^  10  Johne.  R.  154.  The  certificate 
verifying  the  original  formation  of  the  society,  required  by  the  statutes  to  be 
filed  with  the  county  clerk,  might  also  have  been  evidence,  as  that  diould, 
and  doubtless  did,  contain  the  names  of  those  who  convened.  But  the  plain- 
tiff's name  being  there,  would  depend  on  the  question  whether  he  was  present 
at  the  organic  meeting,  or  was  afterwards  admitted.  Under  the  act  of  1818^ 
the  certificate  required  to  be  filed  by  the  member  himself  with  the  president, 
would  have  been  perhaps  the  only  evidence.  The  certificates  produced  to 
the  referees  were  not  evidence  at  all,  unless  there  be  some  statute  giving 
ihem  a  greater  effect  than  they  have  by  the  common  law.  We  were  refer- 
red to  none  such,  nor  are  we  aware  of  any.    1  speak  of  the  certificates  of 
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1896  and  1820.  I  do  act  perceive  why  it  was  not  competent  to  prove,  as 
was  done,  memberdiip  under  the  aota  of  1806  and  1818^  by  showing  that 
the  plaintiff  had  long  been  in  fact  a  member  of  the  corporation,  participating 
HI  its  transactions.  Neither  of  these  statntes,  that  we  are  aware,  reqoires 
any  recorded  act  of  membership  as  essential  to  admission.  That  was  reserv- 
ed for  the  amendatory  act  of  1818.  Previous  to  that  a  few  coming  together 
anA  acting,  and  filing  a  certificate  of  proceedings  :  in  short,  going  on  with* 
in  tiie  line  prescribed  by  the  statutes,  constituted  a  corporation  ;  the  num- 
ber of  which  was  subsequently  enlarged  by  the  accession  of  members,  with- 
out any  particular  form  of  admission*  That  the  plaintiff  below  was  so  quali- 
fied to  be  an  original  member  was  shown  by  the  oflScial  certificate  of  Judge 
Yeeder.  There  was,  in  that  alone,  evidence  that  he  had  been  a  regularly 
licensed  practitioner  till  the  act  of  1818  ;  and  it  can  scarcely  be  contended 
tiiat  he  was  disqualified  by  an  omisnon  then  to  lodge  his  name  with  the  pres- 
ident. Beside,  it  is  clear  that  such  a  mere  ceremony  should  be  presumed  to 
have  been  complied  with.  An  English  statute  requires  an  attorney  to  renew 
or  rather  continue  his  license  by  taking  a  certificate  of  re-admis- 
sion ^annually.  It  b^g  shown  that  he  had  continued  to  practice,  [  *28  ] 
re-admission  was  presumed.  This  was  in  an  action  against  his  cli- 
ent for  his  fees.  Ptatet  v.  WhaUy  7  Bowl,  k  RyL  512.  5  Bam.  ^  Cm* 
38,  S.  C.    The  deoisi^m  is  in  point. 

But  this  veteran  practitioner  having,  as  he  believed,  fought  his  way  tiirough 
the  adverse  legislation  of  nearly  half  a  century,  it  is  thought  must  at  all 
events  surrender  a  part  of  his  clum  under  the  new  and  point  blank  provision 
which  found  its  way  among  the  numerous  alterations  introduced  into  the 
revision  of  1880.  1  jB.  S,  450,  2d  ed.  §  16.  This  section  provides  that  no 
person  shall  practice  physic  or  surgery  unless  he  shall  have  received  a  license 
or  diploma  for  that  purpose  from  one  of  the  mcorporated  medical  societies  in 
this  state,  or  &e  degree  of  doctor  of  medicine,  &c. ;  or  shall  have  been  duly 
anthorized,  in  a  certain  form,  under  the  laws  of  some  other  state  or  country. 
The  plaintiff  below  produced  no  license  or  diploma  firom  any  society.  His 
certificates,  it  was  objected,  were  neither  of  them  technicaUy  such  ;  and  if  a 
license  was  necessary,  he  could  only  resort  to  the  certificate  of  1797.  This 
latter  was  substantially  aocordiQg  to  the  law  of  that  day,  and  conferred  a 
right  which  continued  for  life;  unless  divested  by  some  disfranchising  statute. 
The  provision  in  the  revised  statutes  is ,  general.  It  prohibits  all  persons 
practising,  unless  they  have  the  license  required.  It  is  not  in  terms  coidined 
to  persons  taking  licenses  after  1806,  when,  for  the  first  time,  medical  cor- 
porations could  be  formed  ;  nor  does  it  expressly  say  it  means  not  to  touch 
those  who  were  previously  licensed.  There  are  classes  to  whom  it  may  be 
equitably  implied,  probably  most  persons  now  in  practice,  for  the  granting  of 
coi^rate  licenses  op  diplomas  commenced  so  early  as  1806  ;  vide  809$. 
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Law9  of  that  year^  eh.  188,  §  4  ;  and  was  continaed  inthesabseqaent  acts. 
Vide  2  B.  L.  c/lSlS,  221,  §  9  an(2  §  21.  To  these  latter  penons,  accord- 
ing to  the  sound  rales  of  constraction,  it  should  be  confined  ;  and  we  think 
might  be,  if  necessary.  The  statute  can  have  ample  scope,  without  worldng 
injustice  to  any  one,  Dath  v.  Van  KUeek^  7  John9.  477,  and  the  eases  there 
eitedj  will  be  found  full  to  the  point  that  it  should  be  so  constraed 
[  *29  ]  *a9  not  to  interfere  with  previously  vested  rights.  Hmmermoffy. 
Morrison^  14  Johns.  869,  is  directly  in  point  on  a  similar  general 
provision  in  the  medical  act  of  1818.    2  JR.  X,  219,  222,  §  12. 

But  if  it  were  necessary  for  the  plaintiff  below  to  renew  his  license,  non 
constat  that  it  was  not  done.  Such  a  defect  would  reach  but  to  the  latter 
part  of  his  practice  in  the  defendant's  family.  He  had  been  retained  long 
before  1880,  and  continued  to  practice  generally  after  that  time.  The  pre- 
sumption is,  therefore,  that  he  had  obtained  the  proper  diploma  under  the 
revbed  statutes ;  in  other  words,  renewed  his  license,  within  the  principle  of 
Pearee  v.  Whale^  before  cited.  I  refer  to  the  case  and  reasoning  of  the 
judges,  as  in  point,  that  to  resist  a  claim  of  this  kind,  for  want  of  qualification, 
it  lies  with  the  defendant  to  prove  clearly  that  the  person  whom  he  retained 
and  who  performed  the  services,  has  not  renewed  his  license.  There  be 
proved  it  had  not  been  renewed  in  the  king's  bench.  The  court  said  he  must 
go  farther,  and  prove  an  omission  to  renew  in  the  common  pleas ;  for  a  re- 
newal in  either  court  entitied  the  plaintiff  to  practice.  Vid.  also  2  Phil.  Ev, 
72, 1st  Am.  from  1th  Lond.  ed.  Also  1  PhiU.  Ev.  ed.  by  Cowen  ^  BSUj 
j>.  227,  and  note,  p.  298.  No  attempt  was  made  in  the  case  at  bar  to  dis- 
prove the  fact  of  the  plaintiff  having  a  license.  The  express  statutory  declar- 
ations running  through  the- various  revisions,  that  any  person  practising  witii- 
out  the  proper  authority,  shall  be  disqualified  to  sue  and  collect  any  compen- 
sation for  his  services,  do  not  vary  the  rule  of  evidence.  They  were  but  im- 
positions of  an  additional  penalty.  None  of  the  statutes  declare  on  which 
side  the  onus  lies.  None  of  them  profess  to  be  statutes  of  evidence.  We  are 
left  for  that  to  the  common  law ;  and  on  looking  into  adjudications  in  many 
cases  precisely  analogous  in  principle,  it  will  be  found  that  the  defence  labor- 
ed throughout  under  the  difficulty  of  assuming  that  the  plaintiff  was  bound, 
in  the  first  instance,  to  prove  his  license  affirmatively ;  whereas  the  law  pre- 
sumed that  he  had  one,  until  the  contrary  was  proved.  The  rale  in  such  a 
case  as  this  is  more  obvious  and  reasonable  in  its  applicaticm,  inaa- 
[  *80  ]  much  as  the  defendant  all  along  ^admitted,  by  tbe  very  act  of  re- 
taining the  plantiff,  that  he  was  a  regular  physician,  lliere  was  no 
pretence  that'  he  was  employed  as  a  mere  Sangrado,  like  a  steam  or  root 
doctor.  Such,  I  admit,  would  have  been  prima  facie  evidence  that  he  was 
not  legally  qualified.  Vide  CoUins  v.  Carnegie^  1  Adolph.  ^  EUis^  695. 
Pielrford  v.   QvJtch^  8  T.  R.  805,  noU.    Mrises  r.  Thornton^  id.  SOS. 
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EGb  account  current,  soBtaincd  by  proof  to  the  sttisfftction  of  tbe  referees, 
partakes  too  strongly  of  the  tnaUria  fMdiea^  and  other  professional  tndfoa, 
to  leave  a  doubt  that  he  was  called  and  acted  thronghoat  as  a  regular  prac- 
titioner. In  short  tlus  character  was  openly  assamed  on  one  side,  and  rirtn- 
ally  admitted  on  the  other.  The  case  is  thns  brought  plainly  within  the  prin- 
ciple of  Btrryman  v.  fFise,  4  T.  R.  366,  7,  already  cited.  There  the  de- 
fendant accused  the  pluntiff  of  swindling,  and  threatened  to  have  him  struck 
off  the  roll  of  attorneys.  He  sued  in  slander,  the  declaration  reciting  that 
he  was  an  attorney.  On  the  trial,  upon  not  guilty  pleaded,  it  was  objected 
that  he  must  prove  himself  to  be  an  attorney  in  the  usual  way,  by  showing 
his  admission,  or  proving  a  copy  of  the  roll.  But  the  court  held  the  slander 
itself  a  virtual  admission  of  his  character,  and  that  it  was,  at  all  events, 
enough  to  prove  that  he  acted  as  an  attorney.  Buller,  J.  added  :  ^^  In 
actions  brought  by  attorneys  for  their  fees,  the  proof  now  insisted  on  has 
never  been  required." 

In  any  view  which  can  be  taken  of  the  casei  I  think  the  judgment  of  tbe 
court  below  must  be  affirmed. 

The  other  judges  concurred  in  the  result,  without  expressing  any  opinicfi 
on  the  question  whether  a  phyacian  can  recover  his  fees  without  producing  a 
license  to  practice. 

Judgment  affirmed. 


*DiTKNnrG  «t.  HuMFHBXY  k  Olaxx.  [  *81  ] 

In  an  action  on  an  aUaekmad  bond  where  the  party  saing  oat  the  attachment  has  fiukd  toreoor* 
er,  the  filaintiff  is  entitled  to  recoTer,  not  onlj  the  eQ$t$  of  the  defef^ce  in  the  snit  hefive  the 
jnatice,  hat  also  dcmuiget  for  the  uizure  and  tfctoilibfi  of  the  property. 

A  plea  of  fioR  damnificatui  as  to  part,  and  tender  of  asom  certain  as  to  the  residoe  in  bar  of  the 
action,  oonnot  be  sostained 

DsmjRBiBB  to  plea.  The  pl^tiff  declared  on  an  iOtaehmeffit  hand  execu- 
ted by  Humphrey  and  Clark,  on  the  commencement  of  a  suit  in  a  justice's 
court,  by  Humphrey  against  Dunning.  The  bond  was  eanditioned  among 
other  things  that  if  Humphrey  should  pay  to  Dunning,  aU  the  damagen  and 
co9i9  which  he  might  siMtom,  by  reason  of  the  issuing  of  the  attachment,  if 
Humphrey  should  fail  to  recover  judgment  in  the  suit,  then,  ftc.  The  plain- 
tiff averred  that  an  attachment  was  issued,  by  virtue  whereof  his  goods  and 
chattels,  to  the  value  of  $800,  were  attached  and  kept  and  detained  for  the 
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space  of  sixtif  day%  ;  that  subsequently  the  suit  commenced  by  Humphrey 
was  discontinued,  and  thus  he  failed  to  recover  therein,  the  plaintiff  then 
avers  that  he  was  subjected  to  great  expense, in  his  defence  of  the  suit,  and 
that  the  defendants  in  this  suit  had  not  paid  all  the  damages  and  costs,  &c. 
The  defendants  pleaded  non  damnificatuSj  except  as  to  ten  dollars,  and  as 
to  that  a  tender  before  suit  brought.    To  which  plea  the  plaintiff  demurred. 

M.  T.  Beynoldsy  for  the  plaintiff. 

JS,  Stevens,  for  the  defendant. 

jBi/  the  Court,  Nelson,  Ch.  J.     The  plea  is  bad,  as  the  action  is  brought 

for  the  recovery  of  unliquidated  damages.     Besides  the  costs  of  defending 

the  attachment  suit,  the  plaintiff  here  is  entitled  to  such  damages  as  a  jury 

may  think  he  has  sustained  by  the  wrongful  seizing  and  detaining 

[  *32  ]     of  his  property.     K  it  was  taken  out  of  his  possession,  he  may  *be 

entitled  to  the  value  of  it ;  if  seized  and  left  in  hia  possession,  to 

such  damages  as  may  be  awarded  for  the  unlawful  intermeddling  with  the 

property^ 

Judgment  for  plaintiff. 


»»■»■ 


Maghee  v8,  Ejellogg  and  others. 

A$nanpsit  lies  to  recorer  back  money  collected  nnder  a  judgment  subsequently  rerersed  on 
error;  and  the  action  lies  against  the  rea/jxifttie8^2ath<fj7s,  where  the  suit  was  prosecuted 
in  the  name  of  a  nomincd  phmtiff:  e.  g.  by  assignees  of  a  chose  in  action  in  the  name 
of  the  assignor. 

This  was  an  action  of  assumpsit  upon  the  money  counts,  tried  at  the 
New-York  circuit  in  February,  1838,  before  the  Hon.  Ogden  Edwards,  one 
of  the  circuit  judges. 

The  defendants,  as  the  assignees  of  a  judgment,  recovered  by  David 
Field  against  Emma  Bayer  for  about  $670  damages  and  costs,  commenced 
a  suit  in  the  court  of  chancery,  in  the  name  of  I^eld  as  complainant,  but 
for  their  own  benefit,  against  the  plaintiff  and  others.  In  the  bill  filed  it  was 
alleged  that  a  conveyance  of  certain  lands,  which  had  been  made  by  Mrs. 
Boyer,  the  judgment  debtor  to  the  plaintiff  in  this  suit,  was  fraudulent  and 
void  as  against  the  complainant,  who  was  a  judgment  creditor.  The  defend- 
ants in  chancery,  among  other  things,  alleged  in  their  answer  that  the  judg- 
ment had  been  assigned  to  the  defendants  in  this  suit.     Replications  were 
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filed,  and  orders  to  produce  witnesses  entered,  but  no  proofs  were  taken  by 
either  party.  In  May,  1831,  the  cause  having  been  brought  to  a  hearing, 
the  vice  chancellor  made  a  decree,  declaring  the  conveyance  from  Mrs. 
Boyer  to  the  plaintiff  fraudulent  and  void,  and  directing  the  land  to  be  sold, 
and  the  money  applied,  in  part,  to  the  satisfaction  of  the  complainant's  judg- 
ment and  the  costs  of  the  syit  in  chancery.  The  land  was  sold  under  the 
decree,  and  in  August,  1831,  a  part  of  the  proceeds  of  the  sale,  amounting 
to  $995,73,  was  paid  over  to  the  solicitor  employed  by  the  defendants  in 
this  suit  to  carry  on  the  proceedings  in  chancery.  The  solicitor 
retained  *his  costs,  and  paid  over  the  balance,  (812,  to  the  de-  [  *33  ] 
fendants.  On  appeal  to  the  chancellor,  the  decree  of  the  vice 
chancellor  was,  in  May  1834,  reversed ;  but  the  reversal  was  not  to  preju- 
dice the  title  of  the  purchaser  under  the  decree.  It  was  further  ordered 
that  the  plaintiff  in  this  suit  be  restored  to  so  much  of  the  purchase  money, 
as  had  been  paid  over  to  the  solicitor  as  abovemontioned.  The  decree  was, 
in  December,  1834,  affirmed  in  the  court  of  errors.  The  plaintiff  then 
brought  this  action  to  recover  the  money  which  had  been  collected  out  of 
her  property,  and  paid  over  to  the  defendants  under  the  order  of  the  vice 
chancellor.  The  defendants  moved  for  a  nonsuit,  which  was  refused.  Yer- 
&ct  for  the  plaintiff  for  $1446,85.  The  defendants  now  move  for  a  new 
trial  on  a  case. 

S.  Stevens,  for  defendants. 

J.  Edwards^  for  plaintiff. 

By  the  Court,  Bronsox,  J.  It  is  settled,  so  far  as  this  court  is  concerned, 
ihsX  money  paid  on  a  judgment  which  is  afterwards  reversed  on  error,  may 
be  recovered  back  in  an  action  of  indebitatus  assumpsit,  for  money  had  and 
received  to  the  use  of  the  party  who  psdd  it.  Clark  v.  Pinney,  6  Cowen, 
287.  But  it  is  said  in  this  case,  that  the  action  should  have  been  brought 
against  Field,  the  nominal  complainant  in  the  court  of  chancery,  and  not 
against  the  defendants,  who  were  his  assignees  ;  and  the  case  of  Lyman  v. 
Edwards,  2  Bay,  153,  is  relied  on  by  the  defendants.  That  case  has  al- 
ready been  questioned  in  this  state,  Field  v.  Maghee,  5  Paige,  539,  and  I 
thmk  we  ought  not  io  follow  it.  The  courts  in  Connecticut  have  not  gone  so 
far  as  we  have,  in  recognizing  and  enforcing  the  rights  of  the  assignee  of  a 
chose  in  action  :  and  if  they  look  only  to  the  nominal  plaintiff  when  the  as- 
ngnee  asks  protection,  the  principle  should  be  applied  throughout,  and  the 
assignee  should  not  be  subjected  to  any  burden.  But  in  this  state, 
nothing  remuns  of  the  old  doctrine  that  a  chose  in  action  is  not  *as-  [*  34  ] 
ognable,  but  the  (oxraBlL  remnant  which  requires  the  f^ignee  to  sue 
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in  fhe  name  of  the  original  creditor.  The  rights  of  the  assignee  are  recog- 
nised and  protected  as  fully  as  though  he  were  the  plidntiff  on  record  :  and 
on  the  other  hand  he  is  liable  for  costs  if  the  suit  fails,  and  should,  upon 
principle,  be  subjected  to  all  the  burdens  which  may  result  from  the  litigation. 
He  is  the  real  p^rty  ;  and  if  we  regard  him  as  such  when  his  interest  re- 
quires it,  common  justice  demands  that  he  should  be  so  regarded  throughout. 
If  we  allow  the  assignee  to  say  he  is  the  owner  of  the  debt,  when  the  de- 
fendant sets  up  a  discharge  by  the  nominal  plaintiff,  there  is  no  principle 
which  will  permit  him  to  thrust  forward  the  nominal  plaintiff,  when  the  de- 
fendant ultimately  prevails  in  the  litigation. 

There  is  nothing  in  the  case  which  will  warrant  us  in  saying,  that  this  was 
a  mere  hypothecation  or  pledge  of  the  judgment  against  Mrs.  Boyer,  by  way 
of  security  for  a  debt  due  to  the  defendants  from  Field.  Whether  taken  on 
aecount  of  a  debt  or  not,  it  seems  to  have  been  an  absolute  assignment  of  the 
judgment,  leaving  no  interest  in  the  assignor  :  and  although  the  b31  to  en- 
force payment  of  the  judgment  was  filed  in  the  name  of  Field,  the  suit  was 
commenced  by  the  defendants,  and  for  their  own  benefit.  When  the  money 
was  collected  under  the  decree,  they  took  it ;  and  now,  after  the  decree 
has  been  reversed,  ihey  must  account  to  the  plaintiff  whose  land  was  sold  to 
raise  the  money. 

But  it  is  said,  that  it  was  adjudicated  m  the  court  of  chancery  that  Held 
was  the  real  party,  and  that  the  plaintiff  is  not  now  at  liberty  to  assert  the 
contrary.  It  is  undoubtedly  true,  that  the  rule  at  law,  that  an  assignee  of 
a  chose  in  action  cannot,  in  general,  sue  in  his  own  name,  does  not  prevail 
in  courts  of  eqmty  ;  and  if  the  allegation  in  the  answer  that  the  judgment 
was  asrigned,  had  been  proved,  the  chancellor  would,  no  doubt,  have  dis- 
missed the  bill,  or  ordered  the  asngnees  to  be  made  parties.  But  nothing 
was  adjudged  in  the  court  of  chancery  on  the  subject,  for  the  obvious  reason 
that  the  assignment  Vas  neither  proved  nor  admitted  in  that  suit. 
[  *85  ]  The  objection  set  up  in  the  answer  was  a  ^merely  formal  one.  The 
merits  of  the  controversy  were  precisely  the  same,  whether  the  suit 
was  prosecuted  by  Held,  or  by  thp  assignees ;  and  I  cannot  think  the  pliun* 
tiff  is  estopped  from  asserting,  that  the  defendants  were  the  real  parties  in 
that  suit,  because  she  did  not  then  persists  m  her  formal  objection,  End  compel 
the  defendants  to  appear  in  their  own  names. 

These  are  the  only  questiona  whipb  were  diQcqssed  on  the  argument. 

New  trial  denied. 
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Douglass  vs.  HowLAin). 

Where  one  party  agrees  to  aeeomt  and  pay  orer  snch  inm  as  shall  be  found  to  be  owhig  by 
him,  and  a  third  person  covenants  that  the  party  thus  agreeing  MhiaUperfi>rm  the  agnemaU,  an 
action  lies  against  the  coTenantor  or  guanmtor  without  mXtce  from  the  corenantee  of  the  non- 
petformanee  of  the  prindpaL 

Adecree  in  chancery  agahist  the  principal,in  a  eaase  on  a  bill  filed  to  compel  an  oeooiiRt,  is  not 
evidence  against  the  guarantor,  unless  he  had  notice  of  the  suit,  and  an  opportunity  given  to 
defend  in  the  name  of  his  principal. 

A  covenant  under  seal,  is  not  within  the  statute  of  frauds  requiring  an  agreement  to  be  in  wri- 
ting, expnesing  the  anrnderation. 

In  asMRpfs  contract^  the  consideration  must  ^>pear  on  the  face  of  the  writing,  orin  other  words, 
be  expreMoed  by  it ;  but  it  need  not  be  in  any  particular  ./&rm — ^it  is  enough,  if  from  the  instru- 
ment, by  reasonable  construction,  the  consideration  can  be  collected.  Collateral  ftbcts  or  sur- 
rounding circumstances  to  which  the  promise  has  reference,  may  be  looked  at  to  give  effect 
to  the  contract  A  consideration  implied  or  inferred  from  the  termt  of  the  instrument,  is  as 
effectual  as  if  expreethf  appearing  on  its  &ee. 

A  promise  to  answer  for  the  debt,  default  or  miscarriage  of  another,  purporting  to  be  made^^ 
value  received^  is  a  sufficient  exprtuion  of  ike  coneideration,  within  the  meaning  of  the  statute  ; 
tfte  particular  consideration  need  not  appear ;  it  is  enough  that  there  be  a  consideration. 

It  eeeme  that  the  doctrine  of  notice  of  non^per/brmance  applicable  to  negotiable  paper ^  does  not 
govern  in  the  case  of  guarandu^  where  the  gwmudor  undertakes  a^so/utefy  that  his  prineipal 
shall  peribrm.  If  it  be  intended  that  notice  shall  be  given,  it  must  be  provided  for  in  the  con- 
tract ;  otherwise,  the  guarantor  must  inquire  of  his  principal.  So  also,  t^  eeemef  that  the 
same  rule  prevails  in  regard  to  notice  of  aeo^ptanee  of  ngnarantg, 

TThis  was  an  action  of  oovenant,  tried  at  the  Heikimer  eircmt,     [  *86  ] 
in  November,  1888,  before  the  Hon.  John  Willard,  one  of  the 
circnit  judges. 

On  the  2d  September,  1888,  articles  of  agreement  were  entered  mto  be- 
tween the  plabtiff  and  one  Qeorge  W.  Bingham^  whereby  it  was  mntnally 
agreed  that  an  account  should  be  stated  between  tiie  members  of  two  mer* 
cantile  firms  which  had  theretofore  existed,  and  in  which  Bingham  had  been 
a  partner  ;  the  plaintiff  engagmgto  pay  to  Bingham  sach  sum  as  upon  such 
aooonnting  should  be  found  due  to  him,  and  Kngham  engaging  to  pay  to  the 
plaintiff  snch  smn  as  should  be  found  due /rom  him.  On  the  same  day,  an 
instrument  in  writing,  written  underneath  the  articles  of  agreement,  was  ex- 
ecuted under  the  hand  and  seal  of  the  defendant^  in  these  words  :  ^^  For 
value  reeeivsdj  I  do  hereby  covenant  and  agree  with  the  above  named  Benja* 
nnn  Dougjlass,  that  the  said  Qtorge  W.  Bingham  will  wdl  and  fSuthfully 
perform  on  his  part  the  above  agreement."  On  these  instruments  the  action 
was  brought*  Hie  plaintiff  in  declaring  set  them  forth,  and  after  averring 
performance  on  his  part,  of  all  the  stipulations  contained  in  the  agreement  on 
his  part  to  be  performed,  alleged  that  Bingham  was  indebted  to  the  said 
mercantile  firms  m  the  sum  of  $1500  ;  that  he  would  not  account  or  mffer 
OS  acoMftf  to  he  taken^  according  to  the  tenor  and  eflbct  of  the  articles  of 
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agreement,  and  wholly  refused  so  to  do  ;  that  he,  the  plaintiff,  was  obliged 
to  and  did  file  a  bill  in  chancery  to  compel  an  account.  That  such  proceed- 
ings were  thereupon  had,  that  subsequently  a  decree  was  made  in  the  court 
of  chancery,  adjudging  Bingham  to  pay  to  the  plaintiff  the  sum  of  ^836,- 
66,  with  the  interest  thereof  from  6th  August,  1835,  together  with  the  costs 
of  the  plaintiff  to  be  taxed  ;  and  which  were  subsequently  taxed  at  $200  ; 
of  all  which  it  was  alleged  the  defendant  had  notice.  He  then  alleged  for 
breach,  that  the  defendant  had  not  caused  Bingham  to  perform,  fulfil  and 
keep  all  things  in  the  articles  of  agreement  contained  on  the  part  of  Bing- 
ham to  be  performed,  fulfilled  and  kept,  although  often  requested, 
[•37]  &c.  And  so,  &c.  The  defendant  pleaded,  1.  *N<m  est  factum  ; 
2.  That  Bingham  was  not  indebted  to  the  two  mercantile  firms  in 
the  agreement  mentioned. 

On  the  trial  of  the  cause,  the  plaintiff  read  in  evidence  the  articles  of 
agreement  set  forth  in  the  declaration,  and  offered  to  read  the  covenant  of 
the  defendant  endorsed  thereon,  which  was  objected  to  by  the  defendant's 
counsel  as  being  within  the  statute  of  frauds,  and  therefore  void  ;  the  objec- 
tion was  overruled  and  the  covenant  read.  The  plaintiff  then  offered  in  evi- 
dence the  enrolment  of  the  decree  against  Bingham,  as  set  forth  in  the  dec- 
laration, which  was  objected  to  as  inadmissible,  the  defendant  in  this  cause 
not  being  a  party  thereto.  The  objection  was  overruled  and  the  decree  read : 
firom  which  it  appeared  that  Bingham  put  in  an  answer,  that  he  was  decreed 
to  pay  the  sum  mentioned  in  the  declaration,  and  that  the  costs  were  taxed 
at  ^184,12.  The  pluntiff  also  read  in  evidence  an  exemplification  of  an 
execution  issued  upon  the  decree  and  a  return  of  nulla  bona^  &c.  Upon  this 
evidence  the  plaintiff  rested.  The  defendant's  counsel  moved  for  a  nonsuit, 
upon  the  grounds :  1.  That  the  covenant  not  expressing  any  consideration, 
was  within  the  statute  of  frauds  and  void,  although  under  seal ;  2.  That  the 
decree  was  not  proper  evidence  to  charge  the  defendant,  he  not  being  a  par- 
ty to  the  suit  in  chancery,  and  it  not  having  been  shewn  that  he  had  notice 
of  thatfiuit ;  and  3.  That  no  action  would  lie  until  aft^r  demand  sjidi  refusal 
to  pay.  The  motion  was  denied.  The  defendant  then  offered  to  prove  that 
Bingham  was  not  indebted  to  either  of  the  firms  mentioned  in  the  articles  of 
agreement  specified  in  the  declaration :  the  plaintiff  objected  and  the  proof 
was  excluded.  The  counsel  next  insisted  that  the  defendant  was  not  liable 
for  the  payment  of  the  costs  of  the  suit  in  chancery ;  but  the  judge  ruled 
otherwise,  and  the  jury  under  his  charge  found  a  verdict  for  the  plaintiff 
for  $1235,07  damages  and  six  cents  costs.  The  defendant  having  excepted 
to  the  various  decisions  made  agunst  him,  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

[  *38  ]        ^S.  Stevens,  for  the  defendant,  submitted  the  following  pomts : 
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I.  The  covenant  of  the  defendant,  npon  which  this  action  is  hrought, 
is  within  the  statute  of  frauds,  and  therefore  void.  The  conrideration  is 
not  expressed  in  the  covenant^  and  the  fact  of  its  being  under  seal,  does 
not  take  it  out  of  the  statute.  2  R.  S.  135,  §  2.  Rogers  v.  Knee- 
landj  IS  Wendell,  114.  Where  the  statute  directs  what  a  written  instru- 
ment shall  contain  to  make  it  valid,  such  direction  must  be  complied  with, 
or  the  instrument  is  void.  The  addition  of  a  seal  to  a  written  instrument 
does  not  and  cannot  supply  the  omission  of  words  required  by  the  statute  to 
give  such  instrument  validity.  A  seal,  at  most,  only  implies  a  consideration 
— the  statute  in  question  requires  the  consideration  to  be  expressed  in  the  in- 
9trument.  Previous  to  the  revised  statutes,  it  was  not  necessary  that  the 
consideration  should  be  expressed.  If  the  court  could  spell  out  the  consider- 
ation, or  if  it  could  be  fairly  implied  from  the  contract,  it  was  held  to  be 
sufficient.  But  the  revised  statutes  have  altered  the  law  on  this  subject. 
Now  the  consideration  must  be  expressed  in  the  instrument  itself.  The  court 
are  not  at  liberty  to  spell  it  out,  or  imply  it,  if  not  expressed  in  the  contract. 
Packer  v.  WiUson,  15  Wendell,  313. 

II.  The  defendant  is  not  liable  to  an  action  upon  his  covenant  to  the  plain- 
tiff, until  after  actual  notice  of  Bingham's  default  to  perform  the  contract 
between  him  and  plaintiff,  and  a  special  request  or  demand  of  performance 
by  defendant.  There  is  no  time  mentioned  in  the  contract  between  plaintiff 
and  Bingham,  when  it  is  to  be  perfoemed.  Consequently  neither  could  sus- 
tain an  action  against  the  other  upon  that  contract,  without  a  special  demand 
of  performance,  and  reasonable  time  given.  Oshom  v.  Latvrence,  9  Wen- 
dell, 135.  A  fortiori,  the  guarantor  of  Bingham  is  entitled  to  notice  of  de- 
fault and  demand  of  performance. 

III.  The  circuit  judge  erred  in  admitting  the  decree  of  the  court  of  chan- 
cery in  favor  of  the  plaintiff  against  Bingham,  as  conclusive  evidence  against 
the  defendant :  1.  The  decree  was  not  legal  or  proper  evidence  against  the 
defendant,  for  the  purpose.     He  was  not  a  party  or  privy  to  it,  or 

*to  the  cause  in  which  it  was  made,  nor  had  he  any  knowledge  or     [  *39  ] 

notice  w||^tever  of  it.     He  could  not,  therefore,  be  affected  by  it. 

1  Phil  Ev.  222,  ch.  2,  §  1.     1  Starku's  Ev.  191,  §  60.     Case  v.  Reeoe, 

14  Johns.  R.  79,  81.    Mai/bee  v.  Avery,  18  id.  352.    2.  But,  at  most,  the 

decree  was  only  prima  facie  evidence.    It  was  not  conclusive  upon  the  de> 

fendant. 

IV.  The  judge  also  erred  in  rejecting  the  evidence  offered  by  the  de- 
fendant. Under  the  issues  joined  in  this  cause,  the  defendant  certainly  had 
a  right  to  give  the  evidence  offered.  It  was  simply  offering  to  prove  his  sec- 
ond plea,  and  the  evidence  offered  was  legal,  pertinent  and  proper,  and 
should  have  been  admitted  by  the  circuit  judge. 

Y.  The  defendant  was  not  liable  for  the  costs  of  the  chancery  suit  in  fa- 
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vor  of  the  plaintiff  against  Bingham.  The  judge  therefore  erred  in  deoidbg 
that  itie  plaintiff  was  entitled  to  recover  the  amount  of  the  taxed  bill,  with 
interest  from  the  time  of  taxation. 

J.  A.  Spencer y  for  the  plabtiff,  urged,  I.  l%at  the  covenant  of  the  de* 
fendant  was  not  within  the  statute  of  frauds :  because,  1.  The  agreement 
was  in  writing,  acknowledging  a  consideration  on  its  face ;  2.  The  seal  im* 
ports  a  condderation  prima  facie  ;  3.  It  will  be  deemed  a  part  of  the  origi- 
nal articles  of  agreement-— the  covenant  of  the  pluntiff  on  a  good  consider- 
ation. 

n«  The  enrolment  of  the  decree  in  the  court  of  chancery  was  properly 
admitted  in  evidence  against  the  defendant.  Howland  had  covenanted,  firtt^ 
that  Bingham  should  account  and  state  a  balance ;  and  eeoondh/^  that  he 
should  pay  such  balance  to  Douglass.  If  Bingham  had  accounted  voluntari- 
ly with  Douglass,  and  had  struck  the  balance,  can  it  be  pretended  that  How- 
land  would  not  have  been  concluded  by  it  ?  Douglass  compelled  him  to  ac- 
count by  bill,  and  he  did  appear  and  account,  and  a  balance  was  struck.  Is 
he  not  equally  concluded  7  There  was  no  necessity  to  make  How- 
[  *40  ]  land  a  party  to  the  accounting^  whether  voluntary  *or  compulsory. 
He  had  fully  authorized  the  plaintiff  to  treat  and  account  with 
Bingham. 

ni.  The  amount  of  recovery  was  right.  The  costs  were  damages  conse- 
quent upon  the  breach  of  the  covenant  to  state  an  account  voluntarily.  The 
whole  amount  found  due  on  accounting  are  damages,  because  Bin^iam  did 
not  pay  as  he  had  covenanted  to  do  when  the  account  was  stated. 

By  the  Ccurtj  Cowen,  J.  The  statute  provides  that,  in  the  following 
cases,  every  agreement  shall  be  void,  unless  such  agreement,  or  some  note 
or  memorandum  thereof  expre$9ing  the  eoneideratianj  be  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  therewith  :  1.  Every  agreement,  that, 
by  its  terms,  is  not  to  be  performed  within  one  year ;  2.  Every  tpeeial prom" 
Ue  to  answer  for  the  debt,  default  or  miscarriage  of  another  person.  2  ^• 
S.  70,  new  ed.  §  2. 

It  is  objected  that  though  the  guaranty  of  the  defendant  be  subscribed  by 
him,  it  is  void  as  not  expressing  the  conrideration.  I  have  no  doubt  that  the 
words  ^^  for  value  received,"  are  a  sufficient  expression  within  the  meamng 
of  the  statute.  Wation'%  txWt  v.  SPLareny  19  Wendell^  557,  568.  But 
the  guaranty  itself  is  not  within  the  statute  ;  therefore,  there  was  no  need  of 
any  such  expression.  The  statute  in  terms  speaks  only  of  a  epecial  promiee 
to  answer,  &c.  The  instrument  declared  on  is  a  covenant,  the  seal  of  which 
imports  a  consideration.  I  know  a  doubt  was  thrown  out,  upon  this  point, 
by  the  learned  chancellor,  in  Bogere  v.  Kneelmd^  18  WendiM^  121.    We 
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ihink,  however,  without  foundation,  whether  the  words  or  the  spirit  of  the 
statute  be  considered.  It  has  been  said  in  another  case,  that  since  the  stat- 
ute, where  the  guaranty  is  a  simple  contract,  a  more  direct  expression  of 
consideration  is  necessary  than  under  the  former  act.  Packer  v.  WiUson^ 
15  Wendellj  843.  In  that  case,  there  was  no  consideration  collectable  from 
the  words  of  the  guaranty,  within  any  of  the  English  or  American  cases. 
The  words  were,  simply,  ^*  I  guarantee  the  payment  of  the  within  note  in 
six  months/' 

•So  *'I  guarantee  to  you  the  payment  of  the  above,"  written  under  [  *41  ] 
an  account  current.  'Bewley  v.  Wfuteford^  1  Bayes*  Irish  Exch, 
JR.  356.  To  imply  a  consideration  in  such  cases,  requires  the  merest  strain- 
ing of  the  fancy,  and  would  be  directly  to  overrule  Wain  v.  Warlters^  5 
Hast  J 10,  which  held  that  a  consideration  must  appear  on  the  face  of  the  writ- 
ing ;  in  other  words,  be  expressed  by  it.  That  rule  had  been  followed  in  Eng- 
land by  allowing  expressions  more  or  less  direct,  but  has  never  been  overruled 
there.  By  the  courts  of  same  of  the  neighboring  states,  the  rule  had  been 
questioned,  and  indeed  repudiated,  as  not  within  the  old  statute,  and  it  did  not 
pass  without  some  question  even  in  England.  In  such  a  posture  of  things, 
to  remove  all  doubt  of  its  being  adhered  to,  the  legislature,  when  they  came 
to  revise  the  statutes,  enacted  the  rule.  The  difference  between  the  old  and 
new  statute,  as  mentioned  by  the  revisers  in  their  note,  is  ^^  the  requiring  the 
consideration  of  the  agreement  to  be  specified^  3  i2.  S.  656,  2d  ed.  The 
marginal  note  to  Wain  v.  Warlters  is,  that  the  agreement  was  holden  void, 
because  the  consideration  was  not  stated.  Whether  we  say  it  must  be  ex- 
pressed as  in  the  statute,  specified  as  in  the  notes,  or  stated  as  in  Hast^  it  ap- 
pears to  me  the  intent  must  be  the  same.  The  principle  is,  that  the  consid- 
eration, being  an  important  part  of  the  agreement,  should  be  made  apparent 
in  writing,  as  well  as  the  promise.  That  either  should  be  expressed  in  any 
particular  way,  is  contrary  to  the  analogy  of  the  law,  which  requires  courts  to 
construe  the  language  of  all  contracts  according  to  the  intent  of  the  parties, 
and  at  the  same  time  with  the  view  ut  res  magis  vahat  quam  pereat.  That 
in  any  of  them,  we  must  often  labor  to  find  the  intent,  is  true.  In  the  lan- 
guage of  Tindal,  Ch.  J.  in  Morley  v.  Bothhy^  10  Moore^  395,  3  Biny^  107, 
S.  (7.,  which  in  Packer  v.  Wilis  on  is  dou':ted  for  law  with  us,  how  often  ar- 
we  put  to  find  the  meaning  hyfair  inference  from  the  language,  or  as  it  were, 
to  spell  it  out.  The  latter  is  but  a  figure  of  speech  ;  but  if  taken  literally, 
does  it  follow  that  the  consideration  is  the  less  expressed  because  we  are  obliged 
to  spell  out  the  meaning  ?  All  that  Tindal,  Gh.  J.  declared,  was 
but  another  mode  of  saying  that  this  •part  of  the  contract  is  open  to  [  ^42  ] 
the  rules  of  construction  the  same  as  the  other  parts.  The  com- 
mencement of  his  very  phrase  is,*^If  you  can,  by  reasonable  construction^  coU 
lect  from  it  the  consideration,  it  is  enough.''    A  thing  is  not  the  less  express 

Vol.  XXIV.  6 
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edf  because  it  migbt  have  been  plainer.  The  legislature  do  not  enact  it  shall 
not  be  obscurely  ezpressedy  nor  could  they  with  any  propriefy  till  human  nar 
ture  is  remodelled.  They  prescribe  no  exact  form.  It  may  be  in  figures^  abbre- 
yiation?,  in  a  foreign  or  dead  language;  defective  in  spelling  or  syntax,  ellip- 
tical, ambiguous.  Some  of  the  most  difficult  cases  on  the  rule  respecting  the  " 
amUguitaB  latens  of  written  contracts,  have  arisen  on  these  guaranties.  Tou 
are  to  see  what  they  mean  in  such  case  by  looking  to  collateral  facta,  or  sur- 
roundmg  circumstances.  Tou  do  this  in  order  to  sustain  the  tnost  solemn 
contracts,  such  as  deeds  or  wills.  An  abbreviation  may  be  explained  by  an 
expert.  Even  records  and  judicial  proceedings  are  often  quite  obscure,  till  you 
look  abroad  and  connect  them  with  what  they  are  speaking  of.  Are  all  these 
and  the  like  analogies  to  be  violated,  because  the  phrase  to  be  construed  hap- 
pens to  make  part  of  a  contract  under  the  statute  of  frauds.  I  agree  that 
Rogers  v.  Kneeland,  10  Wendell^  218,  250,  presents,  both  in  the  case  itself 
and  the  books  cited  by  Mr.  Justice  Nelson,  a  fair  specimen  of  the  English 
construction  under  the  rule  in  Wain  v.  Warlters.  Rogers  v.  Ki^elandniaed 
a  question  of  latent  ambiguity.  The  expression  of  consideration  was  to  be  made 
intelligible  by  looking  out  of  the  contract  in  question  for  other  transactions 
and  contracts,  express  or  implied,  to  which  the  guaranty  had  reference.  In 
commenting  upon  the  English  cases,  Mr.  Justice  Nelson  observes:  ^^  A  consid- 
eration implied  or  inferred  from  the  term  or  language  of  an  instrument,  is  in 
judgment  of  law  contained  in  it."  What  is  this  but  saying  it  is  expressed^  per- 
haps in  a  general  way.    You  say  a  man  made  9k  feoffment :  that  is  saying  he 

made  livery  of  seizin^  though  the  latter  words  are  not  used.  Feoff- 
[  *4S  ]    ment  ^implies  liverg — therefore,  the  latter  is  expressed  just  as  well 

and  better  than  if  the  word  liverg  had  been  used.  Whatever  then 
may  be  fairly  implied  from  the  language  is  expressed.  I  will  add  the  cases 
cited  in  FeU  on  Guarantees  42,  Theobald^  13,  and  especially  the  late  case 
of  Shortrede  v.  Cheeky  1  Adolph.  ^  Mlisy  57,  decided  since  Rogers  v. 
Kneelandj  but  in  the  same  spirit.  The  former  is  cited  by  Mr.  Wigram.  as  a 
striking  illustration  of  the  length  to  which  courts  will  go  in  looking  to  sur- 
rounding circumstances,  with  a  view  to  apply  the  words  of  a  guaranty. 
yVigr.  Exfr.  JEv,  addendum  before  p.  1,  Lond.  ed.  1885-  That  case  relat- 
ed both  to  the  expression  of  consideration  and  promise.  It  was  insisted  that 
the  writing  should  be  so  plain  as  to  supersede  the  resort  to  parol  testimony. 
But  the  court  resorted  to  precisely  the  same  rule  for  deciphermg  the  mean- 
ing as  they  would  in  respect  to  a  will.  Mr.  Wigram  puts  the  case  by  the 
side  of  one  on  a  will  decided  in  the  court  of  chancery.  "  The  result  of  all,'* 
says  Joy,  Ch.  Baron  of  the  Irish  exchequer,  after  a  very  full  review  of  the 
cases  as  t}iey  stood  in  1832,  <^  is,  that  the  consideration  must  elearlg  appear 
upon  the  guaranty  itself,  either  by  express  statement  or  necessary  implica- 
iionJ*    1  Hayes^  Rep.  364,  in  Bewley  y.  Whi^ford^  before  cited. 
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I  have  siM  so  much,  because  I  perceive,  not  only  from  what  was  said  in 
the  argument  of  this  cause,  but  what  has  fallen  from  the  bar  on  several  other 
occasions,  that  when  we  come  to  agreements  depending  on  the  statute  of 
frauds,  it  is  supposed  that  all  our  powers  of  construction  are  paralysed ; 
that  the  words  ^^  expressing  the  consideration"  must  have  a  meaning  differ- 
ent from  the  same  words  had  they  been  used  to  define  the  requisites  of  any 
other  instrument.  I  answer,  you  cannot  escape  the  power  of  construction, 
80  long  as  you  have  a  judicial  system.  The  very  position  contended  for  in- 
volves the  power.  What,  is  such  an  txpres9ing  so  direct,  as  to  leave  no 
room  for  exerting  tho  power  ?  The  answer  itself  must  say,  *'  According  to 
my  construction  of  this  clause,  it  is  to  plain  to  admit  of  constriLetion,  or  so 
obscure  as  to  require  it."  The  argument,  if  allowed,  would  only 
give  the  power  another  direction,  by  putting  it  to  follow  •the  rules  [  M4  ] 
furnished  by  Johnson  or  Murray,  instead  of  the  rules  of  law ;  to 
raise  a  verbal  or  grammatical  construction  instead  of  a  legal  one.  We  were 
told  on  the  Argument,  for  instance,  that  the  words  ^*  for  value  received," 
used  here,  will  not  satisfy  the  statute,  although  confessedly  good  in  all  other 
contracts  under  the  sun.  Why  not  ?  The  learned  counsel  replied  to  that 
question,  *^  we  admit  they  express  a  consideration  ;  but  not  the  consideration. 
The  statute,  you  will  observe,  uses  the  word  the,  not  a."  It  is  said  the  con- 
struction of  the  statute  of  frauds  has  already  cost  several  millions  of  pounds 
sterling ;  and  if  the  new  road  of  construction  on  letters  and  articles  be  once 
opened,  it  is  to  be  feared  that  a  still  greater  expense  will  not  be  the  worst 
evil.  There  is  hardly  a  contract  on  earth,  nor  can  there  be  under  the  stat- 
ute of  frauds,  that  would  not  be  open  to  attack.  Business  men  and  courts 
of  justice  are  unmoored  ;  and  litigation  becomes  interminable.  Let  us  judge 
of  this  by  the  history  of  the  statute  before  us.  That  was  thought  to  have 
been  drawn  as  expressing  the  intention  of  the  legislature.  It  is  said  by  Lord 
EUenharoughy  10  E<ist,  17,  to  have  been  drawn  by  Lord  Hale,  ^^  one  of  the 
greatest  judges,"  he  adds, "  that  ever  sat  in  Westminster  Hall,  who  was  as 
competent  to  express,  as  he  was  able  to  conceive,"  &c.  Yet  under  all  these 
advantages,  nearly  a  century  and  a  half  had  elapsed,  when  Lord  EUenbor* 
ough  was  speaking,  (A.  D.  1804,)  before  the  meaning  of  Lord  Hale's  ea> 
pression  had  been  settled ;  and  construction,  at  the  end  of  nearly  two  centu- 
ries, is  still  going  on.  If,  in  construing  the  neuf  words  which  have  lately 
found  Hieir  way  into  the  statute,  we  must  have  new  rules,  and  these  be  adapt- 
ed to  the  infinitely  various  modes  by  which  men  of  all  sorts  may  choose  to 
speak,  we  must  submit  to  the  consequences,  be  they  never  so  onerous.  I 
win  only  say,  that  we  ought  not,  without  strong  necessity,  to  surrender  the 
degree  of  approximation  towards  certainty,  which  we  may  otherwise  claim  to 
have  been  made.  Bules  of  construction  make  the  law  as  well  as  the  stat- 
utes ;  aiKd  K^tiy  to  depart  from  them  without  necessity,  would  be  to'  incur 


46         CASES  IN  THE  SUPREM  COURT 

New-York,  May,  1840. — ^Douglass  y.  Howland. 

[  *45  ]  the  denunciations  of  Lord  Hale  himself,  against  precipitate  and  in- 
considerate innovations  in  the  law.  "  There  •is,"  sajs  he,  "  that 
contignation,  as  I  may  say,  of  most  laws  with  others,  that  it  may  be  of  great 
importance,  that  while  men  over-ha^tily  and  unwarily  go  to  make  an  alteration 
in  that  which  they  conceive  amiss  in  a  small  matter,  they  may  endanger  a  part 
of  the  main  fabrick."  Hargr.  Law  Tracts,  267,  261,  2  Duhl.  ed.  1787. 
Once  give  up  the  rule  that  a  reasonable  construction  shall  be  applied  to  effec- 
tuate the  expression  in  a  written  guaranty,  ^nd  courts  will  soon  be  called  on 
for  the  same  strictness  in  passing  on  all  other  instruments.  Every  thing  that 
has  been  done  towards  settling  the  meaning  of  men's  contracts  may  thus  be 
disturbed.  There  is  no  uniform  mode  of  expressing  things.  We  have  held 
again  and  again  that  a  seal  expresses  a  consideration,  within  the  meaning  of 
the  statute.  It  expresses  it  in  the  same  sense  that  Lord  Hale's  word  agree- 
menly  in  the  statute  itself  expressed  a  consindration.  The  word  imports  a 
promise  with  a  consideration  annexed.  The  seal  imports  a  consideration.  I 
say  such  a  man  has  made  a  contract ;  I  express  both  consideration  and  prom- 
ise, as  plainly  as  if  I  had  enumerated  both  in  so  many  words.  The  term  con- 
tract being  complicated  of  both,  expresses  both.  It  conveys  to  the  mind  a 
complex  idea.  So  of  every  general  word.  Its  compass  of  expression  is 
wider  than  if  it  aimed  at  a  simple  uncompounded  idea.  It  then  esqn'esses 
parts  or  elements. 

There  are  besides  well  known  rules  in  the  construction  of  statutes,  which 
ought  not  to  be  departed  from.  Where  the  statutes  are  in  mere  affirmance 
of  the  common  law,  the  course  of  adjudication  is  not  altered  by  them.  The 
rule  clearly  includes  any  new  statute  which  may  have  been  enacted  in  affirm- 
ance of  judicial  construction  upon  a  former  statute.  Nor  ought  the  new  en- 
actment to  be  holden  a  deviation  from  the  former  law,  unless  it  be  obviously 
80.  There  is  scarcely  any  branch  of  legal  policy  more  worthy  of  being  en- 
forced than  that  which  aims  to  keep  the  laws  of  a  nation  the  same  in  all  res* 
pccts,  from  one  age  to  another,  except  in  points  where  change  becomes  abso- 
utely  necessary.  Time,  says  Lord  Hale,  is  wiser  than  all  the  wits  in  the 
world ;  and  the  law  which  has  been  tried  by  it,  has  the  highest 
[  *46  ]  possible  evidence  in  its  favor.  Time,  too,  is  the  school  *master 
which  teaches  law  most  effectually,  and  without  which  it  cannot  be 
generally  known.  It  must,  I  think,  have  been  remarked  by  every  lawyer 
who  has  examined  the  present  revised  statutes,  that  a  great  deal  of  them  is 
m  ade  up  of  enactments  intended  merely  to  repeat  what  had  been  decided  by 
our  own  or  the  English  courts.  That  was  not  always  done  in  the  language 
of  the  reports,  as  we  have  seen  it  has  not  been  done  in  the  enactment  of 
Wain  y.  Warlters,  The  same  thing  may  be  said  of  many  mere  rules  of 
court.  It  is  equally  true  of  the  old  statutes  themselves,  wherein  changes  of 
gome  kind  occur  at  every  step  in  the  revision.    All  the  general  <tpt8  wero 
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remodelled.  An  arrangement  more  aientific,  a  stjle  improved  in  elegance 
and  simplicity  were  sought  to  be  introduced  throughout  the  whole.  Hence, 
short  paragraphs  made  up  of  short  sentences ;  generalities,  ellipses,  impli- 
cationS)  equivalent  words,  or  translations  for  old  and  well  defined  technical 
terms.  In  short,  the  old  costume  was  dismissed,  and  that  of  the  civil  code  ' 
of  France  adopted,  as  nearly  as  could  be.  Yet  I  take  it  that  the  main  sub* 
stance  of  what  we  had  before,  was  always  intended  to  be  retained.  The  re- 
vision was  mainly  a  reenactment  or  codification  of  the  substance,  the  princi- 
ple of  what  we  had  before,  though  I  admit  the  identity  cannot  easily  be  as- 
certained in  very  many  instances.  To  do  this  with  the  least  hope  of  suc- 
cess, both  the  old  and  the  new  systems  must  be  studied  and  compared,  aided 
by  the'revisers'  notes  and  their  marginal  references.  The  object  is  worth 
all  the  labor  it  costs ;  for  when  once  attained,  we  have  the  explanations  of 
the  old  system  to  aid  in  understanding  the  new  one.  It  cannot  be,  that  the 
formal  changes  I  have  mentioned,  mean  a  change  in  substance.  The  trans- 
mutation of  a  principle  of  the  common  law,  or  a  rule  of  practice  into  a  stat- 
ute, or  an  old  statute  or  its  received  construction  into  a  new  one,  without  a 
palpable  design  to  depart  from  the  former,  ought  not  to  be  considered  as  a 
departure.  We  are  thus  left  where  we  were  with  all  the  old  helps  about  us ; 
the  old  lights  burning.  To  pursue  a  contrary  course,  would  be  to  love  dark- 
ness rather  than  light.  It  seems  to  me  that  the  rule  settled  by 
our  venerable  predecessors  *in  respect  to  the  revision  of  old  stat-  [  *47  ] 
utes,  applies  with  full  force  to  a  revision  and  enactment  of  any 
branch  of  the  law.  It  was  thus  laid  down  by  Chief  Justice  Kent  and  Mr. 
Justice  Spencer :  ^'  Where  a  law,  antecedently  to  a  revision  of  the  statutes, 
b  settled,  either  by  clear  expressions  in  the  statutes,  or  adjudications  on 
&em ;  the  mere  change  of  phraseology  shall  not  be  deemed  or  construed  a 
change  of  the  law,  unless  such  phraseology  evidently  purports  an  intention 
in  the  legislature  to  work  a  change."  Yatet'  case^  4  Johns.  R.  859.  Taylor 
V.  Delanejfy  2  Caines^  Cas.  in  Er,  150, 151.  *^  A  contrary  construction," 
says  the  last  case,  ^^  might  be  productive  of  the  most  dangerous  consequen- 
ces. The  quaintness  of  expression  in  some  of  the  ancient  British  statutes, 
the  circumstance  of  there  being  several  statutes  on  the  same  subject,  requir- 
ed in  many  cases  an  entire  change  of  language  ;  but  it  has  never  till  now' 
been  contended,  that  thereby  an  alteration  of  the  law  was  to  be  inferred." 
Per  Spencer^  J.  in  1S05.  In  this,  Kent,  Gh.  J.  himself  one  of  the  revi- 
sers of  1801,  concurred,  and  repeated  and  enforced  the  rule  in  Ja^e«*  easty 
A.  D.  1809.  If  a  contrary  course  would  be  most  dangerous  in  1805,  when 
as  yet  reviuon  had  proceeded  by  cautious  and  prudent  steps,  fearful  to  go 
even  beyond  a  change  of  orthography,  what  shall  we  say  of  an  age  when  i 
there  is  literally  a  mania  for  changing  every  law  in  some  way  7  If  Lord 
Hale,  of  nughty  intellect,  and  ^ant  frame,  which  enabled  him  to  labor  16 
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hours  out  of  24,  in  its  improvement,  could  not  draw  a  single  new  staitnte  ca- 
pable of  being  well  understood  and  usefully  applied,  short  of  two  centuries 
and  millions  of  expense,  how  rerjr  important  is  it,  that,  among  many  entire 
enactments  and  many  interpolations  confessedly  novel,  the  old  and  familiar 
parts  of  the  system  should  not  be  confounded  with  them.  By  care  in  Hia 
respect,  much  evil  may  be  averted.  Lord  Hale  compares  the  man  who  is 
ravenous  for  much  le^slation,  to  him  ^^  that  will  for  every  small  matter  be 
altermg  of  hb  house.  As  he  will  ever  be  medcUlng  and  never  be  at  rest ; 
so  he  may,  before  he  is  aware,  endanger  the  whole  fabric,  while  out  of  aa 

over  curious  nicety  he  is  impatient  of  every  little  defect"    The 
[  *48  ]     *rule  adopted  by  our  predecessors  will  at  least  mitigate  that  evil. 

It  will  serve  as  a  prop  to  those  parts  which  were  not  intended  to  be 
displaced,  while  it  wiU  leave  every  thing  really  new  to  perform  its  ap- 
propriate functions  with  less  injury  to  the  general  system.  It  would  be 
equally  idle,  as  out  of  season,  to  reiterate  the  scathing  denunciations  of  Lord 
Hale  against  a  spirit  of  legislative  tampering.  No  one,  not  i^mbitious  of  a 
failure,  would  oppose  himself  to  an  earthquake  like  that  which  he  resisted, 
eyen  though  it  were  raging  with  greatly  mitigated  fury.  The  evil,  if  it  be 
one,  is  upon  us.  If  the  building  totter,  we  can  only  act  the  part  of  humble 
mortals,  by  propping  and  tying  it.  Hale  has  been  compared  by  a  distinguisb* 
ed  American  orator,  to  a  descended  god.  Such  a  being  could  reach  and  sub- 
due the  power  which  shook  the  foundation  of  the  building.  The  creed  which 
he  promulgated  will  not  be  without  its  use,  however,  as  fortifying  the  rule 
adopted  and  acted  upon  by  our  predecessors.  Both  are  but  commentaries 
\  on  the  maxim  via  antiqiui  via  est  tuta. 

The  second  point  now  made  by  the  defendant  is,  that  no  notice  of  Bing- 
ham's default  was  proved.  The  breach  was  in  refusing  to  account,  and  tx> 
pay  the  money  on  the  decree,  though  the  plaintiff  had  done  the  several  acts 
on  his  part  required  as  a  condition  precedent  to  Bingham's  liability  attaching. 
Under  such  a  state  of  things,  it  is  not  denied  that  Bingham  himself  was  Ii&> 
ble  ;  and  the  defendant  covenants  that  he  should  perform  and  fulfil  his  obli* 
gations.  If  the  defendant  were  liable  at  all,  he  was  so  without  notice  from 
the  pluntiff.  It  is  a  general  rule,  that  where  one  guaranties  the  act  of  an- 
other, though  on  condition,  lus  liability  is  commensurate  irith  that  of  his  prin- 
cipal, and  he  is  no  more  entitled  to  notice  of  the  default  than  the  latter. 
Both  must  take  notice  of  the  whole  at  their  peril.  Somer$aU  v.  Bamabyy 
Cro.  Jae.  287.  At/amm  and  Eolfe^s  easty  1  Zetm,  105.  These  were  cas- 
V  es  of  a  pronuse  to  indemnify  against  liabilides  to  be  incurred  for  another ; 
and  it  was  held  that  no  notice  of  their  being  incurred  was  necessfary,  or  that 

they  had  been  paid.     So  where  the  defendant  promises  to  pay 
[^49}    *what  should  appear  to  be  due  from  the  pldntiff  to  his  attorney. 

Pitman  v.  BtddUoombe^  4  Mod.  280.    In  SmUh  y.  -^— -,  Hid. 
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48,  Holt,  Cb.  J.  said,  where  either  party  can  obtab  notice  on  bis  own  inqui- 
ry, there,  none  need  be  given.  2  SaUc.  467,  S.  C,  ntm.  Smith  v.  &off. 
Harru  v,  Ferrandy  Hardr.  86,  S.  P.  In  BrooJAank  v.  Taylor ^  Cro.  Joe. 
685,  the  promise  was,  that  the  defendant  would  pay  the  plaintiff  the  rent 
due  from  another,  if  the  latter  did  not  pay  it.  Held  that  the  defendant 
must  notice  the  non-payment  at  bis  peril.  WiUiamB  v.  Orang^r^  6  Day, 
444,  8.  P.  In  all  these  and  the  like  cases,  if  the  defendant  intend  to  insist 
on  notice  or  request,  be  must  expressly  make  it  a  condition  of  his  contract, 
as  was  done  in  Berh^  y.  Tipptt^  1  Saund.  82.  Without  such  a  precautiou, 
the  engagement  is  considered  as  absolute  to  pay  on  the  happening  of  the 
condition.  This  was  held  of  a  promise  to  repay  the  plaintiff  £20  if  be  dis- 
liked Ihe  article  for  which  be  had  advanced  the  money.  Ea%t  v.  Thorough- 
goody  Cro.  EUz.  834.  This  case  I  admit  to  be  questionable,  as  the  condi- 
tion was  a  secret,  lying  in  the  plaintiff's  own  breast ;  and  the  contrary  has 
been  several  times  resolved,  and  seems  to  be  settled,  because  the  matter  lies 
not  only  more  properly  but  exclusively  in  the  plaintiff's  own  knowledge. 
ComjffCB  Dig.  Plead.  C.  78,  ConditUm  L.  8,  9.  Bralle  v.  HoUyweU^  Cro. 
JEkz.  250.  Sknning^s  ean^  Cro.  Jae.  482.  Solmet  v.  Tm$ty  Uoh.  51. 
1  Rol.  Abr.  468,  S.  C.  at  pi.  15.  Id.  pi.  18.  But  in  the  case  at  bar,  the 
defendant  had  only  to  enquire  of  his  principal,  for  whom  be  bad  undertaken 
absolutely  that  he  should  perform.  The  case  is,  therefore,  stronger  against 
Um  than  any  which  have  been  cited.  And  the  familiar,  one,  of  an  award. 
If  the  submission  expressly  require  notice,  it  must  be  given ;  otherwise  the 
party  must  enquire  of  it,  and  pay  the  sam  awarded  at  his  peril,  even  though 
the  whole  proceedings  were  ex  parte.  1  Chit.  pi.  286,  Am.  ed.  of  1828  / 
Earrie  v.  JWaiu2,  Hardr.  42  ;  and  eee  1  Saund.  88,  note  (2)  and  the  cae- 
e$  there  cited;  Comyn^t  Big.  Plead.  C.  69. 

I  am  aware  that  there  are  a  class  of  cases  which  hold  that  under 
a. con  tract  guaranteeing  a  debt  yet  to  be  made  by  another,  the  guar>    [  *50  ] 
antor  is  not  liable  to  a  suit  without  notice  that  the  guaranty  has  been 
accepted  and  acted  upon.    Indeed,  they  go  farther :  if  notice  of  accepting  the 
guaranty  be  not  given  witbut  a  reasonable  time  no  debt  whatever  arises. 
Babcock  V.  Brjfontj  12  Ptci.  188.    I  will  only  say,  that  these  cases  have  no 
foundation  in  English  jurisprudence,  where  the  adjudications  are  numerous,  / 
and  clear  the  other  way.    Sarrie  v.  Ferrandj  Hardr.  86.  42.    In  Com. 
UL  Plead.  C.  75,  it  is  said  on  a  promise  to  pay,  on  the  performance  of  an 
act  by  the  promisee  to  a  third  person,  the  promisee  need  not  give  any  notice  ; 
for  the  promisor  takes  it  on  himself  to  get  notice  at  his  peril.    And  vide  as 
to  a  guaranty  of  a  debt  already  due^  Warrington  v.  Furbor,  8  Eaet^  242 ; 
Smngard  v.  Bowerej  5  Maule  ^  Sehe*  62.    All  the  cases  requiring  mere 
guarantor  $  to  be  treated  as  endoreere,  rest  on  dieta  of  two  distinguidied 
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American  judges,  in  cases  of  a  mixed  character,  where  the  defence,  it  was 
agreed,  would  be  complete,  independent  of  any  such  ground.  Manhallj 
Ch.  J,  in  Ru%BeU  v.  OlarVs  exV«,  7  Oranehy  69,  92.  Stary^  J.  in  Cremer 
v.  SigginffBon^  1  Mason,  823,  840,  and  Russell  v.  Perkins,  id,  868,  871. 
Rapel  y*  Bailey,  3  Conn.  R.  488,  the  counsel  cited  no  English  books ;  and 
all  the  learned  court  found  there,  was  one  case,  in  which  they  remark  that 
Eyre,  C.  J.  seemed  to  have  been  of  opinion  that,  in  guarantees  for  good 
behavior,  notice  of  any  embezzlement  ought  to  be  given  in  a  reasonable  time. 
Peel  v.  Tatloek,  1  Bos.  ^  Pull.  419.  The  decision  was  finally  rested  on 
the  dictum  of  Chief  Justice  Marshall,  and  was  very  strong  in  favor  of  the 
guarantor.  It  was  on  a  guaranty  to  pay  for  goods  deliverable  to  another, 
on  such  terms  as  the  guarantee  and  the  principal  should  agree  on,  if  the 
principal  did  not  pay  ;  and  though  strictly  followed  by  a  sale  and  delivery 
to  the  principal,  and  a  default  on  his  part  to  pay,  yet  it  was  held  that  no 
action  would  lie  ;  at  least,  till  notice  of  the  circumstances  had  been  given 
by  the  plaintiff  to  the  surety.  Other  cases  hold  guarantees  of  this  character 
to  almost  the  same  degree  of  strictness  in  giving  notice  to  guarantors,  as  the 

law  merchant  has  introduced  between  endorsees  *and  endorsers. 
[  'SI  ]     Orem  v.  Bodge,  2  Ham.  R.  430,  489,  440.     Norton  v.  Eoit- 

man,  4  Greenl.  R.  521.  In  the  latter  case,  a  like  principle  was 
impated  to  a  decision  of  this  court  in  Stafford  v.  Low,  16  Johns.  R.  67. 
The  latter,  however,  merely  holds  that  a  declaration  made  to  another  of  a 
willingness  to  become  a  guarantor,  if  required,  would  not  render  the  declar* 
ant  liable  as  a  guarantor,  without  a  compliance  with  the  eocpress  condition^ 
which  means  giving  notice.  In  short,  that  the  letter  on  which  the  plain- 
tiff  based  his  claim,  did  not  amount  to  a  guaranty.  Id.  69,  70.  Melver 
y.  Richardson,  4  Maule  ^  Selw.  557,  was  there  cited  as  a  case  of  similar 
character.  Beekman  v.  Hale,  17  Johns.  R.  184,  puts  both  of  the  former 
cases  on  that  footing,  and  acts  upon  them,  adding,  there  must  be  notice  or  a 
subsequent  consent  to  become  a  guaranty.  Such  cases  are  exceptions  to  the 
general  rule,  that  notice  is  not  required.  They  are  cases  of  express  con* 
dition,  like  Birks  v.  Tippet,  already  cited  from  Saunders.  And  vide  1 
Sound.  83,  note  (2).  Com  Big.  Plead.  0.  69.  It  is  proper  to  say  that 
this  place  in  Gomyn's  Digest  is  cited  by  Putnam,  J.  in  Bahcock  v.  Bryant, 
But  die  cases  cited  by  Gomyn  are  like  those  in  the  note  to  1  Saund.  33, 
where  the  request  or  notice  is  expressly  required.  ^^  There,"  says  Sergeant 
Williams,  "  the  request  is  parcel  of  the  contract."  All  the  cases  cited  by 
him  are  of  collateral  matters,  to  be  done  on  request,  by  the  very  words  of 
the  contract ;  and  even  these  cases  do  not  extend  to  a  proper  debt  or  duty  of 
the  party  promising  There  though  he  by  words,  make  the  request  or  notice 
a  condition,  yet  the  bringing  of  the  action  is  a  sufficient  notice,  and  such  is 
the  very  first  case  cited  in  the  note.  Yelv.  66.  Vide  Com.  Big.  Plead* 
C7.  70. 
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I  tmAewt  to  sewrch  &rther  for  the  English  law,  after  the  admission  impKed 
by  Douglois  v.  Bejfnolds^  7  FeUrSj  113, 125.  The  qnestion  was  there  ex* 
amined  by  Mr.  Justice  Story.  The  only  English  cases  cited  by  Inin,  are 
Oxlejf  V.  Young^  2  JST.  Black.  618,  and  Peel  y.  Tadodc,  the  latter  being  al- 
so notioed,  as  mentioned  before,  by  the  sapreme  court  of  Conneeticut.  Im 
OzUjf  V.  Young^  the  surety  was  holden  liable  ;  and  I  do  not  find 
any  countenance  given  to  the  *!dea,  that  notice  was  necessary  by  [  *52  ] 
way  of  condition.  The  defendant  ordered  goods  for  another,  and 
guaranteed  that  he  should  pay  for  them.  They  were  accordingly  shipped 
to  him  by  tiie  plaintiff,  tiie  guarantee.  It  is  true  that  notice  of  the  shipment 
was  given  to  the  defendant ;  and  he  sought  to  raise  a  defence,  on  the  subse- 
quent  ne^eet  of  the  vendor.  Eyre,  C.  J.,  said  the  right  to  sue  on  the  guai^ 
anty  attached,  when  the  order  was  put  in  a  train  for  execution,  subject  to  its 
being  actually  executed  ;  and  the  right  could  not  be  divested,  even  by  the 
wilful  neglect  of  the  vendor.  As  to  Ptd  v.  TcMoek^  it  has  been  impossible 
for  me  to  perceive  that  even  an  intimation  was  intended  of  notice  being  ease^ 
tial.  The  difficulty  felt  by  Eyre,  G.  J.,  seems  to  have  been,  whether  the 
credilor^had  not  de&auded  tiie  guarantor  by  industrious  concealment.  I  may 
then  Z  think  repeat  with  great  confidence,  tiiat  all  the  cases  requiring  notioe 
are  American,  and  depart  from  the  rule  of  the  common  law.  Dougla9%  v. 
It^n^lds,  as  Mr.  Justice  Story  observed,  may  be  sustained  by  tbe  dictum 
of  Chief  Justice  Marshall ;  and  indeed  by  Edmoncktaner.  Drake^  b  Pd.^ 
624,  where  the  court,  witii  that  learned  chief  Justice  at  its  head,  carried  &t^ 
dictum  into  a  dbreet  acffudieiition.  No  English  case  is  claimed  by  Mr.  Jus- 
tice Story,  in  any  of  his  decisions,  as  sustaining  the  doctrine  in  the  least.  C. 
J.  Marshall  does  not  even  cite  one,  in  his  opinions. 

The  riiort  answer  which  English  cases,  decided  long  before  our  revolution, 
furnish,  is,  that  the  guarantor,  by  inquiring  of  his  principal,  witii  whom  he  is 
presumed  to  be  on  intimate  terms,  may  inform  himself  perfectly,  whether 
flie  guaranty  were  accepted,  the  conditions  fulfilled  and  payment  made. 
Where  that  can  be  done,  the  cases  all  hold  that  notice  is  not  necessary,  even 
as  preliminary  to  the  bringing  of  an  action,  much  less  to  found  a  right  of  ac^ 
tion.  The  only  exception  is  the  w^ll  known  one  of  collateral  parties  to  bills 
of  exchange  or  promissory  notes.     Vid.  PkiUps  v.  ArtUng^  3    Tmmi.  206. 

TUrdlg,  it  is  strenuously  insisted,  and,  as  I  think  it  will  appear,  wiA  great 
propriety,  that  the  decree  was  not  evidence  i^ainst  the  defendant. 
Standing  as  it  did  against  ^mgbam  akme,  it  was  certunly  not  evi-  [  *68  ] 
dence,  proprio  vigore  ;  and,  if  receivable  at  all,  it  must  be  on  the 
grtmnd  that  the  defSdndant  has  made  himself  privy  to  the  suit  in  equity,  by 
his  coyenant.  AU  those  cases,  therefore,  cited  on  the  argument  to  show  that 
one  man  cannot  be  aflfeetdd  by  a  jndgtnent^  or  decree  against  another,  who 
is  not  privy  to  it^  may  be  dismiswd  at  once,  finr  all  purposes,  ezeept  as  riiow- 
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ing  the  reason  why  that  is  so.    The  objection  is,  that  the  party  sought  to  be 
affected  had  no'opportunity  to  examine  witnesses,  or  in  any  way  litigate  the 
matter  in  controversy,  either  originally  or  by  appeal ;   and  may,  therefore, 
be  wronged  beyond  measure,  by  others   proceeding   coUusively  behind  his 
back.     1  Phil.  Ev.  821,  Cowen  ^  HUVb  ed.     Case  y.  Reeve^  14  JokM.  R. 
79,  81.    Maybte  v.  Avery ^  18  Johns.  R.  852.     1  Stark.  Ev.  211  ^  Am.  ed. 
1837.  It  is  admitted  in  the  books  cited,  that  the  verdict  is  not  only  evidence 
against  the  immediate  parties  :   but  against  all  claiming  under  thtm  ;  which 
very  nearly  expresses  the  meaning  of  the  word  privy  ^  when  used  to  signify 
those  persons  off  the  record,  who  may  be  affected  to  the  same  extent  as  if 
they  were  parties.    It  means  any  one  who  takes  the  subject  matter  of  litiga- 
tion, after  the  suit  is  determined,  or,  in  some  cases,  while  it  is  pending.     He 
is  either  a  privy  in  blood,  as  an  heir  on  whom  the   estate  in  litigation  des- 
cends ;   a  privy  in  estate,  as  one  who  takes  by  conveyance  ;  or  a  privy  in 
law,  as  one  who  takes  a  right  of  dower.     1  Phil,  same  edition^  821.     In  all 
these  cases,  the[reason  is  obvious  ;  the  heir,  purchaser,  &c.  always  come  in 
subject  to  any  act  or  default  of  the  predecessor,  by  which  the  title  may 
have  been  affected.    But,  subject  to  this  exception,  the  law  is  extremely 
jealous  of  the  rights  of  all  who  are  not  actual  parties,  even  though  they  may 
appear  and  be  made  so.    Thus,  in  a  suit  against  one  of  two  joint-debtors, 
were  it  not  for  the  statute  making  the  judgment  evidence  to  a  certain   ex- 
tent against  the  other,  it  cannot  be  doubted  that  the  proceeding  would  be 
altogether  nugatory,  for  the  purpose  of  establishing  the  truth  of  the  clum 
against  him  ;  although  it  might,  in  a  suit  for  contribution,  be  received,  as 

every  record  may,  against  whatever  person,  to  prove  rem  ipsam.  1 
[  •54  ]     8iarh  Ev.  Am.  ed.  1837,  p.  •215.    Vid.    Leering  v.  The  Earl 

of  Winchelsea^  2  Bos.  ^  Pull.  270.  Come  then  to  the  surety  of 
a  debtor.  Suppose  the  now  defendant's  name  to  have  been  signed  to  the 
original  covenant  of  Singham.  If  ho  would  not,  standing  there,  have  been 
bound  by  a  suit  and  judgment  against  Bingham  alont^  with  what  propriety 
can  he  be  held  bound  in  a  like  proceeding  here  ?  In  either  case  what  is 
the ''covenant  ?  That  Bingham  should  account  and  pay  over  the  balance 
found  due  ;  not  that  he  should,  on  default,  abide  any  decree  in  chancery, 
or  judgment  at  law  for  not  accounting.  With  what  propriety  can  it  be  said 
the  defendant  has  incurred  a  greater  liability  by  a  separate  guaranty,  than 
he  would  by  joining  in  the  covenant  ?  May  he  not  say,  when  the  plaintiff 
comes  with  his  decree,  non  hcee  in  fcedera  veni  ?  Is  there  any  thing  in  the 
nature  of  suretyship,  which,  at  the  common  law,  gives  to  this  decree  the 
force  contended  for  ?  By  the  civil  law,  he  would  be  bound.  1  Evans* 
Poth.  662,  Lend.  ed.  of  1806.  Laralde  v.  Derhigny^  1  Mill.  Lou.  R.  86, 
91.  The  reason  given  by  Poihier  is  thus  :  "  In  consequence  of  the  obliga- 
tion of  the  surety  bemg  dependent  upon  that  of  the  principal  debtor,  the 
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surety  is  regarded  as  the  same  party  with  the  principal,  with  respect  to 
whatever  is  decided  for  or  against  him."  Again  :  ^^  But  the  surety  is  al- 
lowed to  appeal  against  this  judgment,  or  to  form  an  opposition  to  it,  if  it  be 
in  the  last  resort."  Here  is  a  reason  founded  both  in  the  nature  of  the  ob- 
ligation, and  the  right  to  litigate  the  demand.  So  that,  even  at  the  civil  law, 
a  decree  would  be  no  more  than  prima  facie  evidence.  At  common  law, 
where  the  guaranty  is  entirely  collateral,  as  in  the  principal  case,  there  is 
neither  a  right  to  litigate  originally  nor  to  appeal.  Had  the  defendant  gone 
into  the  court  of  chancery,  he  would  have  been  dismissed  as  an  intruder,  on 
an  objection  by  the  complainant. 

It  is  true  he  might  so  have  framed  his  contract  as  to  have  undertaken  for 
the  decree  :  like  special  bail  engaging  for  their  principal ;  or  there  may  be 
an  express  stipulation  in/^aia  that  the  principal  shall  abide  the  event  of  the 
suit,  as  in  Patton  v.  Caldwell^  1  Dall.  419.  Something  of  the 
same  nature  are  bonds  of  indemnity  against  actions,  and  cases,  as  ^  [  *55  ] 
Duffield  V.  ScoUj  3  T.  B.  374.  There  an  action  and  recovery 
against  the  obligee  were  held  conclusive,  even  without  notice,  that  not  being 
expressly  provided  for  in  the  bond.  A  fortiori^  where  notice  has  in  fact 
been  given.  The  case  most  familiar  to  us,  is  a  limit  bond,  whereof  it  has 
been  held  that  notice  to  indemnitors  and  a  chance  to  defend  shall  render  the 
judgment  against  the  obligee  conclusive  in  an  action  to  recover  over.  Kip  v. 
Brigham,&  Johns.  R.  158, 159,  7  id.  168,  aS.  O.  Codi&edj  2  B.  S. 
254,  2d  ed.  §  52.  The  same  may  be  said  of  a  warrantor  of  title.  6  Johns. 
B.  159,  and  casts  cited  there.  The  obligation  of  the  sureties  in  a  probate 
bond,  that  the  administrator  shall  account,  has  been  construed  to  mean  an 
accounting  in  the  proper  court,  and  thus  the  decree  has  been  let  in  as  at 
Itdsi  priTna  facie  evidence  against  them.  This  is  given  as  the  result  of  va- 
rious South  Carolina  cases,  cited  in  Cowen  ^  JSiWs  Notes  to  1  Phil.  Ev.p. 
984.  Such  would  it  of  course  be,  with  all  that  class  of  bonds,  so  numerous 
in  our  present  system,  by  which  sureties  expressly  bind  themselves  that  the 
principal  shall  abide  the  event  of  a  suit ;  as  to  pay  costs,  or  principal  mon- 
eys to  be  recovered,  or  return  goods  in  replevin,  &c.  &c.  Indeed,  it  is 
here  plain,  from  the  nature  of  the  agreement,  that  the  surety  means  to  be 
concluded,  always  saving  the  right,  as  the  law  must  in  every  case  where  a 
suit  is  between  third  persons,  to  contest  the  proceeding  on  the  ground  of 
fraudulent  collusion,  for  the  purpose  of  charging  the  surety.  In  Hobbs  v. 
Middletanj  1  jDana,  176, 179,  the  court  of  appeals  in  Kentucky  gave  this 
effect  to  a  judgment  against  a  principal  in  an  administration  bond.  Whether 
there  be  a  clause  in  such  a  bond,  which  may,  as  in  South  Carolina,  be  con- 
strued specially  to  bind  the  surety,  does  not  appear  from  the  case.  The 
court  remark,  that  ^^  the  responsibility  of  securities,  being  incidental  and 
GoUatoral  to  that  of  the  priDcipal,  a  judgment  in  favor  of  i^  creditor,  against 
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the  administrator/conoludes  the  Becurities  as  to  the  existence  aod  oharacter 
of  the  debt^thus  ascertained,  and  cannot  be  questioned  or  reviewed  on  the 
ofiScial  bond."  Of  coarse  the  coart  except  cases  of  fraud.  Vide 
[  *56  ]  aha  Fountltroy  v.  LyU^  5  Monroe^  266.  If  the  remark  cited  be  *iii- 
tended  of  sureties  in  general,  who  engage  merely  for  their  princi- 
pal doing  some  act  in  pais,  it  would  go  beyond  any  other  case  I  have  seen 
under  the  system  of  the  common  law.  The  doctrine  has  been  denied  in  an 
action  against  the  sureties  of  a  sheriff,  both  in  Pennsylvania  and  Virginia. 
Carmack  v.  The  Commonwealth^  5  Binn.  184.  Munford  v.  Over9eer9  of 
the  poor  of  Nottoway^  2  Band.  313.  In  the  State  of  Ohio  v.  CoUrieky  8 
Ham.  B.  487,  the  judgment  was,  in  such  case,,  holden  to  be  prima  faeie 
evidence,  impeachable  for  collusion  or  mistake.  Nearly  the  same  effect 
Mems  to  be  collectable  from  the  cases  already  cited  from  the  Pennsylvania 
and  Yirginilt  reports,  and  other  cases  in  the  latter.  Jacobs  v.  SiUy  2  Leigh^ 
898.  In  the  latter  case,  even  a  judgment  by  voluntary  confession  was  hoUU 
en  to  have  this  effect.  The  earlier  cases  in  Yir^nia  will  be  found  cited 
and  commented  upon  in  Munford  v.  Overseer$j  ^e,  of  Nottoway.  These 
cases,  from  Ohio,  Pennsylvania  and  Virginia,  hold  the  distinction,  especiaQj 
those  of  the  two  former  states,  that  the  judgment  is  either  prima  fade  or 
condmive  evidence,  according  as  the  surety  may  or  may  not  have  had  no- 
tice, and  an  opportunity  given  him  to  defend,  which,  of  course,  he  may  do 
in  the  name  of  the  principal,  with  the  consent  of  the  pluntiff.  In  the  lat- 
ter case,  nothing  is  more  reasonable.  It  brings  the  case  to  the  ground  of 
the  civil  law,  and  is  we'  have  seen,  countenanced  by  our  own  adjudications* 
Independent  of  that,  however,  independent  of  any  clause  specially  bmdiog 
tiie  surety  to  pay  judgments  or  decrees  against  his  principal,  independent  of 
the  identity  and  right  of  defence  and  appeal,  which  the  civil  law  imputes  to 
and  confers  upon  Uie  surety,  it  may,  with  great  confidence,  I  should  think, 
be  asked,  ou^t  the  surety  to  be  farther  aflbcted  than  the  merest  stranger  i 
^Qiis  question,  I  perceive,  has  been  answered  in  the  negative  even  by  a  court 
sitting  under  the  civil  law  system,  where  the  surety  did  not  happen  to  be  in 
such  a  posture  as  subjected  him  to  the  general  effect  of  re$  judicata  against 
the  principal,  under  that  system.  One  had  become  bound  for  the  plaintiff  to 
indemnify  the  defendant  against  loss  by  an  attachment  against  him, 
[  *57  ]  if  it  should  not  be  prosecuted  to  effect.  It  was  not,  and  Mam- 
ages  were  in  a  distinct  suit,  recovered  against  the  principal  without 
notice  to  the  surety.  In  an  action  against  the  latter,  the  court  .below  re- 
oeived  the  record  of  recovery  as  evidence,  per  se,  against  him.  But  on  ap- 
peal, the  judgment  was  reversed  :  Derbigny,  J.  reaarkbg^  ^<  there  is  no 
rale  in  our  laws  better  understood,  tiian  that  winch  allows  the  surety  the 
right  of  availmg  himself  of  the  same  means  of  defence,  (save  those  that  are 
sorely  pefao^al,)  which  the  principal  debtor  oooU  resort  to.    That  pnnoir 
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pie  is  founded  on  the  saored  maxim,  that  no  one  ought  to  be  condemned 
without  being  heard  ;  and  that  consequently  no  person  shall  be  bound  by  a 
a  judgment  to  which  he  is  not  a  party."  Lartigue  y.  Baldwin^  5  Mori. 
Jjm.  B%p.  193.  In  this  case  too  the  record  had  been  received  by  consent. 
But*  to  thaQthe  learned  judge  gave  the  answer,  that  it  was  admissible  for 
the  purpose  of  showing  the  principal  had  been  sued,  and  an  execution  against 
him  had  proved  unavailable  ;  but  that  the  judge  a^2U(7  had  improperly  al- 
lowed to  it  any  [further  effect.  For  the  purpose  of  proving  the  damages  sus* 
tained,  it  was  held  entirely  incompetent — no  notice  having  been  given,  or 
opportunity  for  defence  extended  to  the  then  defendant.  This  seems  to  us 
the  reasonable  distinction*  In  general  it  imposes  no  hardship  on  the  plain- 
tiff. He  has  but  to  serve  a  notice,  with  a  consent  that  the  surety  may  take 
wf  the  defence,  and  hold  all  the  rights  of  the  principal  in  that  respect,  so 
far  as  the  defence  by  a  surety  is  admissible.  In  some  cases,  as  is  well  known, 
it  may  be  wider  than  that  of  the  principal,  as  where  time  may  have  been  im- 
properly given  by  the  creditor,  or  the  claim  is,  in  character,  without  the 
terms  of  the  bond.  The  case  which  occurs  to  me  is  a  debt  charged  against 
one  as  administrator,  which  is  in  &ct  due  from  him  as  an  individual.  It  will 
of  course*be  narrowed,  where  the  defence  of  the  principal  is  personal,  as 
being  founded  on  infancy  or  an  insolvent  discharge.  In  the  very  case  before 
us,  I  perceive  that  the  account  of  Bingham  was  agreed  by  the  articles  be- 
tween hind  and  the  plaintiff,  to  be  adjusted  on  certain  specified  principles  ; 
whether  more  confined  than  those  upon  which  the  court  of  chancery 
proceeds,  it  is  not  necessary  to  inquire,  though  I  imagine  it  *would  [  *68  ] 
not  be  difficult  to  show  that  in  some  aspects  of  the  matter,  the 
agreed  principles  were  more  confined.  How  are  we  to  know  from  the  sweep- 
ing evidence  of  the  decree,  that  the  stipulated  measure  of  the  account  may 
not  have  been  entirely  overgone  i 

But  I  forbear  to  pursue  the  farther  exaadnation  of  the  question  upon 
principle  ;  and  I  do  it  the  rather,  becanso  I  perceive  the  very  point  has  been 
decided,  after  an  ^examination  which  seems  to  me  entirely  satisfactory,  by 
two  learned  courts,  one  in  Maryland,  and  the  other  in  North  Carolina.  BtaU 
V.  Seek,  3  Harr.  ^  McHm.  242.  KMer  v.  Bowdl^  4  Hawk$^  84.  The 
first  was  an  action  on  a  bond  for  the  fiiithful  performance  of  a  deputy  sher- 
iff, who  had  been  sued  and  a  recovery  bad  against  him  alone  in  a  defended 
suit  On  tiiis  bebg  followed  by  an  action  against  the  surety,  the  recovery 
was  held  by  the  court  of  appeals,  not  admissible  in  evidence  against  himu 
The  ai^^mnent  of  the  court  is  not  j^ven.  The  latter  case  was  an  action 
against  a  surety  on  his  bond  conditioned  for  the  faithful  performance  of  his 
principal  as  guardian.  A  decree  had  passed  against  his  principal's  adminis- 
trator, in  tiie  probate  court,  on  a  petition  for  an  account,  answer  and  proofii 
taken.    The  decree  was  de  bani$  tmUitaU  and  had  been  followed  by  a  fi.  fa. 
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and  return  of  ntdla  bona.  These  proceedings  were  offered  in  evidence  at 
nisi  prius,  as  J9nma/a<n6  evidence  in  the  suit  against  the  surety,  but  reject- 
ed ;  and  the  plaintiff  nonsuited.  A  motion  at  tho  bar  of  the  supreme  court, 
to  set  aside  the  nonsuit,  was  denied.  The  cause  appears  by  Mr.  Hawk's  re- 
port to  have  been  well  argued  ;  and  chief  justice  Taylor,  who  delivered  the 
leading  opinion,  based  the  decision  on  a  full  consideration  of  the  English 
cases  as  they  then  stood,  and  their  grounds  as  compared  with  the  reason  of 
civil  law  for  coming  to  a  different  decision.  The  authority  of  the  case  in  this 
court  decided  on  a  limit  bond  is  reviewed  ;  and  not  disapproved,  merely  be- 
cause notice  was  there  given.  The  opinion  of  Hall,  J.  in  the  same  case  is  a 
very  handsome  summary  of  the  arguments  bearing  upon  the  question.  Both 
the  learned  judges  advert  to  the  analogy  which  repudiates  the  ad- 
[  *59  ]  misfdons  of  the  principal  as  evidence  Vhen  offered  to  affect  his 
surety.  How  perfectly  well  settled  that  nation  is,  both  at  West- 
minster Hall,  and  by  a  majority  of  the  American  courts,  where  the  admis- 
sion is  not  a  part  of  the  res  gestcBj  I  have  endeavored  to  show  in  Cowen  ^ 
mWs  1  Phil,  note  486,  jt?.  669. 

I  do  not  deny  what  was  said  at  the  bar,  that,  had  Bingham  voluntarily 
accounted  on  the  principle  prescribed  by  his  covenant,  the  surety  would 
have  been  liable  for  the  balance  -  struck.  The  striking  of  such  a  balance 
would  be  an  admission  making  part  of  the  res  gestce.  Indeed,  that,  and 
every  act  leading  to  or  connected  with  it,  would  be  the  res  gestce  themselves, 
for  which  the  defendant  undertook  in  his  covenant.  The  distinction  will  be 
found  fully  presented  and  illustrated  by  the  cases  cited  in  the  note  to  which 
I  have  just  referred. 

It  follows,  a  fortiori^  from  what  has  been  already  said,  that  ihe  remaining 
grounds  taken  at  the  circuit  and  repeated  at  the  bar,  are  more  than  sustain- 
ed. These  are,  that,  at  most,  the  decree  yt^s  prima  facie  evidence  ;  that  the 
defendant  should  have  been  allowed  to  show,  under  the  second  plea,  that  his 
principal  was  in  fact  never  liable  ;  and  that  the  defendant  was  at  all  events, 
not  liable /<:>r  the  costs  of  a  ehaneery  suit^  litigated  without  bis  being  in  any 
way  privy  to  it,  or  having  had  a  chance  to  defend. 

That  a  surety,  upon  a  general  undertaking  for  his  principal's  paying  a 
debt,  can  be  made  liable  in  any  way  for  the  costs  of  a  suit  against  the  latter 
solely,  seems  to  be  a  somewhat  extraordinary  position.  A  man  endorses  a 
note,  or  signs  a  guaranty  for  payment ;  not  of  costs  ;  but  the  debt ;  what 
authority  has  any  court  for  adding  costs  to  the  words  of  such  a  contract  ? 
The  case  at  bar  is  nothing  more  in  principle.  Bingham  covenanted  to  ac- 
count and  pay  the  balance.  He  owed  two  things  ;  the  accounting  and  pay- 
ing.  These  made  the  debt.  The  defendant  covenants  that  Bingham  shall 
perform  both  ;  in  other  words  discharge  his  debt ;  not  that  he  should  pay 
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eoiti.    The  latter  obligation  b  without  the  bond.    Knight  T.  Hughei^  Mood. 
^  MaUc.  244,  has  some  bearing  in  its  principle.    Lord  Tenter- 
den,  C.  J.    The  distinction  is  well  illastrated  bj  a  ^common  bond     [  *60  ] 
of  indemnity,  which  yon  take  against  actions.     There  the  obligor 
would  doubtless  be  liable  for  costs,  because  they  are  directly  incident  to  the 
action.     They  are  virtually  expressed  by  the  bond.    And  yet  for  more 
abundant  caution,  coats  are  usually  added  ;  such  was  the  case  of  Duffield  y* 
SeoUy  3  T.  B.  874. 
A  new  trial  is  granted,  the  costs  to  abide  the  event. 


Labub  v8.  Seymottr  &  Wood. 

Wbere,  in  all  action  of  OMntmpntf  in  which|  the  plaintiff  relief  on  the  common  counts  for  work 
dont  and  maUriaisJcund,  it  appears  on  the  trial  that  there  is  a  written  contract  under  which 
the  woiic  was  agreed  to  be  done,  the  plaintiff  m*at  produce  the  contract  or  account  for  its  loss, 
or  he  cannot  recorer  under  the  common  counts. 

A  plaintiff,  on  producing  the  written  oontraet,  may  recoTer  under  a  general  indebitatui  asfWRp- 
sit,  if  the  agreement  has  been  fully  performed  by  him,  and  there  was  nothing  special  in  the 
contract  in  relation  to  the  time  or  manner  of  payment ;  or  the  credit,  if  any,  has  expired.  So 
the  plaintiff  may  recover  on  an  inddntatue  assumptit  for  work  done,  though  there  was  a  spe- 
cial contract  where  the  work  was  actually  done,  but  not  within  the  time  or  in  the  manner  spe* 
dfied  in  the  contract,  if  such  work  was  done  with  the  approbation  of  the  defendant* 

Where,  however,  the  plaintiff  is  allowed  to  sustain  his  action  in  the  latter  case  on  a  quantum 
meruitj  the  inquiry  is  not  what  under  other  cireumMtcmcea  he  would  be  entitled  to  recover,  but 
what  is  he  entitled  to  in  reference  to  the  contract  price^  and  the  damages  sustained  by  the  de- 
fendant in  consequence  of  the  want  of  a  etrict  performance  on  the  part  of  the  plaintiff. 

This  was  an  action  of  assumpsitj  tried  at  the  Rensselaer  circuit,  in  Sep- 
tember, 1838,  before  the  Hon.  John  P.  Gushman,  one  of  the  circuit  judges. 

The  declaration  contained  the  common  counts  in  assumpsit,  and  the  plain- 
tiff claimed  to  recover  payment  for  tanning  500  Georgia  hides  for  the  de- 
fendants, and  proved  that  the  work  was  worth  5^  or  5}  cents  per  pound,  and 
that  the  hides  averaged  14  or  15  pounds  each.  It  appeared,  on  the  plain- 
tiff's evidence,  that  the  work  was  done  under  a  sealed  contract^  between  the 
parties,  and  on  this  ground  the  defendants  moved  for  a  nonsuit ;  but  the 
motion  was  refused,  because  it  appeared  *that  the  work,  though  not 
done  within  the  stipulated  time,  had  in  fact  been  done,  and  there  [  *61  ] 
was  evidence  of  an  acceptance  of  the  leather  by  the  defendants. 
The  defendants  offered  the  written  contract  in  evidence,  and  offered  to  prove 
its  execution  by  uecondary  evidence j  the  subscribing  witness  being  alleged  to 
be  ineane.  The  judge  holding,  however,  that  there  was  not  sufficient  evi- 
dence of  his  insanity,  refused  to  receive  the  secondary  evidence,  and  the 
contract  was  not  received.    Proof  was  then  given  tending  to  show  that  the 
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hides  liad  been  injured  in  tbe  process  of  tanning.  It  obo  appeared  that  tfie 
leather  was  not  refcamed  nnder  about  eleven  months.  On  these  and  other 
grounds,  the  defendants  claimed  a  large  amount  of  damages*to  be  deducted 
from  the  claim  of  the  plaintiff.  The  jury  found  a  rer^ict  for  the  plmntilF, 
for  nearly  the  nrfade  sum  chumed  by  him. 

B.  B.  Wood  ^  M.  T.  Bijfnolck.tw  d^endanU. 

S.  Stevens  J  for  plaintiff. 

By  the  Courtj  Bbonson,  J.  When  a  man  who  has  done  work  under  a 
special  contract,  but  not  in  confon&ity  to  it,  either  as  to  the  time  or 
manner  of  execution,  is  allowed  to  recover  against  a  party  who  is  not  in 
fiftult,  it  is  the  duty  of  courts  and  juries  to  see  that  an  ample  allowance  is 
made  for  all  such  damages  as  the  defendant  has  sustuned  by  the  departure 
from  the  contract.  The  question  is  not  what  the  work  and  materiaJs  cost 
the  plaintiff,  or  how  much,  under  other  circumstaneesj  he  ought  to  hare.  He 
cannot,  in  any  event  be  entitled  to  more  than  the  contract  price  ;  and  from 
that  Biust.be  deducted  all  that  the  defendant  has  lost  by  the  want  of  a  strict 
performance  of  the  agreement.  Any  other  rule  would  encourage  a  lax  mo- 
rality, and  punish  one  man  for  the  fault  of  another  On  this  ground,  I 
think  the  defendants  have  reason  to  complun  of  the  verdict.  On  the  evi- 
dence, as  it  appeared  in  the  absence  of  tiie  written  agreettient,  the 
[  *62  ]  work  was  to  have  been  done  in  five  *tnonths  ;  and  if  we  lay  out  of 
view  the  alleged  injury  to  the  hides  in  the  process  of  tanning,  the 
jury  have  not  allowed  so  much  damages  as  the  defendants  must  have  sustain- 
ed  by  the  mere  delay  of  six  months  in  performing  the  contract.  But  beyond 
the  question  of  time,  I  think  the  evidence  nearly  conclusive  that  the  plwi- 
tiff  was  in  the  wrong  in>relation  to  the  manner  of  performance.  Some  of 
the  hides  were  not  suflSciently  tanned,  and  others  were  water  pricked.  It 
is  not  improbable  from  the  evidence  that  some  of  the  hides  were  damaged 
before  the  pluntiff  took  them  ;  but  it  is  difficult  to  resist  the  conclusion  tiiat 
others  were  injured  in  the  process  of  tanning.  If  the  jury  believed  this,  it 
was  their  duty  to  allow  the  defendants  full  compensation  for  their  dami^es, 
although  the  consequence  might  be  that  the  plaintiff  would  get  nothing  for 
his  labor  and  materials.  In  short,  the  plaintiff  should  have  been  made  to 
bear  the  consequences  of  his  own  fault.  If  the  defendants  on  the  whole  de- 
rived no  benefit  from  what  had  been  done,  they  were  not  bound  to  pay  any 
tlung  for  it. 

n.  But  I  do  not  think  it  necessary  to  put  the  case  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence  ;  nor  to  enquire  whether  the  state 
of  mind  of  the  subscribing  witness  to  the  contract  was  such  as  to  authorise 
tbe  defendant  to  |^ve  secondary  evidence  of  its  execution.    It  wasi  I  think| 
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the  business  of  theplaintiff  to  prodace  the  written  eontraok  before  he  coold 
be  entitled  to  recover.  I  am  not  aware  that  this  qnestion  has  even^^been  de- 
finiUrelj  settled,  See  lAnningdah  v.  Livingston^  7  Johns.  36.  Clark  y. 
Snuthj  14  Johns.  326.    But  upon  principle  it  is  extremely  clear. 

When  the  special  contract  has  been  rescinded  or  abandoned  by  the  par- 
ties, or  when  an  end  has  been  put  to  it  by  the  wrongful  act  of  the  party 
for  whom  the  services  were  rendered,  the  other  party  may,  in  general,  resort 
to  the  indebUatus  assumpsit  counts,  and  in  that  form  recover  for  his  labor 
and  materials.  In  such  cases,  there  is  no  subsisting  special  contract  between 
the  parties.    There  was  one,  but  it  is  at  an  end. 

But  when  there  is  a  subsisting  special  contract  between  *the  par-  [  *63  ] 
ties  in  relation  to  the  thing  done,  all  the  cases  agree,  that  the  con- 
tract must  control,  and  that  the  remedy  is,  in  general,  upon  that,  and  not 
upon  the  common  counts  in  assumpsit.  12  Johns.  R.  274.  13  id.  94.  14 
id.  326.  18  id.  69.  Id  451.  16  Wendell,  632.  The  reason  of  the 
rule  is  obvious.  The  parties  are  bound  by  their  agreement,  and  there  is  no 
ground  for  implying  a  promise,  where  there  is  express  contract. 

This  rule,  so  far  as  it  relates  to  the  form  of  the  remedy,  is  subject  to  two 
qualifications.  If  the  agreement  has  been  completely  performed  by  the 
party  who  was  to  render  the  services,  and  there  was  nothing  special  in  the 
contract  in  relation  to  the  time  or  manner  of  payment,  or  the  credit,  if  any, 
has  expired,  there  is  then  a  duty  upon  the  other  party  to  pay  the  stipulated 
price,  for  which  a  general  indebitatus  assumpsit  will  lie.  Bull.  N.  P.  1 39. 
But  this  only  goes  to  the  form  of  the  remedy.  •  It  does  not  supersede  the 
necessity  of  producing  the  special  contract.  On  the  contrary,  the  agree- 
ment  must  be  shown,  for  the  purpose  of  seeing  whether  it  has  been  perform- 
ed by  the  plaintiff,  and  whether  the  stipulated  time  and  mode  of  payment 
were  such  as  to  warrant  a  recovery  without  declaring  specially  on  the  contract. 

The  other  exception  to  the  general  rule  which  has  been  mentioned,  arises 
in  cases  where  the  plaintiff  is  entitled  to  recover,  but  he  cannot  sue  on  the 
special  agreement,  for  the  reason  that  he  cannot  aver  and  prove  a  full  CDm- 
pliance  with  its  terms.  Jewell  v.  Sckroeppd,  4  Cowtn,  564,  will  afford  a 
suffifiient  illustration  of  a  large  class  of  cases  on  this  subject.  The  plaintiff 
had  completed  the  mill,  and  fulfilled  the  covenant  in  all  respects,  except  in 
relation  to  the  time  of  performance  ;  and  on  that  point  it  appeared  that  the 
plaintiffs,  after  the  stipulated  time  had  expired,  proceeded  to  the  completion 
of  the  work  with  the  knowledge  and  approbation  of  the  defendant.  The 
plaintiflb  could  not  sue  on  the  covenant,  because  they  could  not  show  a  strict 
performance :  but  the  defendant  having  suffered  the  work  to  proceed,  and  it 
having  ultimately  been  completed,  the  plaintiffs  were  allowed  to  re- 
cover on  the  common  counts,  in  ^assumpsit.  In  this,  as  well  as  in  [  *64  ] 
the  other  class  of  cases,  the  question  only  goes  to  the  form  of  the 
Vol.    XXIV.  7 
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remedy.  The  special  contract  is  not  oTerlooked  and  disregarded.  On ,  the 
contrary,  it  governs  in  every  thing,  with  the  single  exception  that  the  party 
rendering  the  services  is  not  wholly  precladed  from  recovering  compensation 
for  the  want  of  a  strict  performance.  It  would,  indeed,  be  a  most  extraor- 
dinary doctrine,  that  one  of  the  parties  to  a  special  agreement  conld  set  it 
aside  and  render  it  nugatory  by  his  own  neglect  or  misconduct,  without  any 
fault  of  the  other  party. 

Where  one  man  has  rendered  services  for  another,  upon  request,  or  under 
circumstances  from  which  a  request  may  be  inferred,  and  there  is  no  proof 
of  a  special  agreement,  the  law  will  imply  a  promise  to  pay  what  the  services 
are  reasonably  worth.  But  the  moment  it  appears  that  the  work  was  done 
under  a  special  contract,  the  implication  is  at  an  end*  It  is  an  axiom  of 
law,  that  where  the  parties  have  come  to  an  express  contract,  none  can  be 
implied  until  that  is  performed.  Lawes^  Plead.  Aesump,  8.  In  the  case 
at  bar,  the  plaintiff  may  have  proved  eno  ugh,  in  the  first  instance,  to  niae 
an  implied  promise  to  pay  what  the  work  was  reasonably  worth.  But  when 
it  appeared  that  the  work  was  done  under  an  express  contract,  there  was  no 
longer  any  room  for  such  an  implied  assumpsit.  That  ground  of  action  was 
completely  overthrown,  and  the  pldntiff  was  driven  to  the  necessity  of  ma- 
king out  a  case  under  the  special  agreement.  If  he  could  do  so,  the  form 
of  the  remedy  might  still  be  a  quantum  meruit  count  in  assumpsit  ;  but  tiie 
covenant  was  the  foundation  of  the  action,  and  the  plaintiff  was^  of  course, 
bound  to  produce  it,  or  account  for  its  absence. 

Proof  that  the  plaintiff  had  not  performed  in  point  of  time,  and  that  the 
leather  had  afterwards  been  accepted  by  the  defendants,  did  not  obviate  the 
difficulty.  Those  facts  only  tended  to  show  that  the  action  might  poeaibly  be 
maintained — ^not  that  the  plaintiff  was  entitled  to  recover  as  the  case  then 
stood.  It  was  first  necessary  to  compare  his  proofs  with  the  terms  of  the 
covenant,  to  see  wherein  he  had  performed,  and  in  what  he  was 
[  *65  ]  deficient.  Beyond  this,  *the  contract  would,  perhaps,  show  that 
the  plaintiff  had  been  paid  in  advance,  or  that  the  defendants  were 
to  pay  in  a  particular  manner,  as  by  the  delivery  of  specific  articles,  when 
demanded  ;  or  that  they  were  to  have  a  credit,  which  had  not  expired  at 
the  time  the  action  was  brought.  But  if  there  was  nothing  special  m  the 
contract,  either  in  relation  to  the  time  or  mode  of  payment,  the  question  was 
no  longer  how  much  the  services  were  worth,  but  how  much  did  the  defend* 
ants  agree  to  pay.  In  short,  where  there  is  an  express  contract  between 
parties  in  relation  to  any  matter,  we  must  know  what  that  c<mtraet  is,  before 
we  can  determine  that  either  party  is  in  the  wrong,  or  what  is  the  proper 
measure  of  damages  ;  and  the  burden  of  producing  and  proving  the  con- 
tract must  of  course  rest  on  him  who  seeks  to  enforce  it.    True,  the  jiahk- 
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tiff  Irishes  to  get  away  from  the  contract,  and  to  recover  jost  as  though 
none  had  ever  been  made  ;  but  that  the  law  will  not  permit. 

New  trial  granted. 


Thomas  vs.  Leland  and  others. 

An  act  of  the  legislature  imposing  a  tax  upon  a  local  district  of  the  state,  in  reference  to  a  pub- 
lic improTement,  such  as  a  canal,  is  wdid  and  eoiuUtutionatf  notwithstanding  that  previous  to 
the  passage  of  such  act,  a  number  of  individuals  of  such  disuict  had  entered  into  a  bond  to 
the  state,  hj  which  thej  bound  themselves  to  pay  the  whole  expense  of  the  improvement 

CoNSTiTUTiONALiTT  of  a  Statute.  The  pluntiff  declared  agidnst  J.  D. 
Leland,  H.  Shajs,  0.  Langford  and  S.  M.  Mason,  in  trespass  :  tiie  first 
coont  being  in  trespass  quare  clausumfregity  and  taking  and  carrying  away 
his  goods,  and  the  second  in  trespass  de  bonis  *  asportatis.  The  three  first 
named  defendants  justified,  that  they  as  commissioners  for  assessing  and  levy- 
ing a  tax  on  the  city  of  Utica,  in  pursuance  of  an  act  of  the  legislature, 
passed  11th  May,  1835,  (vid.  Statutes  of  1835,  p.  35,)  assessed 
the  sum  of  *^278,  on  certam  real  estate  in  the  city  of  Utica,  of  [^  *66  } 
which  the  plaintiff  was  owner ;  that  they  appointed  S.  M. 
Masauy  the  fourth  defendant,  special  collector  to  collect  the  tax  so  assessed, 
and  that  by  virtue  of  a  warrant  issued  by  them,  Mason  entered  upon  the 
premises  of  the  plaintiff  and  seized  and  took  the  goods,  &c.  to  sat^fy  the 
tax.  To  this  plea  the  plaintiff  demurred.  The  defendant  Mason  separately 
put  in  a  plea  similar  to  the  plea  of  the  other  defendants.  To  the  plea  of 
Mason,  the  plaintiff  replied  that  the  money  authorized  to  be  raised  by  the  act 
of  1835,  was  secured  to  be  paid  to  the  state  by  the  bond  of  several  indi* 
iduals,  (naming  them)  who  were  Uable  to  pay  the  same  to  the  state,  and  that 
the  money  assessed  upon  his  estate  was  not  the  debt  of  him,  the  plaintiff, 
nor  was  he  liable  to  pay  the  same,  and  this,  &c.,  wherefore,  &c.  The  defen* 
dant  demurred  to  the  replication. 

S.  Stevens^  for  the  plaintiff,  insisted  that  the  act  of  the  legislature  under 
which  the  defendants  attempt  to  justify  is  a  void  act,  and  should  be  so  de- 
clared by  the  court.  The  individuals  named  in  the  replication  had  volunta- 
rily obligated  themselves  by  bond,  to  pay  into  the  treasury  of  the  state  a 
certain  sum  of  money  in  consideration  of  the  termination  of  a  public  work, 
(the  Chtnango  caualy)  being  changed  from  Whiiesborough  to  Utica.  The 
statute  authorizing  this  sum  of  money  to  be  assessed  upon  the  owners  of  real 
estate,  in  Uie  city  of  Utiga,  was  therefore  taking  the  property  of  lone  set  of 
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individuals  for  the  benefit  of  another  set  of  individuals.  The  existence  of 
such  a  power  in  the  legislature  has  been  uniformly  denied  in  this  country, 
and  by  the  constitution  the  property  of  an  individual  cannot  be  taken  even 
for  pMie  use  without  making  compensation.  Sobbe$,  the  most  ingenious  of 
all  advocates  for  the  absolute  powers  of  government,  does  not  go  further 
with  his  doctrine  on  this  point,  than  to  say  that  the  property  which  a  subject 
has  in  his  goods,  consists  not  in  a  right  to  exclude  the  sovereign  from 
the  use  of  them,  but  in  the  righ  t  to  exclude  all  other  $ubjects.  Vid. 
opinion  of  Senator  Tracy^  in  Bloodgood  v.  Mohawk  ^  JET.  R,  R. 
Company,  in  court  for  correction  of  errors,  18   Wendell  56.    He  also  cited 

2  Kent's  Comm.  340. 
[  *67  ]     *C.P.  Kirklandy  for  the  defendant,  insisted  that  all  questions  of  tV 

temal  improvement  and  of  general  or  local  taxations  as  applicable 
thereto,  are  exclusively  within  the  power  of  the  legislature ;  and  that 
consequently!  whether  a  change  in  the  termination  of  the  Chenango  canal 
should  be  made,  and  whether  it  should  be  regarded  as  a  work  of  general 
benefit,  to  be  paid  for  from  the  common  fund,  or  as  a  work  of  local  character, 
to  be  paid  for  by  local  taxation,  were  questions  exclusively  for  legislative 
determination,  with  the  decision  of  which  no  other  department  of  the  govern- 
ipent  can  interfere.  The  various  acts  of  the  legislature  on  this  subject  are 
in  parimateria,  Siiid  when  looked  at  together  it  will  be  seen  that  a  local 
taxation  was  authorized  for  a  local  benefit.  As  to  the  power  of  the  legisla- 
ture in  cases  of  this  kind,  and  when  their  acts  will  be  deemed  void,  he  cited 
1  Black.  Com.  160, 1  Kent's  Comm.  899,  and  420,  8  Wendell,  101, 12  id. 
828, 18  id.  80,  NoU  ^  M' Cord's  R.  387,  4  Wlieaton,  316,  9  id.  738,  8 
Coke,  212,  234,  Hobart,  87, 12  Mod.  687.  He  contended  that  the  fact  of  a 
bond  having  been  given  by  individuals  to  secure  the  payment  of  the  increas- 
ed expense,  did  not  deprive  the  legislature  of  the  power  to  impose  a  local 
tax,  when  they  subsequently  became  satisfied  "that  a  local  benefit  had  been 
conferred  equally  advantageous  to  the  owners  of  property  in  a  particular 
district  or  place. 

By  the  Court,  Gowen,  J.  It  is  objected  by  the  counsel  for  the  plaintiff, 
first,  that  the  statute  of  1835  sought  to  take  the  plaintiff  ^s  property  without 
his  consent,  and  appropriate  it  to  the  payment  of  a  private  debt  due  from 
others ;  and  that  such  a  statute  is  unconstitutional  and  void.  The  conse- 
quence is  not  denied  by  the  counsel  for  the  defendants,  who  insists  that  the 
statute  is,  in  effect,  no  more  than  any  of  our  ordinary  acts  imposing  local 
taxes  for  local  improvements  of  a  public  character,  such  as  highways  and 
bridges.  The  object  of  the  statute,  and  the  share  of  individual  or  public 
concern  in  the  tax,  may  be  collected  from  the  acts  mentioned  in  the  pleas, 
and  more  fully,  when  connected  with  the  bond  set  forth  in  the  replication  to 
the  second  plea  of  the  defendant  Mason.    Some  tune  previous  to  March 
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18S4,  ^die  canal  commissioners,  thinking  that  the  Chenango  canal  [  *68  ] 
then  in  progress  of  construction,  might  be  more  economically  con- 
nected with  the  great  western  canal  at  Whit€$borofigh  than  at  the  city  of 
Utiea^  had  fixed  on  the  former  place  for  its  termination.  Then  came  the 
act  of  March  24th,  1884,  authorizing  the  commissioners,  on  the  extraordL 
nary  expense  of  a  termination  at  Utica  bemg  provided  for  by  those  more 
immediately  interested,  to  change  the  termination  to  the  latter  place.  Here, 
upon  several  individuals,  either  from  public  spirit,  or  in  respect  to  their  own 
profit,  joined  in  a  bond  to  the  people,  conditioned  to  pay  into  the  treasury, 
for  the  benefit  of  the  canal  fund,  $88,615,  the  estimated  excess,  and  so 
much  more  as  should  make  good  the  contracts  afiected  by  the  change. 
Thereupon  the  contemplated  change  was  made.  Afterwards,  on  the  11th 
May,  1885,  the  legislature  deeming  the  debt  thus  contracted  by  individuals, 
unreasonably  partial  and  onerous,  passed  the  statute  now  in  question,  the  ob- 
ject of  which  was  to  levy  the  tax  on  the  owners  of  real  estate  in  the  city  of 
Utica.  The  general  purpose  of  raising  the  money  by  tax  was,  therefore, 
to  construct  a  canal,  a  public  highway,  which  the  legislature  believed  would 
be  a  benefit  to  the  city  of  Utica  as  such ;  and  independently  of  the  bond, 
the  case  is  the  ordinary  one  of  local  taxation  to  make  or  improve  a  highway. 
If  such  an  act  be  otherwise  constitutional,  we  do  not  see  how  the  circumstance 
that  a  bond  had  been  before  given  securing  the  same  money,  can  detract 
from  its  validity.  Should  an  individual  volunteer  to  secure  a  sum  of  money 
in  itself  properly  leviable  by  way  of  tax  on  a  town  or  county,  there  would 
be  nothing  in  the  nature  of  such  an  arrangement,  which  would  preclude  the 
legislature  from  resorting  by  way  of  tax,  to  those  who  are  primarily,  and 
more  justly  liable.  Even  should  he  pay  the  money,  what  is  there  in  the 
constitution  to  preclude  his  being  reimbursed  by  a  tax  7 

But,  secondly,  it  is  said  that,  if  the  act  had  in  view  the  construction  of 
the  canal,  then  it  was  unconstitutional,  as  seeking  to  take  private  property 
for  public  use,  without  just  compensation,  or  any  compensation. 
To  sustfun  this  ^argument  it  must  be  denied  that  the  general  profit    [  *69  ] 
of  the  community  to  which  we  belong  will  warrant  a  tax  affecting 
our  property.    One  answer  in  the  case  at  bar  is,  that  the  improvement  in 
question  was,  in  itself,  a  compensation  to  the  plaintiff.     Such,  at  any  rate, 
was  the  theory  of  the  proceeding,  and  we  must  intend  that  it  was  carried 
out  in  practice.    Such  was  the  view  taken  by  the  legblature ;  and  they 
m\ist  be  left  to  judge  of  the  compensation. 

But  the  argument  proves  quite  too  much.  It  would  go  to  cut  off  entirely 
many  acknowledged  powers  of  taxations ;  such  as  that  which  raises  money 
to  relieve  the  poor,  or  establish  and  keep  on  foot  common  schools,  to  build 
bridges,  or  work  the  highway.  It  confounds  two  distinct  legislative  powers ; 
a  simple  power  of  taxation,  irith  the  power  of  taldng  private  property  for 
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tax  to  build  a  lunttic  asylum,  may  be  mentioned  an  one  instance.  If  the 
power  to  impose  such  a  tax  were  to  be  rested  on  the  ground  of  individual 
pecuniary  benefit  to  each  one  who  should  be  called  on  to  contribute,  it  is 
quite  obvious  that  it  would  not  be  miuntained  for  a  moment.  Yet  who  woold 
doubt  that  such  might  be  imposed  on  a  local  community,  a  oounty  or  even  a 
town  ?  I  admit  that  this  power  of  taxation  may  be  abused ;  but  its  exe^ 
cise  cannot  be  judicially  restrained  so  long  as  it  is  referable  to  the  taxing 
power.  The  only  check  lies  at  present  in  that  power  being  usually  exerted 
on  considerable  bodies  of  men,  who  possess  a  control  in  a  greater  or  less  de- 
gree over  its  agents. 

Judgment  for  the  defendants. 


[  •70  ]  •Stanton  v$.  Thomas. 

Where  a  female  is  debauched  in  the  hoiue  of  a  straiiger,  and  he  bj  writing  nnder  teal  authorizes 
a  party  standiDg  in  loco  parentis  to  sne  in  fu$  name  for  the  recovery  of  damages,  and  a  suit  is 
accordingly  commenced  and  judgment  recovered,  after  which  the  nominal  plaintiff  odbiowbdlT* 
at  of  record  tatiijaetion  of  the  judgment,  an  action  may  be  maintained  by  the  party  thus  au- 
thorised to  sue,  against  the  nominal  plaintiff  for  recovery  of  the  amount  of  the  judgment, 
and  the  suit  may  be  brought  in  ossiimjMt^,  notwithstanding  that  the  writing  giving  authority 
to  sue  is  under  eeol. 

This  was  an  action  of  (Uiumpnty  tried  at  the  Tioga  circuit  in  September, 
1838,  before  the  Hon.  Robert  Monell,  one  of  the  circuit  judges. 

Thomcu  executed  an  instrument  in  writing  under  his  hand  and  seoZ,  where- 
by, after  reciting  that  one  Jame?  Lownsbury  had,  as  was  alleged  and  believ- 
ed, debauched  and  gotten  with  child  Polly  Ferry,  the  daughter  of  the  wife 
of  Stanton  f  whilst  she  resided  at  the  house  of  ThomoB;  and  also  reciting 
that  Polly  had  since  returned  home  to  the  house  of  Stanton,  where  she  was 
likely  to  occasion  him  expense  and  trouble,  Thomas  authorixed  Stanton  to 
prosecute  Lownsbury  in  such  form  of  action  as  he  should  see  fit,  in  the  name 
of  him,  ThomaB,  or  otherwise,  as  might  be  deemed  advisable :  Stanton  keep- 
ing Thomas  harmless  from  all  damages,  costs  and  charges  by  means  of  such 
suit  or  suits.  By  virtue  of  this  instrument,  a  suit  was  commenced  and  pros- 
ecuted by  Stanton,  in  the  name  of  Thomas  against  Lownsbury,  for  the  se- 
duction of  Polly  Ferry,  and  a  judgment  recovered  for  $800  damages ;  and 
after  the  recovery,  Thomas  acknowledged  of  record  satisfaction  of  the  dam- 
ages so  recovered.  The  plaintiff  thereupon  commenced  an  action  cf  assnmjh 
sit  against  the  defendant  to  recover  of  him  the  money  thus  acknowledged  by 
him  to  have  been  received.  The  declaration  contained  several  special 
counts,  and  also  the  money  eotmts.    The  defendant  pleaded  the  general 
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puUio  we.  Tke  former  tots  upon  eommttmties  and  may  be  exerted  in  fii- 
▼or  of  any  objeei  which  the  k^lature  shall  deem  for  the  pubKc  benefit.  A 
iastto.  On  the  trial  of  the  canae,  the  above  facts  appeared,  and  the  judge 
nammUd  the  plaintiff  on  the  following  grounds  :  1 .  That  the  cause  of  ac* 
tion  against  Lownsburj  being  in  tort^  was  not  tibe  subject  of  assign- 
ment ;  2.  That  the  instrument  ^executed  by  the  defendant  did  not  [  *71  ] 
amount  to  an  asdgnment ;  and  8.  That  it  was  void  for  champerty. 
The  plaintiff  moTOS  for  a  new  trial. 

If.  T.  Btjfnold^y  for  the  plaintiff. 

8.  SUvenij  for  the  defendant. 

# 
Bff  the  Covrty  Nblsok ,  Ch.  J.    The  only  doubt  I  have  entertuned  in 

the  consideration  of  this  case  is,  whether  the  suit  should  not  have  been  found- 
ed upon  the  implied  covenant  growing  out  of  the  power  of  attorney.  I  agree 
to  the  opinion  expressed  by  my  brother  Cowen,  when  this  instrument  was 
before  him  heretofore,  19  Wendell^  73,  that  upon  fair  construction  it  is  a 
power  coupled  with  an  interest,  and  carries  by  implication  the  beneficial 
right  of  tiie  cause  of  action,  and  was  so  intended  by  the  parties.  The  rea- 
sons assigned  for  this  view  in  the  opinion  referred  to  are  full  and  entirely 
satbfactory.  But  after  the  fullest  examination  and  reflection  I  have  been 
able  to  bestow  upon  it,  I  have  come  to  the  conclusion  that  a$9ump$it  will  lie, 
and  perhaps  that  action  only. 

It  is  a  familiar  law,  at  this  day,  that  the  rights  of  the  assignee  of  a  chose 
in  action  will  be  recognized  in  a  court  of  law,  and  protected  ;  he  stands  in 
the  place  of  the  assignor  for  all  purposes  except  the  form  of  the  remedy  ; 
and  if  money  be  paid  the  latter,  it  is  received  to  the  use  of  the  former,  for 
which  an  action  for  money  had  and  received  will  lie  ;  and  ordinarily,  if  the 
money  is  paid  after  notice,  it  will  be  in  fraud  of  the  assignee,  and  ineffectual 
to  discharge  the  debtor.  There  are  interests,  however,  so  exclusively  per- 
sonal and  contingent,  as  to  be  incapable  of  transfer  by  any  mode  of  assur- 
ance, and  this  was  deemed  to  fsJl  within  that  class  of  cases  in  the  decision 
already  referred  to,  and  therefore  not  protected  by  notice.  But  though  the 
assignmant  in  these  cases  is  held  to  be  inefiectual  to  transfer  any  interest  in 
the  subject  matter,  the  object  of  the  parties,  if  lawful,  will  be  attained  in 
another  way  ;  it  will  operate  as  a  covenant  or  contract  between 
tiliem,  and  the  duty  enforced  by  ^reason  of  that  obligation.  This  [  *72  ] 
{Nrinciple  has  been  repeatedly  asserted  and  acted  upon,  19  Wendett^ 
73  ;  most  of -the  antiiorities  are  referred  to  there,  and  I  need  not  go  over 
them.  See  aUo  Vmerj  tit.  Amgn.  B.  arul  tit.  Covenant^  C.  pi.  20.  2 
Black.  B.  820. 

I  have  said  the  serious  doubt  m  the  case  is,  whether  the  action  should  not 
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have  been  founded  upon  the  implied  covenant,  inasmuch  as  the  instrument  is 
under  seal  out  Of  which  the  rights  of  the  plaintiff  have  accrued.  Such  was  the 
remedy  in  the  cases  above  cited — the  word  (u$ign  being  construed  to  imply 
a  covenant  to  perform  the  thing  contracted  for,  or  respond  in  damages.  If 
that  term  had  been  used  in  this  instrument,  I  should  perhaps  have  felt  bound 
by  the  authorities  ;  that  remedy  being  complete,  and  of  a  higher  nature, 
might  have  presented  a  serious  objection  to  the  action  of  assumpsit.  I  am 
not,  however,  prepared  to  admit  that  even  then,  where  the  demand  is  for 
money  withheld,  that  assumpsit  might  not  lie.  But  it  is  not  important  to 
pursue  the  distinction.  Here  the  term  is  not  to  be  found,  nor  any  other, 
from  which  covenant  can  be  implied  upon  any  authority  that  has  come  under 
my  notice. 

Is  the  plidntiff  then  without  remedy  ?  I  think  not.  The  money  belongs 
to  the  aisignee  in  equity  and  conscience,  and  is  wrongfully  withheld.  The 
action  of  covenant  given  in  the  cases  referred  to  proves  this.  The  omission 
of  technical  phraseology  does  not  affect  the  nature  of  the  contract :  any 
language  evincing  the  object  and  intent  of  the  parties  is  all  that  is  essential. 
The  right  to  the  money  is  still  as  perfect  as  if  covenant  could  have  been 
sustained  had  the  instrument  been  without  seal.  No  question  on  this  pomt 
could  have  been  raised.  Assumpsit  would  have  been  the  only  appropriate 
remedy.  The  case,  I  think,  should  now  be  regarded  in  that  light.  The 
omission  of  technical  language  affects  the  remedy,  not  the  right  to  the  mon- 
ey. It  belongs  to  the  plaintiff ;  has  been  received  in  fraud  of  his  rights, 
and  is  held  agunst  duty  and  conscience.  The  proposition  is  a  general  one, 
that  where  the  defendant  receives  money  belonging  to  the  plaintiff,  or  where 
in  equity  and  conscience  he  should  not  withhold  it  from  him,  as- 
[  *73  ]  sumpsit  will  *lie  as  for  money  had  and  received  to  the  plaintiff's 
use ;  the  law  implies  a  contract  in  favor  of  the  party  entitled  to  it. 
2  Saund.  PI.  and  Ev.  670,  and  cases. 

The  principle  contained  in  Burnett  v.  Lynch^  6  Bam.  ^  Cress.  589,  is 
somewhat  applicable  here.  There  a  lessee  assigned  by  deed  poll  to  the  de- 
fendant his  lease,  subject  to  the  payment  of  rent,  and  performance  of  coven- 
ants. He  had  been  sued  by  the  lessor  for  neglect  of  repairs  while  the  as- 
signee was  in  possession  and  mulcted  in  damages.  This  action  was  brought 
for  that  neglect  of  duty  and  to  indemnify  himself  against  that  recovery. 
The  action  was  case,  but  all  the  judges  held  that  assumpsit  would  have 
been  appropriate.  Covenant  would  not  lie  because  the  assignee  had  not 
signed.  They  grounded  the  right  of  action  upon  the  duty  of  the  defendant 
to  make  the  necessary  repairs,  arising  from  the  implied  contract  in  the  as- 
signment, for  the  breach  of  which  duty  the  plaintiff  had  been  damnified  : 
taking  the  assignment  subject  to  the  covenants  in  the  lease,  implied  a  duty 
on  his  part  to  perform  them.    The  duty  is  equaUy  clear  in  this  case  to  pay 
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over  the  fruits  of  the  recovery  to  the  plaintiff.  Such  is  the  effect  of  the 
contract,  and  which  is  lawful  and  bindmg  within  the  cases  and  principles 
already  referred  to.  I  am  of  opinion,  therefore,  the  action  may  be  sustained 
upon  the  common  counts  for  money  had  and  received. 

I  have  not  deemed  it  important  to  consider  the  point  of  maintenance  and 
champerty  which  was  urged,  because  the  authorities  upon  which  the  right  to 
recover  is  believed  to  be  sustained  shew  that  the  assignment  is  lawful,  and 
operative  by  way  of  contract,  though  not  as  passing  any  interest  in  the  tech- 
nical sense  of  the  term.     The  right  rests  wholly  in  contract. 

New  trial  granted,  costs  to  abide  event. 


TThb  Saratoga  &  Schenbctadt  Rail  Road  Gohpant  v$.  Row    [  *74  ] 

and  Tkbdway. 

Where  a  contract  is  made  for  work  to  he  done  at  a  stipulated  price,  and  it  is  disoorered  before 
the  work  is  commenced,  that  a  murtpreteniaiion  has  been  made  in  respect  to  its  ralae,  the 
partj  engaging  to  do  the  wotk  maj  repudiate  the  contract ;  if  he  does  not  do  so,  but  goes 
on  and  perfonns  it,  he  can  demand  no  more  than  the  contract  price. 

This  was  an  action  of  replevin  for  a  quantity  of  coke,  tried  at  the  Schen- 
ectady circuit,  in  March,  1838,  before  the  Hon.  John  P.  Cushmak,  one  of 
the  circuit  judges. 

The  plaintifis,  by  their  agent  John  Cosdganj  purchased  50  chaldrons  of 
coke  in  the  city  of  New-Tork,  and  at  that  place  made  a  written  contract  on 
the  80th  June,  1836,  by  which  TeaU  ^  Co.  agreed  to  transport  and  deliver 
the  coke  at  the  rate  of  $1,50  per  chaldron,  which  price  was  to  include  the  ex- 
pense of  transferring  the  coke  from  the  cellar  of  the  store,  125  Wash- 
ington-street, N.  Y.  to  the  boat,  and  unlading  the  same  at  Schenectady. 
A  boat  load  of  the  coke,  amounting  to  about  35  to  40  chaldrons,  arrived  at 
Schenectady  on  the  twelfth  day  after  the  date  of  the  contract.  The  defend- 
ant, Raw^  was  the  captain  of  the  boat,  and  refused  to  deliver  the  coke  to 
the  plamtifi,  except  upon  the  payment  of  charges  amounting  to  a  consider- 
able sum  beyond  the  contract  price.  The  plaintifib  offered  to  pay,  at  the 
contract  price,  and  demanded  the  property.  Row  stored  the  coke  with  the 
defendant,  Tredway^  after  he  had  been  fully  informed  of  the  contract,  and 
of  the  tender  and  demand.    The  plaintifb  thereupon  replevied  the  property. 

The  defence  set  up  by  Teall  ^  Co.  for  the  defendants,  was,  that  the  cel- 
lar of  125  Washington  street  was  further  from  the  water  than  Coetigan  had 
represented  at  the  time  the  contract  was  made,  in  consequence  of  which  the 
whole  of  the  coke  was  not  slupped — the  boat  being  obliged  to  leave  before 
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all  coald  be  got  on  board.  BilcIj  who  was  the  clerk  of  TedU  ^  Co. 
[  *75  ]     and  made  the  contract  on  their  behalf,  was  *the  witness  to  make 

out  this  part  of  the  case.  He  said  he  was  on  the  other  side  of  the 
city,  half  a  mile  from  the  coke,  when  the  contract  was  made — ^that  Costigan 
asked  him  to  go  and  see  where  the  coke  was — how  near  the  water,  before  he 
contracted,  but  he  did  not  go.     Costigan  denied  all  misrepresentation. 

The  defendants  insisted  that  Costigan  had  misrepresented  the  true  loca- 
tion of  the  coke,  and  that  this  had  prevented  a  full  performance  of  the  con- 
tract on  the  part  of  Teall  &  Co.  The  judge  left  the  matter  to  the  jury  as 
a  question  of  fraud,  and  they  found  a  verdict  for  the  defendants.  The 
plaintiffs  now  move  for  a  new  trial. 

A.  C,  Paige^  for  plainti&. 

M.  T.  Reynolds^  for  defendants. 

By  tht  Courts  Bronson,  J.  How  the  jury  could  have  found  upon  the 
evidence  that  there  was  any  fraud  on  the  part  of  the  agents  of  the  plaindffii, 
I  am  at  a  loss  to  discover.  But  it  is  unnecessary  to  consider  whether  the 
verdict  is  against  the  weight  of  evidence,  for  I  am  of  opinion  that  the  case 
was  not  properly  submitted  to  the  jury. 

The  defendants  refused  to  deliver  the  coke  on  being  paid  the  contract 
price  for  transportation,  on  the  ground  that  the  cellar  in  which  the  coke  lay 
in  New-Tork,  was  a  few  feet  further  from  the  water  than  the  clerk  of  TtdU 
^  Co,  thought  it  was  at  the  time  the  contract  was  made.  Not  only  the 
street  and  the  number  were  mentioned  in  the  contract,  but  the  clerk  was  in- 
vited to  go  and  look  for  himself  before  the  bargain  was  concluded.  But 
waiving  this  consideration,  and  assuming  that  he  was  intentionally  misled  by 
the  representations  of  Costiganj  though  there  is  no  evidence  of  that  fact, 
yet,  after  the  bargain  was  concluded,  and  after  Teall  ^  Co.  saw  where  the 
coke  lay,  they  elected  to  go  on  with  the  contract ;  and  having  done  so,  they 
are  bound  by  it  in  relation  to  the  rate  of  compensation.  See  Lloyd  v.  Brew- 
tttr^  4  Paige,  537.  If  the  alleged  misrepresentation  had  related  to  some 
other  matter,  and  the  truth  had  not  been  discovered  until  after  the 
[  *76  ]  performance  of  the  contract  had  been  ^commenced,  a  different 
question  would  have  been  presented.  But  when  a  party  has  dis- 
covered what  he  deems  a  fraud  before  he  has  entered  upon  the  performance, 
he  must  then  decide  whether  he  will  stop  short,  or  go  on  with  the  contract. 
He  cannot  say  this  is  a  good  contract  for  the  purpose  of  authorizing  me  to 
do  the  work,  but  it  docs  not  bind  me  in  relation  to  the  rate  of  compensation. 
By  going  on,  Teall  ^  Co.  aflSrmed  the  contract,  and  they  and  their  agents 
are  bound  by  it.  No  case  was  mentioned,  and  none,  I  think,  can  be  found, 
which  sanctions  a  different  doctrine.     If  Teall  ^  Co.  acted  under  the  con- 
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tracty  that  most  then  govern  throughout ;  if  they  rejected  the  contract,  they 
then  had  the  plaintiffs'   goods  without  authority,  and  were  entitled  to  no 
compensation  for  their  voluntary  services. 
It  is  uimecessary  to  notice  the  other  objections. 

New  trial  granted. 


•»^ »- 


ZULE  V8.   ZULE. 

Where  a  lessor  puts  an  end  to  a  term  intermediate  the  dajs  specified  in  the  lease  for  the  paj* 
ment  of  rent,  he  is  not  entitled  to  claim  an  apportionment  of  rent  and  recover  the  portion  ac- 
cmed  since  the  last  ren^da7,  unless  there  be  a  proyision  in  the  lease  allowing  a  demand  pro 
rata. 

Where  a  lessor  by  deed  demises  a  farm  with  the  farming  utensUs  and  stock  upon  it  for  a  sped* 
fied  term,  reserving  a  right  to  sell  the  farm  before  the  expiration  of  the  tenUi  and  he  exercises 
the  right,  it  is  questionable  whether  he  can  demand  a  return  of  the  utensils  and  stock  pre- 
yious  to  the  expiration  of  the  term  mentioned  in  the  lease  ;  but  if  he  may  demand  such  re- 
turn, he  cannot  bring  an  action  upon  an  implied  covenant  to  do  so,  but  must  resort  to  the  ac- 
tion of  trover  or  replevin. 

Apportionment  of  rent.  The  plaintiff  declared  in  covenant  for  that  on 
the  1st  February,  1838,  an  indenture  of  lease  was  executed  by  him  and 
the  defendant,  whereby  he  demised  to  the  defendant  a  certain  farm  together 
with  the  use  of  all  the  farming  utensils  and  stock,  (as  aforesaid  appraised  by 
-the  appraisers  in  1832)  for  the  term  oi  five  year%^  from  1st  April,  1838, 
subject  to  an  annual  rent  of  $100,  to  be  paid  semi-annually.  It 
was  further  alleged  •in  the  declaration  that  the  plaintiff  reserved  [  •TT  ] 
the  right  to  sell  the  whole  or  any  part  of  the  described  premises  at 
any  time  previous  to  the  expiration  of  the  lease  on  certain  conditions  ;  that 
the  defendant  entered  and  remained  in  possession  up  to  the  time  of  the  sale 
of  the  i^remises  by  the  plaintiff,  in  the  month  of  June  or  July,  1839  ;  that 
$100  rent  became  due  on  the  1st  April,  1839,  and  still  remains  due  ;  and 
also  that  on  7th  July,  1839,  there  was  due  on  the  lease  the  rent  which  ac- 
crued from  1st  April,  1839,  up  to  that  time,  according  to  the  proportion  that 
the  time  aforesaid  bore  to  one  year,  being  about  twerUy-seven  dollars^  which 
also  remained  unpaid.  It  was  then  averred,  that  by  reason  of  the  sale  of 
the  farm  on  the  7th  July,  the  lease  terminated  on  that  day,  and  that  the  de« 
fendant  became  liable  to  pay  the  value  of  the  farming  lUensils  and  stocky 
appraised  at  $160,  in  consequence  of  his  refusal  to  return  the  same  upon 
demand.  The  breach  alleged  is  the  non-payment  of  the  rent,  and  the  omis- 
sion to  return  the  farming  utensils  and  stock.  There  is  no  allegation  in  the 
declaration  that  the  defendant  covenanted  to  return  the  farming  utensils  and 
stock.  '  The  cause  was  heard  by  rsferetey  who  made  a  report  in  favor  of  the 
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plaintiff.  The  declaration  -vras  entitled  generally  of  July  term,  1889,  and 
demanded  rent  up  to  the  seventh  day  of  ^July,  which  was  subsequent  to  the 
first  day  of  the  July  term.  It  however  appeared  by  an  affidiwit  annexed 
to  the  papers  presented  to  the  court  by  the  defendant's  attorney,  that  the 
suit  was  in  fact  commenced  in  August^  1839.  The  defendant  moved  in  ar- 
rest of  judgment. 

2).  Cady^  for  the  defendants. 

M.  T.  Reynolds^  for  the  plaintiff. 

By  the  Courts  Cowen,  J.  The  suit  appears  by  the  memorandum,  to  have 
been  commenced  in  July  term,  1839,  and  the  declaration  claims  rent  to  the 
seventh  day  of  that  month.     The  memorandum  being  general  of  that  term 

relates  to  the  first  day,  which  preceded  the  seventh.  This  would 
[  *78  ]     be  a  *fatal  objection  in  arrest  on  a  general  report,  were  it  not  for  its 

appearing  from  Mr.  Frothingham's  affidavit  that  the  suit  was  in 
truth  commenced  late  as  August,  1839.  We  might  be  warranted,  therefore, 
in  allowing  the  memorandum  to  be  amended,  and  made  special,  so  as  to  state 
the  true  time.  That,  we  ought  to  allow  accordmg  to  Thomas  v.  Ltanard^  11 
Wendell,  63 ;  and  Soper  v.  Soper,  5  id.  112.  Ttbbetts  v.  Dowd^  23  id.  879. 
But  can  the  rent  be  apportioned  7  Thei^e  is  no  covenant  providing  for  ap- 
portionment ;  and  the  current  half  year's  rent  did  not  fall  due,  by  the  terms  of 
the  lease,  till  the  1st  of  October.  Intermediate  the  beginning  of  the  year  and 
that  time,  the  plaintiff  put  an  end  to  the  term.  Suppose  the  provision  had  been 
that  he  might  enter  when  he  pleased ;  could  he  have  selected  his  own  time 
and  thus  worked  an  apportionment  of  the  rent  ?  Even  where  the  tenancy 
was  detemuned  by  the  act  of  God,  as  where  the  lessor  was  tenant  for  life 
and  died  intermediate  the  rent  days,  the  rent  could  not  be  apportioned. 
Hence  the  (statutes,  11  Qto.  2,  eh.  19 :  and  1  R.  S.  of  1813,  443,  §  27 ; 
and  1  R.  S.  788,  2i.  ed.  §  22.  Vide  Viner's  Air.  Rent  (S.  a),  pi.  1, 
2,  3 ;  2  Hq.  Case.  Abr.  704,  5.  Rent  (^).  The  objection  is  stronger 
against  the  lessor,  where  he  puts  an  end  to  the  lease  by  his  own  act  without 
necessity.  It  is  enough  to  say  however,  that  there  is  no  special  provision 
either  in  the  lease  or  by  statute,  and  without  one  or  the  other,  rent  can  never 
be  apportioned  in  respect  to  time.  Viner's  Abr.  Rentj  (E.  ci),  pi.  1,  2. 
Co.  LiU.  155,  a.  Wentworth  v.  Abrahaniy  Rett.  53  ;  IM.  R.  61,  8.  C, 
is  in  point.  There  the  declaration  was  on  a  promise  to  pay  80«.  rent  yearly 
so  long  as  the  tenant  should  enjoy.  The  declaration  shewed  an  enjoyment 
for  one  yeat  and  an  half;  and  claimed  45«. ;  for  which  the  plaintiff  had  a 
verdict.  But  the  judgment  was  arrested.  Richardson,  J.  said  the  promise 
is  not  secundum  ratum  ;  for  then  he  might  divide  the  rent.  He  added,  if  a 
lease  be  made  for  two  years  or  at  will,  paying  annualiy  i^t  MichaehnaA  80«., 
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and  Uie  lease  is  detenmned  after  half  of  the  year,  aldiough  hj  the  lessee  him- 
self,  no  rent  is  due.  It  b  the  same  of  all  debts.  Thus  where  the 
^defendant's  testator  retabed  the  plaintiff  in  service  for  one  year  at  [  *79  ] 
a  salary  of  £100,  but  died  at  the  end  of  three  quarters  of  a 
year;  the  plmtiff  declaring  and  having  recovered  for  £75,  the  judgment 
vras  reversed.  Countess  of  Plymouth  v.  Throgmorton^  1  ScHk.  65.  All 
the  books  I  have  cited  repeat  and  adopt  the  maxim  annua  nee  debitum  judex 
non  seperai.  To  this  there  are  many  cases ;  but  it  is  enough  to  refer  to 
Clunks  ease  10  .Sep.  127  .where  the  queston  is  treated  by  Cokej  and  is  of  course 
exhausted.  It  is  not  necesary  to  deny  that,  under  the  modem  notions  of 
the  rescission  of  contracts,  and  implied  assumpsit  for  use  and  occupation,  work 
&c.  actions  might  now  be  brought  in  the  cases  cited ;  nor  that  they  might 
when  Coke,  Hetley  and  Littleton  were  engaged  in  reporting.  But  an  implied 
assumpsit  is  general,  and  supposes  the  special  contract  out  of  the  way  under 
circumstances  which  ndse  an  equitable  demand.  If  you  declare  specially,  as 
you  generally  must  in  covenant  or  debt  on  a  specialty,  the  claim  is  still  indi-  * 
visible  as  to  time.  The  general  maxim  is  well  illustrated  by  two  more  cases 
which  I  will  mention,  though  they  do  not  respect  time.  A  man  covenanted  to 
allow  his  clerk  so  much  for  every  qmre  of  paper  which  he  should  copy  out. 
The  breach  assigned  was,  that  he  copied  out  a  bill  which  extended  over  five 
quires  and  a  half,  claiming  for  the  whole  and  alleging  that  the  defendant  had 
not  paid.  The  plaintiff  recovering  a  verdict  for  the  whole,  judgment  was 
arrested  because  there  was  no  mention  in  the  contract  of  allowing  for  the 
half.  Jfeedler  v.  Quest,  Sty.  12;  Viner^s  Abr.  Apportionment,  {A')jpL 
28,  S>  C.  differently  stated,  but  8.  P.  resolved.  At  pi.  26,  of  the  same 
letter,  Mr.  Yiner  mentions  a  promise  to  pay  £2  a  ton  for  iron ;  and  a  declar 
ration  for  one  ton  and  a  half,  with  a  verdict  for  the  plaintiff.  This  he  says 
is  cited  in  Sid.  22b, pi.  19,  as  adjudged  to  be  ill ;  but  he  adds  in  the  margin 
that  the  same  case  is  reported  in  Yelv.  184,  Bettisworth  v.  Campion.  Sut 
there  the  agreement  was  laid  to  pay  secundum  ratum  of  40s.  per  ton,  and 
therefore  the  declaration  being  so,  it  was  adjudged  for  the  plaintiff  that  the 
defendant  ought  to  pay  for  odd  pounds,  &c.  over  and  above  the 
ton.  No  one  would  doubt  at  this  *day  that  on  a  general  indebita-  [  *80  ] 
tos  assumpsit  for  all  the  work  or  all  the  iron  mentioned  in  the  two 
last' cases,  the  plaintiff  might  recover,  though  no  pro  rata  were  mentioned ; 
but  that  would  be  on  the  new  and  implied  contract  resulting  from  the  per- 
formance on  one  nde  and  acceptance  on  the  other.  Mr.  Yiner  complains 
that  he  suffered  injostice  at  the  hands  of  a  jury  under  this  loose  modem 
notion,  in  an  action  against  him  by  a  servant,  who  contracted  for  a  year, 
but  left  him  before  the  time  ran  out.  Sir  John  Strange  argued  against  him 
at  lusi  prius,  and  called  upon  him  to  publish  the  case  in  his  abridgement, 
wluch  was  then  in  the  press.     He  wrote  to  Sir  John  for  a  report  of  the 
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fiict  of  the  case,  but  faHed  to  obtain  it,  he  thought,  because  the  advocate,  on 
searching,  became  diffident  of  being  able  to  support  it  on  authority.  Seo  the 
letter  and  history  of  this  matter,  Ftner's  Ahr.  Apportionmentj  (A),  pi.  28. 
Of  course  that  case  is  not  law,  because  the  servant  was  in  fault ;  otherwise 
bad  the  fault  been  with  Mr.  Yiner.  And  yet  even  in  such  case  the  servant 
could  not  have  recovered  a  portion  on  the  special  contract.  He  must  have 
waited  his  time,  and  gone  for  his  damages  on  the  whole  covenant,  alleging 
a  tender  and  offer  to  perform.  In  such  case  the  damages  might  have  been 
apportioned  in  amount  for  the  idle  time.  In  the  case  at  bar,  there  is  no 
fiGiult  alleged  as  lying  on  the  side  of  the  defendant,  nor  could  there  be  any. 
The  nature  of  the  act  which  put  an  end  to  the  term  during  the  current  half 
year  shews  that  it  lay  with  the  plaintiff  himself ;  and  there  being  no  pro  rata 
clause,  the  ancient  cases  apply  in  all  the  force  of  authority,  and  with  more 
reason  than  can  be  found  for  some  of  them.  The  rule  was  held  to  be  the 
same  both  at  law  and  in  equity,  on  a  bill  to  apportion  rent,  in  Jtnner  v.  Mor^ 
*  gan^  1  P.  Wm%.  892 ;  though  there  was  a  case  to  the  contrary,  Medy  and 
Wdiber^  a  note  of  which  is  ^ven  in  2  Eq.  Com.  Abr,  704,  JBent,  (J.),  thus  : 
A  parson  leased  his  tithes  at  a  rent  payable  yearly,  and  died  within  the  year, 
by  which  his  estate  was  gone ;  and  the  court  of  exchequer,  acting  on  the 
equity  side,  apportioned  the  rent.  Another  like  case  in  the  exchequer  is 
there  mentioned  looking  strongly  the  same  way.    But  these  very  cases  con- 

ceded  the  *rule  at  law  to  be  otherwise  ;  going  into  equity  for  that 
[  *81  ]     sole  reason.    The  statute  of  Greo.  11,  before  cited,  ^ves  an  action 

for  apportionment,  under  such  and  the  like  circumstances. 
But  however  it  may  be  as  to  the  rent,  the  plaintiff  has  also  assigned  what 
he  calls  a  breach  of  covenant  in  the  same  count, /or  not  restoring  the  person- 
al property.  Now  it  is  quite  questionable,  to  say  the  least,  whether  the 
sale  of  the  land  put  an  end  to  the  term  in  the  utensils  and  stodk.  But  inde* 
pendently  of  that  difficulty,  which  seems  to  be  insurmountable,  the  declara* 
tion  sets  out  no  covenant,  nor  will  the  law  imply  one  from  the  lease  which  is 
recited.  The  remedy  of  the  bailor,  (for  the  lessor  is  no  more  than  a  biulor,) 
is  to  demand  the  restoration ;  and  if  that  be  refused,  bring  trover,  detinue, 
or  replevin  under  tho  late  statute,  as  he  would  bring  ejectment  where  the 
tenant  holds  over  after  a  demise  of  land  has  expired.  The  act  of  holdmg 
over  is,  in  either  case,  a  wrong,  and  can  be  redressed  by  an  action  ex  delicto 
only.  It  is  not  necessary  to  say,  whether,  on  a  bailment  by  simple  contract, 
for  a  certidn  time,  the  law  may  not  imply  a  promise  to  re-deliver  after  the 
term  ended.  The  bailment  in  question  is  by  specialty ;  in  respect  to  which 
Buller  lays  down  the  rule  thus :  ^^  If  a  man  make  a  lease  of  goods  by  inden- 
ture, which  are  evicted  witiiin  the  term,  yet  the  lessee  shall  not  have  cove- 
nant ;  for  the  law  does  not  create  any  covenant  upon  such  personal  things^ 
vide  1  BoU.  Abr.  519,  Covenant  (^.)  S.  P«;  and  therefore  in  the  case  of 
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a  lease  of  a  house  with  goodSy  it  is  usual  to  make  a  schedule  of  them,  and 
hare  a  covenant  from  the  lessen  to  reHletiver  them  at  the  end  of  the  term ; 
for  otherwise,  the  lessor  can  only  have  trover  or  detinue."  BulL  N.  P. 
157,  Lond,  ed.  1788.  Bedford  v.  Sallj  Ow.  104,  86  :EUz.j  seems  contra, 
and  is  so  put  by  Boll,  %U  mpra  nom,  Bedford  and  J9uU,  87  JSIiz.  But  I 
quote  a  fifth  edition  by  BuUer  himself ;  and  his  distinction  is  taken  in  seve* 
ral  of  the  more  modem  books  which  treat  of  covenant ;  I  presume  in  all. 
Piatt  on  CovenanUy  49.  Bac,  Abr.  Covenant  (B.)  The  concurrence  of 
Boll  and  BuUer,  however,  is  suflScient  to  overcome  the  loose  and 
obscure  report  of  Owen.  Thus,  *the  plaintiff  will  be  seen  to  claim  [  *82  ] 
by  his  declaration  two  several  things  beyond  what  his  contract  can 
possibly  carry :  first,  a  portion  of  rent  unapportionable ;  and  secondly,  dam* 
ages  for  breach  of  a  supposed  covenant  which'  has  no  existence.  On  both 
of  these  the  report  gives  him  something ;  for  the  averments  claiming  them 
are  substantial  and  material.  It  would  be  otherwise,  I  think,  if  they  were 
merely  formal,  as  in  Arnold  v.  Arnold^  3  Bing.  New  Cae.  81,  and  TebhetU 
V.  Dowdy  before  cited. 

The  judgment  must,  therefore,  be  arrested. 


Whitney  k  Schtjtlbb  ve.  Oroot. 

A  guarrantjf  addressed  to  a  mercantile  firm  in  these  words :  '*  We  consider  Mr.  J.  Y.  E.  good 
for  aU  he  may  want  of  yon,  and  we  will  indemnify  the  same,"  is  a  valid  instrument  binding 
npon  the  guarantors,  who  are  not  entitled  to  noiict  of  the  acceptance  of  the  guaranty  of  the 
tale  and  ddwery  of  goods  under  it  to  the  principal. 

Such  a  guaranty,  however,  is  not  a  continuing  guaranty  ;  the  party  making  it  is  liable  for  th6 
amount  only  of  such  goods  as  were  obtained  on  its  first  presentation,  and  not  for  those  subse- 
quently obtained,  and  the  first  payments  made  by  the  principal  must  be  applied  towards  sat- 
isfaction of  the  charge  for  which  the  surety  is  responsible. 

This  was  an  action  of  assumpsit  on  a  guarranty^  dated  8th  November, 
1836,  in  these  words :  *^  Messrs.  Whitney  ft  Schuyler,  Gentlemen :  We 
consider  Mr.  James  L.  Van  Eps  good  for  all  he  may  want  of  you,  (and  we 
will  sell  him  all  he  reasonably  ask  of  us  on  credit,)  and  we  will  [indemnify 
the  same.''  Signed,  '^  Sanders  &  Groot."  The  defendant  was  a  member 
of  the  firm  of  Sanders  ^  Grootj  the  plaintifis  were  wholesale  grocery  deal- 
ers in  the  city  of  Albany,  and  Van  Eps  was  a  grocer  in  the  city  Schenecta- 
dy. On  the  day  of  the  date  of  the  guaranty.  Van  Eps  purchased  goods  of 
the  plaintiflb,  upon  the  strength  of  the  guaranty  to  the  amount  of  $197,12 ; 
m  few  days  &erea{ler  he  made  another  purchase  to  the  amount  of  $28,59, 
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in  January  to  the  amount  of  about  ||12il,  and  in  March  and  April  two  far- 
ther purchases  were  made  amounting  in  the  whole  to  $388,19 ;  all 
[  *88  ]  *the  sales  being  at  a  credit  of  four  months.  In  January,  1837, 
Van  Eps  paid  the  plaintifi  $50,  and  a  like  sum  in  March.  In 
August,  1837,  the  plaintiflb  commenced  a  suit  against  Van  Eps,  recovered 
a  judgment  for  the  goods  sold  to  him,  and  issued  an  execution  which  was  re- 
turned ntiila  bona.  The  plaintiffs  then  commenced  this  suit,  and  in  the  fir$t 
count  of  their  declaration  alleged  that  in  consideration  that  they  would  sell 
and  deliver  to  Van  Eps  on  credit,  all  such  goods  as  he  should  want  and 
have  oacasion  for  and  require  of  them  in  their  business  as  merchant  grocers, 
the  defendant  undertook  and  promised  the  plaintifi  to  indemnify  them  for 
whatever  goods  they  should  sell  and  deliver  to  Van  Eps.  They  tiien  aver 
that  they  accordingly  sold  and  delivered  goods  to  Van  Eps  to  a  large  value, 
to  wit,  &c.  on  credit,  and  that  though  the  time  of  payment  had  elapsed,  he 
bad  neglected  to  pay  them,  of  which  the  defendant  had  notice ;  and  conr 
elude  by  alleging  that  the  defendant  had  not  indemnified  them,  and  that  the 
debt  contracted  by  Van  Eps  remains  due  and  unpud.  There  were  &ree 
other  special  counts,  and  also  the  common  money  counts.  The  defendant 
pleaded  the  general  issue .  The  cause  was  heard  by  a  referee^  and  on  the  above 
iS^sts  being  shown,  the  plaintiffs  rested.  The  counsel  for  the  defendants  there- 
upon insisted :  1.  That  the  instrument  produced  was  not  a  valid  guaranty  with- 
in either  of  the  counts  of  the  declaratfon ;  2.  That  the  plaintiflb  were  not  enti- 
tled to  recover,  because  notice  of  the  acceptance  of  the  guaranty  and  of  the  sale 
of  the  goods  had  not  been  ^ven  to  the  defendant ;  3.  That  the  instrument  sign- 
ed by  the  defendant,  if  a  guaranty,  was  not  a  eontinning  guaranty  ;  that  the 
defendant,  if  responsible  under  it,  was  responsible  only  for  the  first  parcel  of 
goods  purchased  by  Van  Eps,  and  the  payments  made  by  him  to  the  plain- 
tiflEs  should  be  applied  towards  payment  of  that  parcel  The  referee  report- 
ed in  favor  of  the  plaintiflb  for  the  sum  of  $321,79.  The  defendant  moved 
to  set  aside  the  report. 

JIf.  T,  ReynoldSj  for  the  defendant. 

S.  Stevens^  for  the  plaintiffs. 

[  *84  ]  *Bff  the  Court,  Nelson,  Gh.  J.  1.  The  instrument  is  certamly 
imperfect  and  obscure  ;  and  it  is  surprising  business  men  should 
have  parted  with  their  goods  upon  the  strength  of  it,  before  explanation.  I 
am  inclined,  however,  to  think  we  are  bound  to  understand  the  effect  of  it 
to  be  as  an  indemnity  to  the  pluntiffii  for  the  goods  they  should  deliver  to 
Van  Eps.  The  intervening  terms  as  to  credit  to  be  extended  by  Sanders 
&  Groot  ought  to  be  read  as  included  in  a  parenthesis  ;  upon  any  other 


OF  THE  STATE  OF  NEW-YORK.  84 

New-York,  ICay,  1840.— Wbitnej  r.  Oroot 

view  the  instarttinent  is  unmeaning.    It  was  therefore  admissible  under  the 
first  count,  and  perhaps  under  others. 

2.  The  instrument  did  not  contemplate  any  notice  of  acceptance,  or  of 
the  sales  to  the  defendant  made  in  pursuance  of  it ;  it  was  not  a  proposition 
to  become  surety  for  Van  Epe,  but  an  absolute  undertaking  to  pay  for  the 
goods  if  he  did  not,  and  obviously  contemplated  a  sal^  and  delivery  on  pre- 
sentation. Unless  there  is  something  in  the  nature  of  the  contract  or  terms 
of  the  writmg  creating  or  implying  the  necessity  of  acceptance  or  notice  as 
a  condition  of  liability,  neither  are  deemed  requisite.  2  HalV%  R.  197, 12 
Ma%9.  JR.  156,  and  such  is  believed  to  be  the  rule  of  the  English  courts. 
The  party  entering  into  an  absolute  engagement  for  the  responsibility  of  his 
firiend  should  see  to  the  performance  of  it ;  the  relation  in  which  the  parties 
afterwards  stand  to  each  other  presupposes  privity  and  knowledge  of  the 
credit  obtained. 

3,  It  is,  in  most  of  these  cases,  a  nice  and  difficult  question  to  detenmne, 
whether  the  guaranty  is  a  continuing  one  or  not.  The  intent  of  the  party  to 
be  derived  from  the  words  is  the  only  sure  guide  ;  and  therefore  very  littie 
aid  is  to  be  derived  from  the  adjudged  cases,  as  they  turn  upon  the  peculiar 
phraseology  of  the  guaranty.  Upon  general  principles  a  strict  interpret»- 
tion  should  be  applied  in  favor  of  a  surety.  I  cannot  say  the  credit  was  to 
be  extended  beyond  the  first  parcel  of  goods.  ^^  All  he  [Van  Eps]  may 
want  of  you,"  does  not  necessarily  extend  beyond  this — ^it  may  fairly  intend 
all  he  may  want  at  the  time.  Ordinarily  the  instruments  that  have  been 
held  to  be  continmng  guaranties  limited  the  amou$U  of  the  credit 

which  grcady  diminished  the  'responsibility.    In  the  case  of  Bog'    [  *86  ] 
ers  V.  Warner,  8  Johns.  M.  119,  the  words,  I  think,  were  broader 
than  in  the  writing  before  us ;  yet  it  was  held  that  the  defendant  was  not 
fiable  for  an  indefinite  time,  but  only  to  an  indefinite  amount  for  one  time. 
So  here. 

The  report,  tl^erefore,  should  have  been  for  $109,09,  instead  of  $821, 
79  ;  and  must  be  mo^ed  accordmgly. 


Pbtrib  and  another  vs.  T.  G.  &  J.  Shoemaksr. 

Ejectment  cannot  be  bronght  bj  a  committee  of  the  penon  and  estate  of  an  individual  in  reapeet 
to  whom  a  writ  in  the  natnre  of  a  writ  de  hmatico  inquirendo  had  been  issued,  and  an  inqui- 
sition found  that  he  was  then  incapable,  &c. 

The  efifect  of  a  deed  of  land  executed  bj  such  indirldual  aOnded  to. 

This  was  an  action  of  ejectment,  tried  at  the  Herldmer  circuit  in  Novem- 
ber, 1838,  before  the  Hon.  John  Willabi),  one  of  the  circuit  judges. 
Vol.  XXIV.  9 
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On  a  commission  out  of  chancery,  it  was  found  by  inqmsition  in  Jane, 
1838,  that  AuguMinus  Osterhout  was  then,  and  had  from  his  nativity  been 
of  unsound  and  imbecile  mind,  deprived  of  reason  and  understanding,  and 
laboring  under  weakness  of  intellect,  so  as  wholly  to  incapacitate  him  to  con- 
duct hiis  own  affairs,  and  to  govern  and  manage  his  own  business  and  prop- 
erty. The  plainti&  were  thereupon  appointed  a  committee  of  his  own  per' 
son  and  estate^  and  brought  this  action  to  recover  forty  acres  of  land  which 
the  father  of  Augustinus  had  conveyed  to  him  many  years  before. 

The  defendants  gave  in  evidence  a  deed  of  the  premises  in  question  from 
Augustinus  to  Frederick  Osterhoutj  dated  July  2, 1817,  which  had  been  ac- 
knowledged and  recorded  about  one  year  after  its  date  ;  and  then  showed  a 
regular  deduction  of  title  from  the  grantee  to  themselves  ;  they  also  proved 
that  possession  had  been  held  under  the  deed  to  Frederick  Osterhout  from 
its  date  down  to  the  time  of  the  trial.  Evidence  was  given  by 
[  *86  ]  both  parties  in  relation  to  *the  capacity  of  Augustinus  to  transact 
business  ;  and  the  plainti&  gave  evidence  tending  to  show  that  he 
wasf  imposed  upon  in  relation  to  the  payment  of  the  consideration  money  at 
the  time  the  deed  was  given.  The  judge  refused  to  non-suit  the  plamtiflb  on 
the  ground  of  twenty  years  adverse  possession,  and  under  his  charge  the 
jury  found  a  verdict  for  the  plaintiffs.  The  defendants  now  move  for  a  new 
trial  on  a  case. 

M.  T.  Reynolds^  for  defendants. 

J.  A,  Spencer^  for  plaintiffii. 

By  the  Court,  Browson,  J.  Augustinus  Osterhout  is  neither  an  idiot 
nor  a  lunatic  in  the  legal  sense  of  those  terms,  though  a  man  of  great  imbe- 
cility of  mind.  Whether  his  deed  to  Frederick  Osterhout  is  void  or  not, 
may  be  a  very  doubtful  question.  See  Matter  of  Barker,  2  Jolms.  Ch.  B. 
282  ;  Jackson  v.  King,  4  Cowen,  207  ;  Odell  v.  Buck,  21  Wendell, 
142.  But  it  is  unnecessary  to  inquire  whether  the  deed  is  of  any  force  or 
not. 

The  action  is  wholly  misconceived.  It  should  have  been  brought  in  the 
name  of  the  non  compos.  The  committee  have  no  estate  in  his  lands. 
They  are  regarded  as  mere  bailiffs  acting  under  the  direction  of  the  court  of 
chancery,  which  has  the  care  and  custody  of  idiots  and  lunatics,  and  of  their 
real  and  personal  estate.  Shelford  on  Lunacy,  179,  180,  339.  1  Col 
linson  on  Lunacy,  270,  ch.  28.  2  B.  S.  62,  tit.  2.  1  id.  634,  tit  8.  It 
is  of  course  unnecessary  to  notice  the  question  of  adverse  possession. 

New  trial  granted. 
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TPhurman  v8.  Cameron.  [  •ST  ] 

A  deed  obtained  by  the  grantee  of  lands  in  the  actual  possestion  of  another^  held  adyersely  to 
the  title  of  the  grantor,  is  void,  althoogh  the  title  under  which  the  party  in  possession 
holds  is  bad. 

A  ceiti/Sca<«  made  by  statute  evidence  of  certain  focts,  requires  no  proof  of  its  genuineness, 
where  on  its  face  it  appears  to  be  regular.  Thus,  the  certificate  of  the  acknowledgment  of  a 
deed  is  received  without  proof  of  the  official  character  of  the  officer  granting  it,  of  his  signa- 
ture,  oTthtit  it  vrsis  graxited  within  the  jurisdiction  where  he  is  authorized  to  act.  The  evi- 
dence, howerer,  is  only  prima  facie^  and  may  be  rebutted. 

It  is  not  necessary  that  a  certificate  of  acknowledgment  should  be  endorsed  on  the  deed  ;  it  is 
enough  if  it  be  on  any  part  of  it 

Nor  is  it  necessary  that  the  officer  should  certify  that  he  knew  the  person  making  the  acknowl- 
edgment to  be  the  grantor  described  in  the  deed,  if  he  state  that  he  knew  him  to  be  the  person 
who  executed  it. 

Where,  on  the  trial  of  an  ejectment,  a  verdict  is  entered  for  the  plaintiff,  with  leave  to  the  de- 
fendant to  move  to  set  it  aside,  on  the  motion  for  a  new  trial  the  defendant  is  not  allowed 
to  object  that  the  plaintiff  Jailed  to  show  title  in  himself,  if  such  objection  was  not  raised  at 
the  triaL 

This  was  an  action  of  (Qtctment^  tried  at  the   Warren  circuit,  in  June, 
1835,  before  the  Hon.  Esek  Cowen,  then  one  of  the  circuit  judges. 

The  plaintiff  claimed  to  recover  lot  No.  5,  in  the  subdivision  of  lot  No. 
54,  of  a  tract  of  land  called  Hyde  patent.  The  declaration  contained  but 
one  count  in  the  name  of  the  plaintiff.  He  produced  a  deed  from  George 
Hooker  and  Kchard  A.  Ives,  of  the  state  of  Connecticut,  to  Charles  Q.  Ives, 
bearing  date  26th  September,  1827,  conveying  the  premises  in  question. 
At  the  foot  of  the  conveyance  and  not  endorsed  on  the  back  thereof,  was  a 
certificate  of  acknowledgment  of  its  execution  by  the  grantors,  purporting 
to  have  been  granted  by  '^  David  Daggett,  a  judge  of  the  superior  court  of 
the  state  of  Connecticut."  It  commenced  thus :  ^^  State  of  Connecticut, 
88.  Hartford,  September  26th,  1827,"  and  then  proceeded  to  state  that 
on  that  day  George  Hooker  and  Richard  A.  Ives,  well  known  to  him 
to  be  the  persons  who  executed  the  foregoing  instrument,  appeared  be- 
fore him  and  acknowledged  the  same  to  be  their  act  and  deed. 
The  counsel  for  the  defendant  objected  to  the  deed  •being  re-  [  *88  ] 
ceived  in  evidence,  on  the  grounds  :  1.  That  the  certificate  was 

not  endorsed  on  the  deed  ;  2.  Because  thore  was  no  evidence  of  the 
official  character  or  of  the  signature  of  the  oflBcer  whose  name  purported  to 

be  subscribed  to  it,  or  that  the  acknowledgments  were  taken  within  the  ju- 
risdiction of  the  superior  court  of  Connecticut ;  and  3.  That  the  certificate 
was  defective  in  not  stating  that  the  officer  knew  or  had  satisfactory  evidence 
that  the  individuals  making  the  acknowledgment  were  the  persons  described 
in  the  conveyance.  The  judge  ruled  that  the  certificate  was  per  se  evidence 
of  the  offi^l  character  and  signature  of  the  officer,  and  received  the  deed 
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in  evidence.  The  plaintiff  then  produced  in  eTidence  a  deed  from  Charles 
(t.  Ives  to  Asahel  Hooker,  dated  28th  March,  1828,  a  deed  from  Asahel 
Hooker  to  Gaylord  Wells,  dated  29th  March,  1828,  and  a  deed  from  Gay* 
lord  Wells  to  John  Thurmany  the  plaintiff  in  this  cause,  bearing  date  20th 
August,  18S4 — all  of  the  premises  in  question.  The  last  deed  contained  a 
clause  in  these  words  :  It  being  understood  that  the  said  party  of  the  second 
paH  ts  to  answer  or  pay  aU  claims  or  charges  which  may  hereafter  he  incur- 
red in  obtaining  poseeesion  of  the  premises.  There  were  objections  to  the 
validity  of  the  certificates  of  acknowledgment  on  some  of  the  latter  deeds 
similar  to  those  taken  in  respect  to  the  certificate  on  the  deed  first  offer- 
ed. The  plaintiff  proved  that  in  1826,  the  defendant  was  in  possesnon  of 
a  part  of  the  premises  in  question,  and  at  the  time  of  the  trial  was,  and  for 
some  before  had  been,  in  possession  of  the  whole  lot,  claiming  to  have  got 
his  title  from  Judge  Baldwin,  as  somebody's  agent.  The  plaintiff  also  pro* 
duced  in  evidence  a  paper  bearing  date  25th  October,  1826.  subscribed  by 
SetJh  O.  Baldmnjjr.  agent  for  Hooker  ^  Ives,  and  by  B.  V.  Benthuysen, 
agent  for  John  Williams,  requesting  a  surveyor  to  make  a  division  of  lot  No. 
6,  between  their  principals,  assigning  to  Hooker  ^  Ives  810  acres,  and  to 
WiDiams  190  acres. 
The  defendant  proved  that  he  was  in  possession  of  portions  of  the  premi- 
ses under  quit  claim  deeds  since  the  year  1820,  obtained  by  him 
[  *89  ]  from  persons  previously  in  possesion,  *and  that  on  the  14th  July, 
1828,  he  obtained  a  deed  from  Seth  C.  Baldwin^  junior ^  convey- 
ing in  fee  the  premises  in  question  ;  in  which  deed,  after  describmg  the  pre- 
nuses  conveyed,  there  is  a  clause  that  the  grantor  conveys  as  well  his  own 
mterest  and  right,  as  the  inJterest  and  right  of  George  Hooker  and  Bichard 
A.  Ives  J  for  whom  the  grantor  is  (as  he  alleges')  the  duly  appointed  agent 
and  attorney.  Hooker  and  Ives  are  not,  however,  described  in  the  deed  as 
the  grantors,  and  the  deed  is  executed  thus  :  Seth  C.  Baldwin^  L.  S.  It 
was  proved  by  the  surveyor,  that  in  1826,  the  defendant  was  in  possession  of 
part  of  lot  No.  5  ;  that  he  had  at  that  time  about  50  acres  under  cultiva- 
tion, a  house  and  out  buildings  ;  that  he  resided  on  the  premises,  and  has 
ever  since  continued  to  reside  there  ;  that  on  the  20th  August,  1884,  he 
was  in  possession  of  the  premises,  exercising  acts  of  ownership  over  the 
same.  The  surveyor  further  testified,  that  soon  after  the  plaintiff's  return 
from  Connecticut,  in  August,  1834,  the  plaintiff  informed  him  that  he  had 
bought  the  whole  of  the  Cameron  farm  ;  that  he  had  seen  Cameron's  tiUe  on 
the  records,  that  Baldwin  was  only  an  agent,  and  had  given  the  deed  tn  his 
own  name,  that  the  deed  was  not  good  for  any  thing,  and  he  the  plaintiff  had 
as  good  right  to  buy  as  any  one.  The  judge  intimated  his  opinion  that  the 
pluntiff  could  not  recover,  because  at  the  time  of  obtaining  his  deed  the^ de- 
fendant was  in  the  actual  possession  of  tiie  premises,  cliuming  under  a  tide 
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tdTene  to  that  of  the  {damtafB  gnmtor,  but  conolnded  to  pennit  the  plain- 
tiff to  take  a  verdict,  mth  leave  to  the  defendant  to  move  to  set  it  aside.  A 
verdict  for  the  ]damtiff  was  accordingly  entered,  which  the  defendant  now 
moves  to  set  aside.  On  the  argoment  of  the  cause,  the  defendant  by  con- 
sent of  the  plaintiff,  produced  in  court  a  power  of  attomejf  from  George 
Hooker  and  Biehard  A,  Ivee  to  Seih  C.  Baldwin^  executed  on  the  4th  July, 
1825,  authorising  him  in  Ata  own  name^  or  in  their  names,  to  eell  the  pre- 
mises in  question,  and  engaging  to  ratify  and  eonfirm  whatsoever  he  should 
lawfully  do  in  the  prenuses. 

*  W.  Say^  for  the  defendant.  [  *90  ] 

S.  Sievensj  for  the  plaintiff. 

JSy  the  Courty  GowEK,  J.  There  being  no  count  in  the  declaration  ex- 
cept on  the  pluntiff 's  tille,  he  was  bound  to  show  a  valid  deed  to  himself. 
He  daimed  under  Gaylord  Wells,  by  deed  dated  in  August,  1884,  who 
claimed  under  Qeorge  Hooker  and  Richard  A.  Ives  by  sundry  mesne  con- 
veyances. They  had  in  1825  authorised  Mr.  Baldwin  to  convey,  but  had 
revoked  that  power  in  1827,  by  themselves  then  giving  a  deed  to  Charles 
O.  Ives,  from  whom  the  paper  title  came  to  the  plaintiff,  if  he  had  any. 
Yet  Mr.  Baldwin  conveyed  to  the  defendant  in  1828.  This  deed  was  una- 
vailal^le,  as  passing  any  tide,  for  two  reasons :  1.  Hooker  &  Ives,  as  we 
have  seen,  had  before  conveyed ;  and  2.  If  they  had  not,  the  deed  was 
null,  as  being  or  purporting  to  be  in  Mr.  Baldwin's  own  name  and  right. 
This  latter  was  so,  notwithstanding  the  letter  of  attorney  to  him  declared 
that  he  might  convey  in  his  oWn  lutme,  or  in  the  name  of  his  principals. 
The  parties  could  not  thus  change  the  established  forms  of  conveyancing. 
The  attorney  is  bound  to  use  the  name  of  his  principal  both  in  the  body  of 
the  deed,  and  by  way  of  signature,  and  for  and  in  the  name  of  his  principal 
to  affix  the  proper  seal.  K  he  make  the  deed  in  his  own  name,  it  is  his 
own  personal  contract,  and  cannot  operate  as  agunst  his  principal  for  any 
purpose.     Storey  on  Agency ^  137  et  eeq.y  ed.  of  1889. 

The  defendant  then,  I  think,  must  be  taken  in  every  sense  as  having  a 
possession,  and  claiming  under  the  independent  deed  of  Mr.  Baldwm  so 
early  as  1828.  That  possession  was  actually  adverse  as  to  part,  and  con- 
structively for  the  residue.  The  defendant  had  for  several  years  cultivated 
the  premises  in  question  as  owner,  making  considerable  improvements.  All 
this  was  public,  notorious,  and  well  kno?m  to  the  plaintiff  in  1834,  when  he 
took  his  deed  from  Wells ;  and  that  deed  was  taken  with  the  express  view  to 
tills  litigation.  It  was  therefore  clearly  void,  as  being  both 
against  tiie  letter  and  spirit  of  the  law  to  prevent  maintenance,  *un«    [  *91 1 
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less  the  adverse  character  of  the  poasessioD  was  destroyed  or  qualified  by  the 
defendant's  decl  aration  that  Mr.  Baldwin,  when  he  conveyed,  or  contracted 
to  convey,  acted  as  the  agent  of  Hooker  &  Ives.  This,  it  is  supposed,  operat- 
ed as  a  recognition  of  their  title ;  and  that  the  defendant,  in  effect,  must 
be  taken  as  claiming  under  them  at  sufferance,  because  the  conveyance  from 
their  attorney,  which  he  believed  to  be  valid,  was  void.  I  have  supposed 
the  defendant's  acknowledgment  to  have  been  direct  that  he  took  under  Mr. 
Baldwin  as  the  attorney  or  agent  of  Hooker  &  Ives,  for  the  jury  might  pos* 
sibly  have  considered  the  defendant's  declaration  to  Woodward  as  referring 
to  them.  Mr.  Baldwin  probably  had  no  authority  except  from  them.  Yet  I 
do  not  see  how  this  is  to  detract  from  the  adverse  character  of  the  defendant's 
possession.  He  took  a  deed,  believing  that  he  got  a  good  title,  either  from 
Mr.  Baldwin,  from  Hooker  &  Ives,  or  both,  and  under  it  held  a  possession 
actually  adverse.  Neither  Mr.  Baldwin  nor  Hooker  &  Ives  had  any  title. 
It  had  passed  to  Charles  G.  Ives.  But  this  was  not  known  to  the  defendant, 
and  he  was  in  under  such  color  of  title  as  led  to  a  belief  of  his  right.  He 
acted  accordingly.  It  was  not  necessary,  in  order  to  create  an  adverse  possess- 
ion, that  he  should  have  a  legal  title.  Suppose  he  had  taken  a  deed  from 
Hooker  &;  Ives  in  person,  clearly  his  possession  would  iiave  been  adverse, 
though  their  deed  would  have  been  void ;  and  can  the  possession  be  consid- 
ered less,  because  the  deed  came  from  their  agent  ?  Would  not  the  pos- 
session which  followed,  running  twenty-five  years,  have  matured  into  a  title  ? 
Mr.  Baldwin's  deed  covered  the  whole  lot,  and  the  defendant  was  in  actual 
possession  of  all  the  cultivated  portion.  His  possession  was  clearly  construc- 
tive in  respect  to  the  residue,  according  to  all  the  cases  decided  by  this 
court. 

The  certificates  of  acknowledgment  were,  we  think,  properly  received  in 
evidence.  The  objections  to  them,  if  all  allowed,  would  destroy  almost  en- 
tirely the  utility  of  the  statutes,  which  declare  a  probate  or  certificate  of  ac- 
knowledgment endorsed  by  certain  officers  upon  a  deed,  to  be  pri- 
[  *92  ]  ma  facie  evidence  of  its  execution.  K  their  official  ^character, 
their  signatures,  and  that  they  acted  within  their  territorial  juris- 
diction must  be  shown  by  extrinsic  evidence,  the  party  may  as  well,  and  in 
general  perhaps  with  more  convenience  to  himself,  procure  the  common  law 
proof. '  The  practice  is  to  take  a  certificate  which  appears  on  its  face  to  be 
in  conformity  with  the  statutes,  as  proof  of  its  own  genuineness*  It  need 
only  be  produced.  There  is  no  need  of  extrinsic  proof,  such  as  showing  by 
whom  it  was  made,  any  more  than  of  a  notary's  certificate  when  received 
under  the  commercial  or  civil  law,  Chitty  on  Billsj  Am.  td.  1889,  p,  642. 
a;  2  Dom,  tit,  1,  §  l^ph  29;  or  a  clerk's  certified  rule  of  the  court  in 
which  the  cause  is  pending.  Cowen  ^  SxWb  1  Phil.  Uv.  888.  Accord- 
ingly, where  the  certificate  describes  the  proper  officer,  acting  in  the  proper 
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place,  it  18  taken  as  proof  both  of  his  character  and  local  jurisdiction. 
Khoadef  le$see  y.  Selinj  4  Wash.  0.  C.  R.  718.  WilKnk'$  lessee  v.  MileSj 
1  Pet.  a  0.  R.  429.  Vid.  Morris  v.  Wadsworth,  17  Wendell,  108,112, 
118.  He  is  like  an  officer  authorized  to  take  testimony  de  bene  esse  under 
yarious  statutes.  Vid.  Ruggles  r.  Bucknor,  1  Paine^s  0.  0.  R.  858, 
362.  Thompson  J.  there  said,  prima  facie  the  officer  is  to  be  presumed,  de 
facto  and  de  jure,  such  as  he  is  described  to  be.  Indeed  the  certificate 
stands  much  on  the  same  ground  as  the  return  to  a  special  commission  for 
taking  testimony.  There  it  would  be  deemed  a  singular  objection,  that  the 
commissioners  must  be  identified  and  shown  to  have  proceeded  regularly,  by 
e^dence  collateral  to  the  ret  um.^ 

The  certificates  purport  to  be  taken  at  the  place  where  the  officers  had 
power  to  act.  That  they  acted  within  their  territorial  jurisdiction  is  there- 
fore proved,  even  if  it  were  not  to  be  presumed  without  the  fact  being  sta- 
ted. The  cases  holding  that  certificates  may  be  impeached  because  the  act 
was  done  out  of  such  jurisdiction,  are  those  where  the  presumption  was  ore^ 
tamed,  or  offered  to  be,  by  collateral  proof.  Jacksanj  ex  dem.  Walsh  y. 
Colden,  4  Cowen,  266,  278.  Jackson  ex  dem.  Wyckoffy  y.  Humphrey,  1 
Johns.  R.  498.  Certificates  of  this  character  are  not  treated  by  the  stat- 
utes as  more  ^un  prima  facie  eyidence ;  nor  are  they  more  either 
*]n  respect  to  their  own  regularity  or  the  facts  which  they  are  ad-  [  *93  ] 
duced  to  proye.  They  are  open  to  attack  in  a  great  variety  of 
ways.  Vid.  Oowen  ^  HiU's  Notes  to  1  PMl.  1249,  1250.  They  are, 
howeyer,  by  recent  statutes,  made  receivable  to  authenticate  almost  every 
kind  of  instrument ;  and  to  consider  them  less  than  prima  facie  evidence, 
per  se,  would  render  them  literally  useless,  especially  in  those  local  jurisdic- 
tions where  they  are  of  most  importance. 

Although  the  statutes  in  terms  required  that  these  certificates  should  be 
endorsed,  1  jB.  S.  748,  2d  ed.  §  15, 1  E.  L.  of  1813,  369,  §  1,  they  need 
not  be  followed  according  to  the  local  import  of  the  word.  A  certificate  sub- 
joined and  expressing  the  same  things  mutatis  mutandis  as  if  endorsed,  has 
the  same  effect,  and  may  even  be  described  in  an  indictment  as  an  endorse- 
ment. Rex  Y.^Biggj  1  Str.  18.  Being  on  the  same  sheet  with  the  deed, 
there  is  no  more  chance  for  committing  a  fraud,  than  by  an  endorsement  in 
form.  A  certificate  thus  subjoined  passed  without  objection  in  Jackson,  ex 
dem.  Merritt,  v.  Oumaer,  2  Cowen,  532.  This  case  also  held  that  the  cer- 
tificate saying  ^^  A.  B.,  to  me  known,  came  before  me,  one,  &c,  and  ac- 
knowledged," &;c.  A.  B.  being  in  truth  the  name  of  the  grantor,  though  the 
certificate  omitted  to  say  so,  was  a  sufficient  compliance  with  that  part  of 
the  statute  requiring  the  officer  to  state  that  the  person  named  was  well 
known,  &c.  to  be  the  person  described  in  and  who  executed,  &c.    This  is 
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even  more  than  an  answer  to  the  objection  now  taken,  in  respect  to  the  offi- 

cer's  certificates  of  knowledge. 
Some  of  the  points  now  made  were  not  mentioned  at  the  trial.     Such  is 

the  objection  that  the  deed  from  Hooker  k  Ives  was  void  as  a  tnut  dml 

withm  the  1  B.  L.  of  1813,  75,  §  1 ;  and  again,  that  no  title  was  shown  in 

them.    It  seems  to  have  been  assumed,  on  the  trial,  by  both  parties,  that 

they  once  had  title. 
The  effect  of  recording  the  deed  from  Asahel  Hooker  to  Gaylord  Wells 

before  Mr.  Baldwin  executed  the  deed  to  the  defendant,  was  not  mooted  at 
the  trial,  nor  am  I  aware  how  it  could  vary  the  case  if  it  had  been. 

[  *94  ]     *But  a  new  trial  must  be  granted,  on  the  ground  that  the  imme- 
diate deed  to  the  plaintiff  was  void  by  reason  of  the  defeadant's 

adverse  posseanon  at  the  time. 

New  trial  granted. 


Cameron  vs.  Chappell  and  others. 

Where  an  acceptance  is  giren  in  oonBideration  of  tkpnnMe  tiiat  the  partj  obtaining  the  aeoep- 
taaoe,  will  at  aspediled  period  deUver  to  the  acceptor  %  qnanlity  of  eomktcj  prodnce,  the  aeecp- 
tor  cannot  avail  himself  of  the  defence  of  tifwy,  if  the  acceptance  be  anbaequentlj,  and  be- 
fore maturity,  negotiated  by  the  holder  at  a  nanrions  rate  of  interest 

This  was  an  action  on  a  biU  of  exchange^  for  $797,  Srawn  by  Joseph 
Strangham,  on  the  defendants,  dated  12th  December,  1836,  payable  to  his 
own  order  five  months  after  date.  The  defendants  accepted  the  draft  t» 
eonnderatian  qf  apromue  on  the  part  of  Strangham,  to  send  the  acceptors 
600  bushels  of  wheat,  to  be  shipped  on  the  opening  of  navigation  at  Bofialo. 
The  wheat  waa  in  Canada^  and  the  acceptors  resided  a  Rochester.  Strang- 
ham, before  maturity  of  the  bill,  had  it  discounted  by  an  agent  of  the  Com- 
mercial Bank  of  Upper  Canada,  who  charged  him  beyond  the  legal  rate  nf 
interest  of  Canada,  one  per  cent  for  agency^  in  collecting,  &c.  The  defend- 
ants insisted,  by  way  of  defence,  that  the  bill  was  accepted  merely  for  the 
accommodation  of  Strangham,  and  that  consequentiy  it  having  no  legal  in- 
ception until  negotiated  to  the  bank,  they  could  avail  themselves  of  the  tMu- 
ry.  Witnesses  were  exammed  on  the  part  of  the  defendants  to  establish  the 
facts  alleged  by  them,  and  that  not  any  wheat  was  received  by  the  defend- 
ants from  Strangham.  The  cause  was  heard  by  a  referee^  who  reported  in 
favor  of  the  defendants.    The  plmtifi*,  in  whose  name  the  suit  was  prosecnt- 
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ed,  for  the  benefit  of  tiie  bank,  moved  to  set  aside  the  report  and  for  a  re- 
hearing. 

S.  StevenSy  for  the  plaintiff. 

JE.  Darwin  Smithy  for  the  defendants. 

•jBy  the  Cowrty  Nblbon,  Ch.  J.  The  only  question  made  in  [  '95  ] 
the  case  is  whether  the  defendants  are  to  be  regarded  as  accommo- 
dation acceptors,  and  standing  in  the  light  of  sureties  upon  the  paper,  or  as 
having  parted  with  it  to  Strangham  for  value,  to  ^t,  on  an  engagement  up- 
on his  part  to  p^y  the  amount  at  maturity  in  wheat.  If  the  former  is  the  true 
exposition  of  the  case,  then  the  acceptance  had  no  inception  till  the  negotia- 
tion with  the  agent  of  the  bank,  and,  therfore,  is  tainted  with  usury--*-if  the 
latter,  it  is  to  be  regarded  as  business  paper  in  the  hands  of  Strangham,  and 
the  transfer  by  him  valid  within  the  case  of  Cram  v.  HendrickSy  7  WendeUy 
569. 

No  doubt,  the  promise  thus  to  pay  would  be  binding  and  constitute  a  good 
consideration  for  the  acceptance  of  the  draft,  and  the  taking  of  it  up  by  the 
defendants  would  be  but  the  payment  of  their  own  debt,  and  not  money  paid 
for  the  use  of  the  drawer.  This  is  abundantly  settled  in  the  cases  of  cross 
notes  or  acceptances  for  the  mutual  accommodation  of  the  parties — they  are 
respectively  considerations  for  each  other.  Itolfe  v.  CasUmy  2  ff.  Bl,  570. 
Cinvhy  v.  Dtcnfop,  7  T.  B.  565.  BucUtr  v.  Butiiva:nty  8  Easty  72.  Bone 
y.  SirMy  IB.  ^  A.  521.  Bice  v.  Mathery  8  Wenddly  62.  Btflee  an 
Bias  of  Hxch.  62«  Chitty  on  BiUsy  448.  Mr.  Byles  lays  down  the  pro- 
portion thus  :  if  a  man  gives  his  acceptance  to  another,  that  will  be  a  *good 
consideration  for  a  promieey  or  for  another  bill,  though  such  acceptance  be 
unpaid. 

I  have  looked  attentively  into  the  facts  of  the  case  as  disclosed  by  the 
three  witnesses  who  were  present  at  the  arrangement  between  the  parties, 
and  am  of  opinion  that  the  preponderance  is  decisively  in  favor  of  the  con- 
clusion, that  the  undertaking  of  Strangham  to  deliver  wheat  in  the  spring, 
constituted  the  consideration  of  the  acceptance.  His  own  account  of  it  is  ex- 
press and  precise,  that  be  was  to  deliver  600  bushels,  to  be  shipped  at  Buf- 
falo. The  other  two  are  less  distinct,  but  in  the  main,  rather  confirm  than 
weaken  this  view  of  the  transaction.  They  do^not  recollect  that  this  precise 
quantity  was  fixed  upon,  but  agree  that  it  was  the  understanding 
to  pay  in  wheat ;  and  one  states  that  *he  thinks  the  price  was  not  [  *96  J 
to  exceed  10«.  6d.  which  would  bring  the  quantity  about  as  stated 
by  Strangham  himself. 

Again ;  what  affords  a  strong  corroborative  circumstance  of  Strangham's 

Vol.  XXIV.  10 
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account,  and  that  he  was  not  the  mere  agent  of  the  acce{>torS9  as  contended, 
is,  that  neither  of  the  two  witnesses  pretend  that  the  acceptance  was  not  to 
be  used  except  in  the  purchase  of  wheat.  On  the  contrary,  Alleyn  states 
that  it  was  understood  if  wheat  could  not  be  purchased  on  satisfsCctor;  terms, 
then  Strangham  was  to  put  the  acceptors  in  funds  to  take  up  the  draft  at 
maturity ;  impliedly  conceding  the  right  to  use  it  as  his  own  for  any  pur- 
pose, and  that  the  acceptors  would  look  exclusively  to  his  personal  responai- 
biliiy  for  the  liabilities  they  had  assumed. 

In  all  the  cases  to  which  I  have  referred  in  respect  to  counter  bills  or 
notes,  it  is  conceded  that  there  can  be  no  remedy  upon  the  implied  promise 
of  indemnity  as  in  the  case  of  principal  and  surety,  or  principal  and  agent, 
because  the  party  had  assumed  his  liability  in  consideration  of  a  delivery  of 
notes  or  acceptances  to  an  equivalent  amount,  and  therefore  he  must  seek 
his  remedy  upon  them ;  that  the  implied  promise  was  negatived  by  the  facts, 
and  could  not  be  raised  ultra  the  bills  or  notes.  This  ground  is  very  fully 
and  satisfactorily  examined  by  Lawrence,  J.  in  Cowley  v.  Dunlopf  and 
Lord  EUenborough  in  Buckler  v.  Buttivant. 

So  here,  the  defendants  trusted  to  the  undertaking  to  purchase  and  deliv- 
er the  wheat  as  the  consideration  for  the  acceptance,  and  will  be  obliged  to 
look  to  that  for  their  remedy  in  case  of  failure  to  perform.  They  made 
the  paper  their  own  by  the  arrangement,  and  in  taking  it  up  th^y  but  pay 
their  own  debt. 

Upon  the  whole  I  am  satisfied  the  referee  has  mistaken  the  legal  efiect  of 
the  proof,  and  therefore  the  report  must  be  set  aside,  costs  to  abide  the 
event. 


[  •OT  ]  *Bhlb  w.  Judsok. 

The  transferring  to  another  a  bargain  for  the  purchase  of  land  is  not  a  good  consideration  of  a 
note  for  the  payment  of  money,  where  there  is  no  valid  agreement  on  the  part  of  owner  of  the 
land  to  convey,  and  where  the  negotiation  with  him  for  the  sale  of  the  farm  was  made  with- 
out any  request  from  the  maker  of  the  note. 

A  mere  moral  or  conscientions  obligation,  unconnected  with  a  prior  legal  or  equitable ^daim,  is 
not  a  sufficient  consideration  to  support  a  promise. 

This  wa^  an  action  of  aimmpsit,  tried  at  the  Madison  circuit  in  Septem- 
ber, 1838,  Defore  the  Hon.  Philo  Gridley,  one  of  the  circuit  judges. 

The  action  was  by  the  plamtiff  as  the  holder  of  a  note  payable  to  Elisha 
Swift,  or  hearer^  for  the  sum  of  $100,  transferred  after  maturity.  The  de- 
fence set  up  was  wavA  of  conHderaUon.    The  defendant  had  been  in  negotia- 
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iion  with  one  Jame%  Blatherwiek  for  the  purchase  of  a  farm,  but  not  agree- 
ing as  to  the  price  and  terms  of  payment,  abandoned  the  negotiation. 
Eliiha  Stvift  then  treated  with  Blatherwiek  for  the  purchase  of  the  farm  on 
his  own  account,  and  induced  Blatherwiek  to  agree  to  accept  from  him  a 
le$9  sum,  and  also  to  reduce  the  amount  of  the  dashpatfment  to  be  made  oa 
the  conveyance  of  the  property.  Swift  told  Blatherwiek  that  he  thought  he 
should  take  the  farm.  The  agreement,  however,  was  by  paroL  In  this 
state  of  the  negotiation,  Judson^  the  defendant  in  this  cause,  solicited  Smft 
to  give  up  his  bargain,  and  consent  to  his  becoming  the  purchaser  upon  the 
terms  which  Blathenrick  had  agreed  to  accept  from  him.  The  latter  assent- 
ed to  the  proposal,  provided  Judson  would  give  him  his  note  for  $100,  to  pay 
him  for  his  time  and  trouble  in  negotiating  the  purchase.  Judson  according- 
ly gave  the  note  in  question,  and  became  the  purchaser  of  the  farm.  Upon  this 
state  of  facts,  the  defendant  moved  for  a  nonmitj  which  was  denied  by  the 
circuit  judge,  who  held  that  this  was  the  case  of  an  executed  consideration, 
the  payee  of  the  note  had  been  put  to  trouble,  and  had  by  his 
address  induced  Blatherwiek  to  *reduce  his  demands  for  the  farm,  [  *98  ] 
which  was  an  act  beneficial  to  the  defendant,  upon  which  a  promise 
to  pay  could  be  sustained ;  that  no  actual  request  from  Judson  to  Swift  to 
render  the  services  performed  was  necessary  to  be  shewn — that  the  law 
would  imply  a  request.  The  jury,  under  the  direction  of  the  judge,  found 
a  verdict  for  the  plainti^,  which  the  defendant  now  moves  to  set  aside. 

B.  Davis  Noxany  for  the  defendant. 

J.  A.  Spencer  J  for  the  ^pldntiff. 

By  the  Court  J  Beonson,  J.  The  note  was  given  on  a  past  or  executed 
consideration.  It  was  to  compensate  Swift  for  what  he  had  done  in  negotiat- 
ing for  the  farm,  and  obtaining  the  offer  of  better  terms  than  Blatherwiek 
had  proposed  to  accept  when  the  defendant  was  in  treaty  for  the  purchase. . 
I  am  unable  to  see  how  this  makes  out  a  good  consideration  for  the  promise. 
Swift  had  not  acted  for  the  defendant,  but  for  himself.  The  defendant  had 
relinquished  all  idea  of  purchasing  the  farm  before  Swift  commenced  treat- 
ing for  it ;  and  Swift  neither  acted  at  the  defendant's  request,  nor  with  any 
yiew  to  his  benefit :  and  beyond  this.  Swift  had  accomplished  nothing,  in  a 
legal  point  of  view.  If  a  verbal  contract  had  been  completed,  it  would 
have  been  void  under  the  statute  of  frauds.  But  he  had  not  even  made  a 
void  contract,  if  such  an  expression  may  be  tolerated.  He  had  only  got  an 
offer  of  terms  from  Blatherwiek,  and  had  told  him  he  thought  hs  should  take 
the  &rm.  The  owner  was  under  no  obligation,  not  even  honorary,  to  sell 
upon  those  terms,  or  to  give  Swift  a  preference  over  any  other  person,  on 
whatever  terms  he  might  ultimately  conclude  to  part  with  his  property. 
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Services  voluntarily  rendered,  though  they  may  be  Beneficial  to  another, 
impose  no  legal  obligation  upon  the  party  benefitted.  Bartholomew  v.  Jaeh* 
«(m,  20  Johns.  M.  28.  The  services  must  be  rendered  upon  request,  Dunbar 
V.  fVilUanu^  10  id.  259 ;  and  in  counting  upon  a  past  considera- 
[  ^99  ]  tion,  a  request  must,  in  general,  be  alleged.  Comstock  v.  *Smith, 
7  id.  87.  Parker  v.  Crane^  6  Wtndellj  647.  It  is  not  necessa- 
ry that  there  should  be  direct  evidence  of  a  request.  This,  like  most  other 
facts,  may  be  established  by  presumptive  evidence ;  and  the  beneficial  nature 
of  the  services,  though  not  enough  when  standing  alone,  may  be  very  im- 
portant in  a  chain  of  circumstances  tending  to  establish  the  presumption.  1 
Saund.  264,  n.  1.  Oatfield  v.  Waring,  14  Johns.  B.  188.  See  also 
Doty  V.  Wilson^  id.  378.  But  here  the  services  were  not  beneficial  to  the 
defendant ;  and  besides,  we  see  that  they  were  not  and  could  not  have  been 
rendered  upon  request.  Swift  was  not  acting  for  the  defendant  in  the  nego- 
tiation with  Blatherwick,  but  for  himself. 

We  are  referred  to  cases  where  it  has  been  said  that  a  moral  obligation  is 
a  sufficient  consideration  to  support  an  express  promise.  Stewart  v.  EdeUy 
2  CaineSj  150.  Doty  v.  Wilson^  14  Johns.  R.  378.  Zee  v.  Muggeridgej 
6  TauntoUj  87.  But  this  rule  must  be  taken  with  some  qualifications. 
The  moral  obligation  to  pay  a  debt  barred  by  the  statute  of  limitations,  or 
an  insolvent's  discharge,  or  to  pay  a  debt  contracted  during  infancy  or  cover- 
ture, and  the  like,  will  be  a  good  consideration  for  an  express  promise.  But 
a  merely  moral  or  conscientious  obligation,  unconnected  with  any  prior  legal 
or  equitable  claim,  is  not  enough.  8  Bos.  ^  Pull.  249,  note.  Smith  v. 
Warsy  13  Johns.  B.  257.  Lawef  Plead.  Assump.  64.  16  Johns.  JB. 
283,  note.  But  here  the  defendant  was  under  no  obligation  of  any  kind  to 
Swift.  Nothing  had  been  done  at  his  request,  or  for  his  benefit.  What 
Swift  had  done  in  negotiating  for  the  farm  was  no  more  beneficial  to  the  de- 
fendant, than  it  was  to  every  other  man  in  the  state  who  might  wish  to  buy 
a  farm. 

The  plaintiff  has  often  failed  upon  an  express  promise,  in  much  stronger 
cases  than  this.  I  will  only  refer  to  two  or  three.  In  Hunt  v.  BaJte^ 
Dyery  272,  the  plaintiff  had,  without  request,  become  bail  for  the  defendant's 
servant  who  was  imprisoned,  to  the  end  that  he  might  go  about  his  master's 
business ;  and  the  defendant  afterwards  promised  to  indemnify  the  plaintiff. 
After  verdict  upon  this  promise,  the  judgment  was  arrested,  because,  as  the 
court  said,  ^^  there  is  no  consideration  wherefore  the  defendant 
[  *100  ]  should  *be  charged  for  the  debt  of  his  servant,  unless  the  master 
had  first  promised  to  discharge  the  plaintiff  before  the  enlarge- 
ment and  mainprise  made  of  his  servant,  for  the  master  did  never  make 
request  to  the  pliuntiff  for  his  servant  to  do  so  much,  but  he  did  it  of  his 
own  bead."    In  Freer  v.  Sardenbergh^  6  Johns.  B.  272,  the  pUdntaff  had. 
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withoat  request,  made  valuable  improvemeDts  upon  the  defendant's  land, 
and  the  defendant  afterwards  promised  to  pay  for  those  improvements ;  but 
the  promise  was  held  to  be  a  nudum  paetum^  and  Judgment  was  rendered 
for  the  defendant.  The  case  of  Smith  v.  Wartj^lS  Jokn$.  B.  257,  was 
also  upon  an  express  promise,  and  is  equallj  decisive  agunst  maintwiing 
this  aotionl 

New  trial  granted. 


Blessing  vs.  Davis. 

In  a  dedaration  in  dander  charging  the  defendant  with  having  adopted  certain  danderous  w»A 
iiied  by  another,  the  tponU  spokm  in  tkefirtt  itutanee  nuut  U  uft  forth ;  it  ii  not  enough  to  saj 
that  the  speaker  did  charge  and  impate  to  the  plaintiff  the  crime  i>fperjwy» 

Tms  was  an  action  of  slandtr^  tried  at  the  Albany  circuit  in  April,  1837, 
before  the  Hon.  James  Yanderpoel,  then  one  of  the  circuit  judges. 

The  several  counts  of  the  declaration  (among  other  charges  of  direct  and 
particular  sets  of  confessedly  slanderous  words  laid  in  various  ways)  sought 
to  fix  a  slander  upon  the  defendant  as  having  adopted  certain  words  previous* 
Ij  used  by  one  Batterman,  and  saying  they  were  true.  In  order  to  intro- 
duce these  words,  the  declaration  recited  the  trial  of  a  cause  in  a  justice's 
court  wherein  the  plaintiff  was  a  party,  and  that  an  affidavit  was  made  by 
him  as  the  ground  of  an  appeal,  and  averred  that  Batterman,  in  speaking  of 
the  cause  tried,  and  the  affidavit,  &c.  "  did  charge  and  impute  to  the  said 
pluntiff,  the  crime  of  perjury  in  making  sidd  affidavit."  It  then  went  on  to 
state  that  the  defendant,  speaking  of  the  same  cause,  affidavit, 
be.  and  of  *the  charge  made  by  Batterman,  said,  "  it  is  true,  and  [  *101  ] 
adding  the  adoption  of  the  words  in  various  forms,  among  which 
were  these :  ^^  What  Batterman  said  about  Blessing  (the  plaintiff 's)  swear- 
ing false,  is  true."  On  the  trial,  the  plaintiff,  among  evidence  tending  to 
prove  the  directly  slanderous  charges  as  stated  in  the  various  counts,  offered 
to  prove  the  slander  uttered  by  Batterman,  which  was  objected  to  because 
the  words  were  not  particularized  in  the  declaration.  The  judge  allowed  the 
objection,  the  plaintiff  excepting  ;  and  the  jury  found  for  the  defendant,  on 
the  other  evidence,  on  the  ground,  as  they  stated,  that  the  plmtiff  had 
fdled  in  proving  his  declaration. 

The  plamtiff  moves  for  a  new  trial. 

J.  Van  Buren^  for  the  pliuntiff. 
S.  JSUveMj  for  the  defendant. 
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By  the  Courts  Cowbn,  J.  It  is  conceded  that,  had  the  defendant  been 
charged  as  the  originator  of  the  slanderoas  words,  the  declaration  would  be 
bad  in  substance,  by  reason  of  its  generality.  Ward  v.  Clarh^  2  Johns.  R. 
10, 13«  Bat  it  is  denied  that  the  same  particularity  is  requisite  where  the 
imputed  slander  consists  in  adopting  the  words  of  another.  We  can  pe^ 
ceive  no  reason  for  the  distinction.  In  the  first  case  the  object  is  to  see 
whether  the  words  imputed  to  the  defendant  by  the  declaration  are  slander- 
ous in  their  character,  and  give  notice  to  him  so  that  he  may  know  against 
what  he  is  to  defend  himself.  The  same  reasons  obviously  apply  to  the  lat- 
ter. 

It  is  supposed  that  the  only  mode  in  which  the  defendant  could  avail  him- 
self of  the  objection,  was  by  demurring  or  moving  in  arrest.  And  this 
would  generally  be  so  of  counts  entirely  defective.  In  such  case,  if  the  de- 
fendant take  issue,  the  action  is  maintained  at  the  circuit,  if  the  proof  come 
up  to  it.  But  it  is  otherwise  where  the  plaintiff  states  a  sufficient  cause  of 
action,  in  the  same  count  with  another  cause  deficient  in  substance. 
[  *102  ]  The  course  then  may  be  to  ^reject  the  bad  as  surplusage,  disallow- 
ing all  proof  in  relation  to  it  at  the  trial,  and  putting  the  plaintiff  to 
sustain  the  good  part.  Douglass  v.  Satterlee  11  Johns,  R,  16.  That  was 
done  here. 

New  trial  denied. 


-•-^«— »< 


Case  vs.  Hall  &  Van  Elten. 

Want  of  tide  in  the  vendor  of  personal  property  [is  no  defence  to  an  action  brought  for  the  re- 
covery of  the  purchase  money,  where  there  has  been  no  recovery  by  the  owner  against  the 
purchaser. 

If  the  Ycndor fiattdulendy  represents  himself  to  be  the  owner,  when  he  knows  to  the  contrary, 
snch  facts  may  be  set  up  in  bar  of  a  recovery  ;  or  it  seems  an  action  on  the  case  may  be  bronght 
against  the  vendor. 

This  was  an  action  of  assumpsitj  tried  at  the  Tompkins  circuit  in  Septem- 
ber, 1839,  before  the  Hon.  Robert  Monbll,  one  of  the  circuit  judges. 

The  plaintiff  read  in  evidence  two  promissory  notes  made  to  him  by  the 
defendants  for  the  sum  of  $424,83.  The  defendants  under  a  notice  given 
with  the  plea  of  the  general  issue  offered  to  prove  that  the  notes  were  given 
for  lumber  purchased  by  them  of  the  plaintiff,  who  had  cut  the  same  on  land 
belonging  to  Edmund  Wilkes  ;  that  the  pUuntiff  had  a  contract  for  the  land, 
but  had  not  paid  for  it,  and  had  not  any  right  to  cut  the  timber  ;  that  the 
defendants  sold  the  lumber  thus  purchased  by  them,  but  that  after  such  sale 
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Wilkes  gave  them  notice  that  the  lamber  belonged  to  him,  demanded  it,  and 
told  them  that  they  would  be  held  responsible  for  it.  The  defendants  admit*  ^ 
ted  that  no  recovery  by  Wilkes  against  tliem  had  been  had,  and  that  no  suit 
had  been  commenced  by  Wilkes  against  them.  The  counsel  for  the  plaintiff 
objected  to  the  admissibility  of  the  evidence  and  it  was  rejected  by  the  judge 
under  whose  direction  the  jury  found  a  verdict  for  the  plaintiff.  The  de- 
fendants  move  for  a  new  trial.  The  cause  was  submitted  on  written  argu* 
ments. 

V.  M.  Parker  J  for  defendants.  [  •103  ] 

C.  BttfwpArey,  for  plaintiff. 

By  the  Court,  Nblson,  Ch.  J.  There  is  no  doubt  if  the  vendor  fraud' 
ulently  represents  the  goods  sold  to  be  his  own,  when  he  knows  them  to  be- 
long to  a  stranger,  an  action  on  the  case  lies  to  recover  damages  therefor, 
though  the  real  owner  has  not  recovered  the  property,  nor  the  vendee  suffer- 
ed any  actual  damage.  1  Shotv.  68.  Cro.  Eliz.  44.  1  SqUc.  210,  211. 
1  Ld.  Raym.  693.  Selw.  N.  P.  482,  483,  and  eases.  2  East,  448,  n. 
B4)ss  on  Vendors,  334.  And  then  upon  the  case  of  Becker  v.  Vroomany 
13  Johns.  B.  302,  the  same  matter  might  be  admissible  by  way  of  defence 
for  the  purpose  of  reducing  or  extinguishing  the  claim  for  the  purchase 
money.  See  also  16  Johm.  R.  230,  and  8  Wendell,  109.  Where,  how- 
ever, the  vendee  relies  on  the  warranty  of  title,  exipress  or  implied,  there 
must  be  a  recovery  by  the  real  owner  before  an  action  can  be  maintained. 
This  is  in  the  nature  of  an  eviction,  and  is  the  only  evidence  of  the  breach 
of  the  contract  in  analogy  to  the  case  of  covenants  real.  Vibbard  v.  John- 
son, 19  Johns.  B.  77.  1  id.  274,  617.  6  id.  6.  18  id.  224.  6  WendeU, 
636.     Ross  on  Vendors,  334. 

In  Vibbard  v.  Johnson,  it  is  true,  that  the  purchaser  knew  the  property 
had  been  claimed  by  a  third  person,  but  that  fact  has  never  been  regarded  as 
material  to  tiie  decision  of  the  case  ;  nor  is  it  noticed  in  the  opinion  deliver- 
ed by  the  court.  On  the  contrary,  the  right  to  recover  the  purchase  money 
is  put  upon  the  broad  principle,  that  the  only  competent  evidence  of  a  breach 
of  the  implied  warranty  of  title,  was  a  recovery  at  law.  It  was  likened  to  a 
demise  of  a  house,  where  the  tenant  attempted  to  defeat  the  recovery  for 
rent  by  denying  the  title  of  the  lessor,  and  claiming  to  have  paid  it  to  C, 
the  owner. 

The  principle  is  well  susttdned  by  analogy,  and,  I  think,  just  in  itself.     In 
case  of  a  breach  of  warranty,  the  measure  of  damages  is  the  purchase  mon- 
ey and  interest.     Now,  it  would  be  highly  inequitable  to  permit 
the  vendee  to  retain  'the  possession,  or  enjoy  the  use  of  the  prop-     [  '104  ] 
erty  thus  acquired,  and  put  his  vendor  at  defiance.  Possibly  the 
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owner  may  never  clidm,  and  enforce  his  title,  or  if  he  does,  the  seller  may 
settle  with  him*  The  breach  implies  no  bad  futh,  and,  therefore,  is  com- 
patible with  perfect  fair  dealing  between  the  parties  ;  and  the  indemnity  is 
complete  by  responding  therefor  after  a  recovery  under  the  paramonnt  title. 

If  there  has  been  fraud  in  the  case,  the  remedy  is  immediate  for  all  the 
damages  the  parties  have  sustained,  and  to  which  they  may  resort  if  they 
apprehend  loss  from  delay  in  the  claim  of  the  owner. 

The  counsel  for  the  defendant,  in  an  ingenious  brief,  has  likened  the  case 
to  the  covenant  of  seizin,  and  right  to  convey  where  the  action  accrues  im- 
mediately, without  an  eviction  ;  but  this  would  be  extending  the  implied 
warranty^  in  this  case,  beyond  the  analogous  cases  of  lands  and  chattel  in- 
terests ;  it  is  there  regarded  as  a  covenant  of  warranty  only,  not  of  seim. 
7  JohM.  B.  258. 

It  is  further  insisted,  that  the  facts  embraced  in  the  offer  shew  fraud  on 
ihe  part  of  the  plaintiff,  and  upon  that  ground  should  have  been  adinitted  un- 
der the  rule  of  Becker  v.  Vrooman.  I  think  not.  There  was  no  offer  to 
prove  guilty  knowledge.  A  man  may  very  well  be  mistaken  in  respect  to 
his  title  ;  and  we  cannot,  therefore,  presume  a  knowledge  of  the  defect.  All 
the  cases  before  referred  to  on  this  point,  show  the  scienter  to  be  material, 
and  that  it  must  be  proved  affirmatively.  Though  the  plaintiff  occupied 
under  a  contract  of  sale,  he  may  have  honestly  supposed  that  he  had  a  right 
to  cut  the  timber,  notwithstanding  the  law  is  otherwise. 

New  trial  denied. 


[  T-OS  ]  •Cooper  vs.  Babbeb. 

Where  a  party  is  raed  for  repnbliBhing  a  lihdtom  article  in  a  newspaper,  and  the  republication 
IB  aooompanied  by  remarks  tending  to  a  justification  of  the  article  bat  not  amonnting  to  it| 
the  defendant  is  not  permitted  to  prove  the  tmth  of  the  remarks  in  nutigaUon  of  damages, 
because  the  evidence  would  tend  to  prove  the  charge  well  founded.  Evidence  in  mitigation 
must  be  such  as  admits  the  charge  to  be  false. 

A  judge  at  the  circuit  may,  upon  his  own  motion,  exclude  evidence  which  he  deems  irrtieoani; 
he  is  not  bound,  although  the  opposite  party  does  not  object,  to  sit  and  hear  testimony  which 
can  have  no  legal  bearing  upon  the  question  to  be  tried. 

This  was  an  action  for  a  libelj  tried  at  the  Montgomery  circuit,  in  May, 
1889,  before  the  Hon.  John  Willard,  one  of  the  circuit  judges. 

The  defendant  was  the  editor  of  a  newspaper  called  the  Otsego  Bepuh* 
lican^  and  on  the  14th  of  August,  1837,  republished  in  that  paper  an  article 
from  another  paper  called  the  Chenango  Telegraphy  which  commenced  as 
follows—*"  J.  FsNiMOBB  CoopEB.    This  gentleman,  not  satisfied  with  faarmg 
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drawn  down  npon  his  head  nnivenal  contempt  from  abroad,  [meaning  Europe,] 
has  done  the  same  thing  for  himself  at  Cooperstown,  where  he  resides." 
The  article  also  contained  other  impatations  upon  the  plaintiff  which  were 
held  to  be  libellous  on  the  trial,  without  anj  objection  on  the  part  of  the  de- 
fendant to  the  ruling  of  the  judge  in  that  respect.  The  defendant  published 
the  article,  with  remarks  of  his  own  in  relation  to  a  controversy  which  had 
arisen  between  the  plidntiff  and  some  of  the  citisens  of  Oooperstown  in  rela- 
tion to  l^ee-mile  poifU^  a  piece  of  land  projecting  into  Otsego  lake.  No 
part  of  the  defendant's  remarks  was  pointed  out  on  the  trial  as  being  libel- 
lous. The  plaintiff's  counsel  made  a  full  opening,  as  though  prepared  and 
willing  to  go  into  the  whole  matter  relating  to  the  point,  if  the  defendant 
should  desire  it.  After  proving  the  publication,  and  admitting  that  what  the 
defendant  published  as  purporting  to  come  from  the  TaUgraphy  Was  in  fact 
copied  from  that  paper,  the  plaintiff  rested. 

*The  defendant,  with  the  plea  of  not  guiltj,  had  given  notice  of  [  *106  ] 
special  matter  in  justification,  in  which  he  alleged  that  he  had  re- 
published the  TeUgraph  article  with  good  motives  ;  and  then  went  on  to  say, 
that  evidence  would  be  given  in  relation  to  the  controversy  about  the  Point, 
which,  as  it  was  set  forth  in  the  notice,  tended  to  support  the  account  which 
the  defendant  had  ^Ven  of  the  matter  in  his  remarks.  When  the  defend- 
ant's counsel  sat  down,  after  opening  the  defence,  the  judge  stated  that  he 
had  looked  over  the  pleadings,  and  feeling  satisfied  that  the  matters  set  forth 
in  the  notice  did  not  amount  to  a  justification  and  were  irrelevant,  he  should, 
without  wuting  for  any  application  for  that  purpose,  exclude  evidence  of 
those  matters.  To  this  opinion  the  defendant  excepted.  The  defendant 
then  offered  to  prove  those  matters  in  mitigation  of  damages.  The  judge 
said  the  evidence  was  not  admissible.  Exception.  The  defendant  then 
offered  to  prove  that  every  fact  stated  in  his  remarks  as  published,  was  true. 
The  judge  overruled  the  evidence,  and  the  defendant  excepted.  After  the 
cause  had  been  summed  up  by  the  counsel,  the  judge  charged  the  jury,  to 
which  no  exception  was  taken.  The  jury  having  found  a  verdict  for  the 
plaintiff,  the  defendant  now  moves  for  a  new  trial  on  a  bill  of  exceptions. 

J.  A.  SpeMefy  for  defendant. 

JB.  CooptTy  for  pbdntiff. 

By  the  Courtf  Brokson,  J.  The  defendant  republished  in  his  paper  an 
article  from  the  Chenango  Telegraph,  certun  parts  of  which  were  pomted 
ont  on  the  trial  as  being  libellous.  He  accompanied  the  republication  with 
remarks  of  his  own,  none  of  which  were  mentioned  at  the  trial  as  being  ac- 
tionable.   The  notice  annexed  to  the  defendant's  plea,  affirmed  the  truth  of 
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9om€  of  the  facts  mentioned  in  his  remarks.  This  is  the  most  that  can  be 
jostlj  claimed  for  the  notice.  It  was  insufiScient,  and  the  evidence  which  the 
defendant  offered  under  it,  would  have  been  inadmissible^  although 
[  *107  ]  nothing  had  been  in  question  but  the  statements  *which  the  defen* 
dant  made  in  addition  to  the  Telegraph  article.  But  when  we 
look  at  the  objectionable  parts  of  that  article,  it  is  impossible  to  saj  that  the 
facts  set  up  in  the  notice  furnished  anj  answer  whatever  to  the  publication. 
Sut  if  we  lay  out  of  view  the  question  about  the  sufficiency  of  the  notice, 
and  assume  that  the  pleadings  were  in  the  proper  form  in  reference  to  all  the 
evidence  which  was  offered,  it  will  not  aid  the  defendant's  case.  It  is  a  fa- 
miliar principle  in  the  law  of  libel,  both  in  relation  to  the  pleadings  and  the 
proofs,  that  the  defendant  must  answer  the  particular  charge  which  he  has 
made,  and  that  the  justification  must  be  as  broad  as  the  imputation  upon  the 
plaintiff's  character.  Andrews  v.  Vanduzerj  11  Johns.  JR.  38.  Miiehdl  v. 
Borden^  8  Wendell^  570.  Siilwtll  v.  Barter^  19  id.  487,  and  cases  cited. 
Now,  if  the  defendant  had  proved,  according  to  his  broadest  offer  of  evidence, 
that  every  fact  stated  in  his  remarks  was  true,  it  would  have  made  out  nei- 
ther justification  nor  excuse  for  publishing  other  matter,  which  was  libellous. 
Good  morals,  as  well  as  the  law,  forbid,  that  the  addition  of  some  truth 
should  be  deemed  a  palliation  of  the  wrong  of  publishmg  a  libel. 

If  the  remarks  had  in  themselves  any  tendency  to  disprove  malice,  or 
counteract  the  injurious  effects  of  the  slander,  the  defendant  had  the  full  beiih 
efit  of  that  consideration  on  the  trial ;  for  the  remarks  were  not  only  read 
to  the  jury  in  connexion  with  the  Telegraph  article,  but  the  jury  took  the 
paper  with  them  on  retiring  to  deliberate  ;  and  they  were  left  at  full  liberty 
to  put  the  most  favorable  construction  upon  the  defendant's  motive  in  makmg 
the  republication,  which  could  be  drawn  from  the  manner  in  which  it  was 
done.  If  the  one  was  in  any  degree  an  antidote  to  the  other,  the  jury  have 
undoubtedly  made  the  proper  allowance.  But  if  we  should  assume  the  con- 
the  contrary,  we  could  not  correct  their  estimate  of  damages  on  a  bill  of 
exceptions. 

Facts  and  circumstances  which  tend  to  disprove  malice,  by  showing  that  Uie 
defendant,  though  mistaken,  believed  the  charge  true  when  it  was  made, 
may  be  given  in  evidence  in  mitigation  of  damages.  But  if  the  facts  and 
circumstances  offered,  tend  to  establish  the  truth  of  the  charge, 
[  *108  ]  *or  form  a  link  in  a  chain  of  evidence  going  to  make  out  a  justifi- 
cation, they  are  not  admissible  in  mitigation  of  damages.  Iik 
short,  evidence  going  only  to  the  damages,  must  be  such  as  admits  the  charge 
to  be  false.  Oilman  v.  Lowell^  8  Wendell,  573.  Purple  v.  Borton^  13  id. 
9.  The  evidence  which  the  defendant  offered,  although  it  fell  far  short  of 
the  mark,  tended  to  make  out  a  justification.  It  did  not  admit  that  the 
charge  was  false.    The  defendant  did  not  propose  to  disprove  malice  by 
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showing  that  he  acted  upon  mistaken  information  concerning  the  facts  of  the 
case  :  hut,  on  the  contrary,  he  still  affirmed  the  trath  of  his  remarks.  As 
a  har  to  the  action,  the  eyidence  was  inadmissible,  because  the  justification 
was  not  so  broad  as  the  imputation  upon  the  plaintiff's  character  ;  and  it 
was  not  proper  evidence  in  mitigation  of  damages,  for  the  reason,  that  so  far 
as  it  went,  it  tended  to  prove  the  charge  well  founded. 

What  influence  the  evidence  might  have  had  upon  the  jurj  in  estimating 
damages,  no  one  can  tell.  It  is  matter  of  mere  conjecture.  But  upon  es- 
tablished principles,  it  could  have  no  legitimate  bearing  upon  the  question, 
and  was  therefore  properly  excluded. 

The  ground  on  which  the  defendant's  counsel  mainly  relied  for  obtaining^ 
a  new  trial,  was,  that  the  judge  overruled  the  evidence  on  bis  own  motion, 
when  the  plaintiff  not  only  made  no  objection,  but  seemed  willing  to  go  into 
the  whole  controversy  in  relation  to  Three-mile  point.  If  the  judge  had 
acted  on  the  sole  ground  that  the  notice  was  insufficient,  the  defendant  would, 
perhaps,  have  some  reason  to  complain  of  the  decision.  Objections  to  the 
form  of  the  pleadings  may  be  waived  by  the  parties.  But  the  evidence  was 
excluded  on  the  ground  that  it  was  in  its  own  nature  irrelevant.  It  could 
make  out  neither  justification  nor  excuse  for  republishing  the  Telegraph  ar* 
tide.  And  although  the  plaintiff  might  not  be  disposed  to  restrict  the  de- 
fendant in  any  evidence  which  he  wished  to  give,  the  judge  was  not  obliged 
to  burden  himself  and  the  jury,  and  to  delay  other  suitors,  by  entering  upon 
the  investigation  of  matters  which  could  have  no  legal  bearing  upon  the  ques-^ 
tion  to  be  tried. 

This  is  a  bill  of  exceptions,  and  it  only  reaches  those  *ques-     [  *109  ] 
tions  of  law  in  which  the  party  was  overruled  on  the  trial.    No  ex- 
ception was  taken  to  the  charge  ;  and  I  am  unable  to  see  any  ground  which 
will  authorize  us  to  disturb  the  verdict. 

Kew  trial  denied. 


Stockholm  vs.  Bobbins. 

A  r&4axatitm  of  a  bill  of  costs  will  be  ordered  when  demanded  by  an  attorney  either  of  his 

own  client  or  of  the  oppotiU  pcarty,  eyen  after  a  diaconiinvanet  of  the  snit  and  pajnnent  of 

the  money,  upon  complaint  of  error  in  the  taxation. 
The  same  mle  does  not  inrariably  preyail  between  attorney  and  dienU^  as  between  j)arfy  and 

party ^  in  respect  to  the  amount  of  costs  to  be  reoorered. 
An  attorney,  however,  is  not  entitled  to  charge  his  client  for  swelling  an  original  writ  by 

special  oowUe  spread  ont  in  the  writ  when  the  common  money  ommiM  woold  hare  sufficed. 

This  was  an  action  of  asBumpsit  tried  at  the  Tompkins  circuit,  In  Febru- 
ary, 1839,  before  the  Hon.  Robebt  Monell,  one  of  the  circuit  judges. 
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The  suit  was  brought  for  the  recovery  of  bills  of  costs  in  two  suits  prose- 
cuted by  the  plaintiff,  as  the  attorney  of  the  now  defendant  against  the 
Tompkins  County  Bankj  daring  the  suspension  of  tpecie  payments  by  the 
banks  in  this  state.  The  suits  were  by  original^  setting  forth  the  causes  of 
action  in  full  on  numerous  bank  hUls  as  on  promissory  notes,  and  also  under 
the  common  money  counts  ;  the  summons  m  one  case  containing  272  and  in 
the  other  294  folios,  The  originals  were  returnable  in  January  term,  1838. 
Previous  to  the  return  day,  Bobbins  and  the  Tompkins  County  Bank  submti* 
ted  the  suits  to  arbitration,  the  bank  agreeing  to  pay  the  taxaHle  costs  of  the 
suits.  On  the  18th  December,  1837,  the  arbitrator  made  his  award,  direct- 
ing the  bank  to  pay  the  amount  of  the  bills  for  the  non-payment  of  which 
the  suits  had  been  brought,  with  ten  per  cent  damages*  On  the  29th  Janur 
ary^  1888,  Stockholm j  on  due  notice  to  the  attorneys  of  the  bank,  had  the 
costs  taxed  in  one  suit  at  $152,50,  and  in  the  other  at  0141,50. 
[  *110  ]  In  Mofdi  ^following,  the  bank  applied  to  this  court  for  a  re-taxa* 
tion,  which  was  ordered,  and  the  taxing  oflBcer  directed  to  strike 
out  from  the  bills  all  charges  for  causes  of  action  stated  in  the  writs  of 
summons,  except  those  stated  in  the  money  counts. 

The  attorney,  Stockholm,  then  commenced  this  suit  against  his  client 
Bobbins,  demanding  the  full  amount  of  costs  as  taxed  in  January ,  and  de- 
livered a  bill  of  particulars,  setting  forth  the  taxed  bills  as  items  of  his 
claim.  On  the  trial  of  the  cause  the  above  facts  were  shown.  The  plain- 
tiff objected  to  the  evidence  of  the  order  for  re-taxation,  insisting  that  the 
suits  against  the  bank,  having  been  submitted  to  arbitration  were  out  of 
court,  and,  therefore,  an  order  for  retaxation  could  not  legally  be  made ;  and 
secondly,  that  he,  the  attorney,  having  been  deprived,  by  his  client,  of  the 
control  of  the  suits  by  submitting  them  to  arbitiation,  was  not  bound  by  the 
Tj  order  for  re-taxation,  and  should  not  be  held  to  be  affected  by  it.  The  judge 
overruled  the  objection,  and  it  was  then  proved  that  the  costs  in  the  suits 
against  the  bank,  taxed  according  to  the  direction  of  the  court  m  the  rule 
for  re-taxation  would  not  exceed  nineteen  dollars.  The  defendant  claimed 
by  way  of  set  off,  the  sum  of  $86,  for  money  paid  by  him  to  a  third  person 
for  copying  a  portion  of  the  original  writs,  and  for  his  own  services  in  copy- 
ing another  portion  of  them,  the  portions  thus  copied  by  the  defendant  and 
by  lus  procurement  amounting  to  about  1100  folios.  The  circuit  judge 
charged  the  jury  that  the  writs  of  summons  would  have  been  good  had 
they  contuned  only  the  money  counts,  but  if  they  should  come  to  the  con-' 
elusion  that  the  attorney  believed  in  good  faith  that  it  was  necessary  to  tlie 
interests  of  his  clients,  that  the  writs  should  be  drawn  up  in  the  manner 
they  had  been,  he  was  entitied  to  be  paid  for  his  services,  and  they  should 
allow  him  what  they  should  conclude  he  reasonably  deserved  to  have.     The 
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jury  found  a  yerdict  in  favor  of  the  dtfendant^  and  certified  a  balance  in  his 
favor  of  twentjf  doUar$.    The  plaintiff  moves  for  a  new  trial. 

D.  B.  Stockholm  f  in  pro  per. 

C.  Humphrey,  for  defendant. 

"^By  the  Court,  Cowbn,  J.  I  do  not  think  the  power  of  this  court  [  *111  ] 
to  fix  the  amount  of  costs  by  ordering  a  re*taxation,  would  be  gone 
even  by  a  voluntary  settlement  of  a  cause,  paymedt  of  the  money  and  actual 
discontinuance  ;  much  less,  I  should  suppose,  where  it  is  merely  constructive, 
as  by  a  submission  to  arbitration.  The  court  may  direct  a  re-taxation  of  costs, 
irrespective  of  the  actual  pendency  of  a  suit  in  which  the  taxation  is  to  opeiate, 
and  often  do  so  as  between  attorney  and  client.  The  right  and  duty  to  do 
this,  arises  from  the  general  authority  of  the  court  over  attorneys  as  its  offi- 
cers ;  one  branch  of  which  is  the  power  to  prevent  improper  exactions  either 
from  the  opposite  party  or  their  own  clients.  Wadiworth  v.  Allen,  1  Chit. 
R.  186.  Starr  v.  Vanderheyden,  9  Johne.  R.  258.  Fid.  dl$o  KeUogg  v. 
Potter,  11  Wendell,  170.  The  plaintiff,  therefore,  relying  on  the  taxation 
of  the  commissioner  as  evidence  for  himself,  was  bound  to  take  it  with  the 
deductions  made  by  the  rules  on  the  motion  to  retax.  Whether  that  deduc. 
tion,  which  was  made  as  between  party  and  party,  should  in  all  cases  c<»i- 
elude  as  between  attorney  and  client  is  another  question.  The  attorney 
may,  in  his  over  domg,  act  in  good  faith,  on  a  real  doubt  whether  it  be  not 
necessary ;  and  though  his  services  be  reduced  as  to  the  opposite  party,  may 
possibly,  notwithstanding,  recover  against  his  client  for  the  whole ;  but  hard, 
ly,  I  should  think,  in  a  case  like  this,  where  he  makes  the  very  bills  cut 
down  by  the  court  his  bill  of  particulars  and  his  evidence  on  the  trial.  The 
judidal  act  on  which  he  sought  to  recover,  had  been  reviewed  on  appeal  and 
reversed.  Independent  of  that,  I  apprehend,  the  rule  in  a  matter  of  this 
kind,  would  be  about  the  same  between  attorney  and  client  as  between  party 
and  party.  In  both  cases,  the  extent  of  taxation  would  depend  on  the  intent, 
to  be  collected  from  the  utility  or  the  obvious  inutility  of  the  act.  Vid. 
WHUnk  V.  Reekie,  11  Wendell,  84.  Be  all  this  as  it  may,  however,  the  judge 
thought  the  bills  open  to  the  question  of  good  faith,  and  put  the  distinction 
to  the  jury,  with  instructions  to  act  upon  it,  and  allow  them  in  full,  should 
tiiey  conclude  that  the  plaintiff  performed  this  excess  of  labor 
under  a  belief  that  it  was  necessary.  He  explamed  to  *them  [  *112  ] 
the  law  and  the  practice  which  governs  in  the  use  of  the  special 
and  general  counts  on  promissory  notes,  thus  placing  before  them,  as  fieur  as 
possible,  the  materials  for  forming  a  correct  conclusion.  The  pluntiff  canr 
not  compUdn  that  the  legal  ground  of  his  claim  has  been  improperly  narrow- 
ed.    The  jury  found  that  so  much  writing  was  not  performed  in  good  futh. 
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It  strnck  them,  I  suppose,  as  it  certainly  ^d  me,  when  I  ordered  the  re- 
tazation,  that  all  the  folios  beyond  the  money  counts  were  drawn  oat  with 

the  single  purpose  of  swelling  the  costs  against  the  bank. 

It  is  now  said  that  special  counts  were  necessary  to  mdicate  tho  claim  of 
10  per  cent,  by  way  of  damages,  which  this  bank  is,  by  its  charter,  Sess.  L. 
of  1831,  p.  512,  §  81,  made  liable  to  pay  after  demand ;  at  least  that 
this  view  raises  a  doubt  on  the  mode  of  declaring,  which  would  warrant  the 
precaution  taken.  It  seems,  that  in  fact,  the  counts  in  question  were  fram- 
ed so  as  specially  to  claim  the  damages.  Thus,  a  considerable  addition  was 
made  to  each  count,  and  the  aggregate  folio  increased  a  good  deal.  This 
is  the  first  time  I  have  heard  of  that  argument.  It  was  not  mentioned  on 
the  motion  to  re-tax ;  nor  could  it  have  changed  the  result.  It  must  have 
naturally  occurred  to  any  legal  mind,  on  conffldering  the  words  of  the  stat- 
ute with  no  more  than  ordinary  care,  that  it  was  not  intended  to  affect  the 
form  of  declaring ;  but  that  the  claim  to  the  10  per  cent,  would  be  raised 
by  evidence  under  the  ordinary  counts,  as  in  common  cases.  It  was  the 
direct  consequence  of  this  bank  refusing  payment,  as  much  so,  as  if  each 
note  had  expressed  the  obligation.  It  followed,  the  same  as  interest  at  7 
per  cent,  would  do  on  a  common  promissory  note.  It  was  the  law  of  the 
contract ;  and  a  declaration  need  never  claim  damages  specially,  which  are 
a  direct  consequence  of  the  case  made  out  by  evidence.  This  is  a  familiar 
rule  of  pleading. 

In  the  most  favorable  view,  it  cannot  add  to  the  argument  of  Ixma  fide9^ 

that  this  mere  legal  effect  or  claim  of  10  per  cent,  is  added  to  each  special 

count,  with  great  detail,  instead  of  being  appended,  once  for  all,  at  the  oon- 

clusion  of  the  whole. 

New  trial  denied. 


[  *113  ]  Benkbtt  v$.  Inqebsoll. 

A  court  of  common  pleas  in  an  appeal  cote,  are  bound  to  pronounce  on  all  qveiUonBo/  law  nii- 
ed  and  passed  upon  in  the  conrt  below.  Where  such  conrt  refiued  to  hear  and  decide  upon 
a  question  of  the  sufficiency  of  an  affidavit^  presented  upon  the  application  for  an  attachment 
in  the  court  below,  and  such  affidavit  was  in  fact  insufficient^  the  judgment  of  the  common 
pleas  was  reversed. 

J<  seemsn  a  party  may  sue  out  an  attachment  from  a  justice's  court,  al&ough  his  demand  exceed 
the  jurisdiction  of  the  court,  provided  that  the  sum  for  which  judgment  be  claimed  is  within 
its  jurisdiction. 

Error  from  the  Tompkins  common  pleas.  Ingersoll  commenced  a  suit  by 
attachmevii  agtdnst  Bennett  in  a  justice's  court.  He  made  affidavit  that  Ben- 
nett was  justly  indebted  to  him  on  demands  arismg  upon  contract,  in  the 
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sum  of  $200,  076r  and  above  all  discounts,  &c.  and  that  the  application 
made  by  him  for /our  attadiments  of  fifty  dollars  eaeh^  was  made  on  the 
ground  that  Bennett  had  departed  from  the  county,  and  removed  and  dis- 
posed of  his  property,  with  intent  to  defraud  his  creditors,  as  the  deponent 
helitotd.  The  affidavit  did  not  state  the  facts  and  eireumstances  upon  which 
the  application  was  founded.  2  B.  S.  230,  §  28.  The  justice  thereupon 
issued  on  attachment,  the  parties  appeared  before  him,  the  pluntiff  declared 
upon  an  order  for  the  payment  of  money,  and  demanded  $50  or  under. 
The  defendant  moved  that  the  proceedings  be  set  aside,  on  the  following 
grounds  :  1.  That  the  plaintiff  having  sworn  to  an  entire  demand  of  $200, 
could  not  split  it  up  ;  and  2.  That  the  affidavit  upon  which  the  attachment 
had  issued,  was  insufficient,  in  not  setting  forth  the  facts  and  circumstances 
upon  which  the  application  for  an  attachment  was  founded.  The  justice  de* 
nied  the  motion.  The  defendant  thereupon  joined  issue  and  went  to  trial, 
and  the  justice  rendered  a  judgment  against  him  for  $19,49.  The  defend- 
ant  removed  the  cause  by  appeal  to  the  Tompkins  common  pleas,  and  on  the 
cause  coming  on  to  a  hearing  in  that  court,  moved  that  the  proceedings  be- 
fore the  justice  be  held  as  of  no  effect,  or  that  the  plaintiff  be  non- 
suited y<w  the  insuffideney  of  the  affidavit.  The  court  denied  [  •114  ] 
the  motion,  and  directed  a  jury  to  be  empanelled  to  try  the  issues 
of  fact  joined  before  the  justice.  The  defendant  excepted  to  the  decision  of 
the  court.  The  cause  was  tried  and  a  verdict  found  for  the  plaintiff.  The 
defendant  sued  out  a  writ  of  error. 

Ben  Johnson^  for  the  plaintiff  in  error. 
J.  Solmes,  for  the  defendant  in  error. 

By  the  Courtj  Nelson,  Ch.  J.  It  was  intended  by  the  legislature  that 
by  the  appeal,  the  cause  should  be  transferred  bodily  from  the  justice  to  the 
common  pleas,  and  a  trial  de  novo  take  place  between  the  parties  upon  the 
issues  formed  by  the  pleadings  below.  But  after  the  cause  is  thus  removed, 
and  in  possession  of  the  court,  it  must  surely  have  the  power  to  entertain 
any  motion,  that  may  properly  arise  upon  the  facts,  and  which  goes  to  the 
foundation  of  the  action. 

The  objection  to  the  affidavit  was  fatal  to  the  whole  proceedings.  16 
Wendelly  562,  and  cases.  See  also  18  id.  46.  Whether  the  judgment  on 
the  appeal  would  have  been  any  better  than  the  one  before  the  justice,  it  is 
not  material  now  to  examine.  The  question  before  the  justice  was  one  of 
law,  and  might,  perhaps,  be  regarded  in  the  light  of  an  issue  in  law  there, 
which  he  should  have  decided  for  the  defendant ;  and  regarding  the  manner 
in  which  o^jectiona  of  this  nature  are  entertained  on  certiorari^  the  fact  of 
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the  defendant's  being  compelled  to  plead,  should  not  here  be  deemed  a  wai- 
ver of  the  point.  17  Wendell^  85.  The  appellate  court,  then,  should  have 
entertained  this  question,  and  reversed  the  judgment  below  for  the  error  m 
tiie  aflSdavit. 

The  affidavit  shewing  an  indebtedness  in  $200,  when  the  jurisdiction  of 
the  justice  extended  onlj  to  $60,  was,  perhaps,  well  enough,  as  the  plaintiff 
claimed  only  the  latter  amount.  Certidnlj  he  could  not  split  his  demands 
and  take  out  four  attachments  ;  a  recovery  on  one  would  extinguish  the  en- 
tire demand.    This  point,  however,  does  not  appear  in  the  case. 

Judgments  reversed. 


[  116  ]      *BaNK  of  SAimUBKY  V9.  SCOVILLB,  Ba&TON  &   MOONST. 

Where  a  bank  duoonnts  a  note  to  extinguiBh  a  debt  dne  to  it  from  the  holder,  or  the  proceeds 
are  applied  Unoardi  ditcharge  of  his  liability,  sach  acts  are  equralent  to  paying  value  at  Ae 
time,  and  conBtitute  the  bank,  holders  for  raloable  consideration. 

This  was  an  action  of  asiumprit^  tried  at  the  Erie  circuit  in  January^ 
1889,  before  the  Hon.  Nathan  Dayton,  one  of  the  circuit  judges. 

The  action  was  on  a  note  for  $500,  dated  May  11, 1837,  made  by  the 
defendant  Seoville^  payable  sixty  days  after  date,  at  the  Bank  of  Boffido,  to 
the  order  of  the  defendant  Barton^  and  endorsed  by  him  and  the  defendant 
Mooney.  The  defence  was  umiry.  It  was  an  accommodation  note,  which 
bad  been  discounted  at  an  usurious  rate  of  interest  by  Henry  2>.  Wordy  a 
broker  in  Buffalo,  and  by  him  negotiated  to  the  plaintifb.  Ward,  in  his 
deposition,  testified  that  he  passed  the  note  to,  and  it  was  discounted  by  the 
plaintifi,  in  June,  18ST,  to  extinguish  a  debt  due  by  the  witness  to  the  plun- 
tifi :  and  again  he  said  the  note  was  discounted  by  the  plaintiflb  for  his  ben- 
efit, and  the  avails  went  so  far  to  discharge  his  liabilify  to  them.  The  plain- 
tifihadno  knowledge  of  the  usury.  The  judge  ruled  that  the  plaintiflb 
were  i<ma.^  holders,  and  entitied  to  recover.  Exception.  Verdict  for 
plaintiffii.    Defendants  move  for  a  new  trial. 

S*  Stevtniy  for  defendants. 
A.  Tdbery  for  plamtifi. 

By  the  Courty  Brokson,  J.  The  note  was  transferred  before  the  usury 
act  (^  1887  took  effect ;  the  plaintifb  received  it  in  good  &ith,  without  any 
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notice  of  the  nsurj,  and  the  onlj  question  is,  whether  they  paid  a  valuable 
consideration.  1  JR.  S.  772,  §  5.  It  think  thej  did.  It  is  not  the  case  of 
a  note  received  in  security  for  a  precedent  debt,  without  parting  with  any 
thing  at  the  time.  The  note  was  dUeounted  by  the  plaintiffs  for  the  benefit 
of  Ward,  to  extinffiush  his  debt  and  the  avails  went  to  discharge 
his  liability  to  the  *bank.  I  cannot  understand  this  language  as  [  *116  ] 
meaning  less  than  that  the  proceeds  of  the  note  were  actually 
applied  to  the  use  of  Ward.  It  is  the  same  thing,  substantially,  as  though 
Ward  had  first  received  the  money  and  then  paid  it  over  to  the  plaintiffs,  or, 
indeed,  to  any  other  creditor.  If  Ward's  liability  was  discharged — ^his  debt 
extinguished — ^it  is  impossible  to  deny  that  the  plaintiffs,  in  effect,  parted 
with  their  money,  and  that  Ward  received  it.  In  2%«  Bank  of  Salina  v. 
Babeoek  and  others j  21  Wendell^  499,  the  old  notes  were  charged  over  and 
cancelled  by  the  bank  ;  and  although  not  actually  given  up,  we  held  that 
the  bank  was  a  bona  fide  holder  for  value  of  the  new  note  which  had  been 
discounted  to  take  up  the  old  ones.  The  principle  of  that  case  is,  I  thmk, 
decisive  in  favor  of  the  plaintiffs. 

We  were  referred  by  the  counsel  for  the  defendants  to  the  case  of  The 
Ypeilanti  Bank  v.  Martin  and  others^  decided  on  the  argument  at  July 
term,  1839.  I  have  looked  into  the  papers  in  that  case,  aad  it  does  not 
appear  that  the  bank  had  parted  with  the  proceeds  of  the  note,  by  either 
paying  over  the  money  to  Stevens  ^  Co.,  or  applying  it  in  satisfaction  of 
their  debt.  We  thought  the  plaintiffs  had  not  made  out,  that  they  had  in 
any  way  paid  value  for  the  note,  and  on  that  ground  the  report  of  the  refe- 
ree was  set  aade. 

New  trial  denied. 


White  vs.  Cole  &  Thurman. 

Where  a  jcAooncr  was  mortgaged  for  a  precedent  debt  whilst  ont  on  a  voyage  from  Oswego  on 
Laix  Ontario  to  Cleareland  on  Lake  Ene^  and  delirery  of  the  property  was  not  made 
nntil  after  a  levy  of  an  execution  against  the  mortgagor  in  favor  of  a  third  person,  it  was 
HSI.D,  that  as  against  a  purchaser  under  the  execution,  the  mortgage  was  void  within  the 
meaning  of  the  5th  ^  of  the  act  relative  to  fraudulent  conveyances  ;  that  although  the  ab- 
sence of  the  vessel  from  port  at  the  time  of  the  execution  of  the  mortgage  was  a  sufficient 
excuse  for  not  changing  the  possession,  such  excuse  ceased  when  the  vessel  returned  to  port 
and  possession  was  not  forthwith  taken  by  t)ie  mortgagee.* 

*The  exceptions  to  f  5.  specified  in  §  7  of  the  samejact,  to  wit,  contracts'of  bottomry  or    [  *1 17  ] 
reepondentia,  and  assignments  or  hypotheeatione  of  vessels  or  goods  at  sea  or  in 
Jbreign  ports,  refer  to  loans  made  or  moneys  borrowed  in  reference  to  a  particular  voyage  or 


*  Sedvid,  Smith  i'  Hoe  T.  Acker,  23  WendeU,^5S, 
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TojageBytLTQ  of  a  nautical  character,  and  do  not  apply  to  mortgages  of  personal  propert 
in  their  ordinary-  sense. 

The  general  doctrine  of  this  court  in  reference  to  personal  mortgages  Tindicatcd. 

A  purchaser  at  a  sheriffs  sale  of  personal  property  incumbered  by  a  mortgage,  will  be  deemed 
to  purchase  only  the  equity  of  redemption ^  where  the  mortgage  is  a  valid  instrumtnt  and  the 
purchaser  has  notice  of  its  existence  ;  but  not  so  where  the  mortgage  is  fraudulent^  and  the 
purchase  is  made  adverse  to  the  claim  of  the  mortgagee. 

It  seems,  a  mortgage  of  personal  property  is  not  a  pledge  within  the  meaning  of  the  statute.  (2 
R,  S.  290,  4  20,  2d.  ed.)  authorizing  the  sole  of  the  interest  of  the  pledgor.  A  pledge  as  ap- 
plied  to  chattels  is  a  bailment,  that  is,  an  actual  delivery  of  the  thing  for  the  security  of  some 
engagement  After  the  title  of  the  mortgagee  has  become  absolute,  the  statute  cannot  di- 
vest it,  and  the  property  is  not  the  subject  of  execution. 

A  mortgagor  of  personal  property  is  an  incompetent  witness  for  the  mortgagee  in  a  controversy 
between  the  latter  and  a  purchaser  under  an  execution  issued  subsequent  to  the  execution  of 
the  mortgage,  where  such  instrument  is  void  (or  want  of  possession  of  the  goods  accompany- 
ing its  delivery,  and  actual  possession  is  not  taken  by  the  mortgagee  until  after  levy  by  virtue 
of  the  execution. 

This  was  an  action  of  trover^  tried  at  the  Oswego  circuit  in  December, 
1838,  before  the  Hon.  Philo  Gridley,  one  of  the  circuit  judges. 

The  suit  was  brought  for  an  undivided  half  of  a  schooner  called  the  Dem- 
inffy  her  tackle,  apparel  and  furniture,  purchased  by  the  plaintiff  on  the  9th 
March,  1838,  at  a  sheriflTs  sale,  by  virtue  of  an  execution  issued  on  a  judg- 
ment in  favor  of  the  Commercial  Bank  of  Oiwego  against  Frederick  TF". 
Deminffy  Chester  Deming^  Charles  Smyth  and  John  A.  Smith,  docketed  16th 
October,  1887,  for  the  sum  of  $149,77.  The  execution  was  tested  on  the 
day  of  docketing  of  the  judgment,  was  returnable  28th  October,  1837,  and 
was  delivered  to  Francis  Hood,  a  deputy  of  the  sheriff  of  Oswego,  on  the 
19th  October,  who  two  days  thereafter  made  a  levy  upon  the  schooner,  by- 
going  on  board  of  her,  where  ho  found  no  one,  but  within  three  days  there- 
after informed  one  of  the  defendants  in  the  execution  of  the  levy  made  by 
him.  The  Demings  at  that  time  had  the  possession  of  the  vessel, 
[  *118  ]  and  continued  in  possession  until  December ;  they  ^resided  at  0«- 
wegoj  and  were  or  had  been  the  owners  of  the  one  half  of  the 
schooner,  and  Messrs.  Williams  ^  Hollisttr  of  Utiea  of  the  other  half. 
The  vessel  was  registered  at  Oswego  on  the  7th  August,  1837,  in  the 
names  of  the  owners,  and  was  sailed  by  John  Ripson  as  master,  from  the 
time  of  her  registry  until  she  was  laid  up  in  December.  Before  the  vessel 
commenced  running,  it  was  agreed  between  the  owners  that  the  Demings 
should  run  her  throughout  the  season  for  the  joint  account  of  all  the  owners. 
At  the  time  of  the  sale  by  Rood,  an  agent  of  Alsop  Weed,  Jared  S.  Weed 
and  Richardson  Thurman,  the  latter  persons  residing  at  Troy^  gave  public 
notice  that  Messrs.  Weed  and  Thurman  were  in  possession  of  the  one  half  of 
the  schooner  by  virtue  of  a  mortgage  of  the  same  executed  to  them  by  the 
two  Demings.    After  the  property  was  put  up  for  sale,  the  present  plaintiflf 
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inquired  if  it  was  one  half  that  was  to  be  sold  ?  to  which  Rood  answered, 
that  he  sold  the  right,  title  and  interest  of  the  Demings  onlj,  that  he  would 
not  guarantee  that  thej  had  any  title,  and  that  the  purchasers  might  fight  it 
out.  The  vessel  was  struck  off  to  the  present  plaintiff  at  tAree  dollarSy 
which  was  the  highest  sum  bid.  The  value  of  the  vessel  was  estimated  bj 
the  witnesses  at  from  $4000  to  $6000.     The  plaintiff  rested. 

The  defendants  proved  that  on  25th  August,  1837,  the  Messrs  Demings 
executed  a  mortgage  of  an  undivided  half  of  the  schooner  in  question  to 
Messrs.  Weed  and  Thurman,  conditioned  for  the  payment  of  $2000,  on  the 
first  day  of  September  then  next,  and  authorizing  the  mortgagees  in  case 
they  deemed  themselves  insecure  to  take  possession  of  the  vessel  previous  to 
the  day  of  payment  and  to  sell  her,  applying  the  proceeds  to  the  payment  of 
the  debt.  The  mortgage  was  filed  in  the  town  clerk's  office  of  Oswego  on 
the  28th  August,  1837.  The  plaintiff  admitted  that  the  Messrs.  Demings 
were  indebted  to  the  mortgagees  in  the  sum  specified  in  the  mortgage  at  the 
date  thereof,  and  that  the  mortgage  was  executed  to  them  at  their  solicitation, 
and  it  was  proved  that  at  the  date  of  the  mortgage  the  vessel  was  not  at 
Oswegoj  having  sailed  from  there  on  the  10th  August  for  Gleave- 
land,  and  not  having  returned  to  Oswego  *until  the  2d  September ;  [  *119  ] 
between  which  day  and  24th  December  she  performed  four  other 
voyages  when  she  was  laid  up  for  the  winter.  The  defendants  also  proved 
{hat  on  the  28th  December,  1837,  the  Messrs.  Demings  executed  a  bond  and 
warrant  of  attorney  to  the  Messrs.  Weed  and  Thurman  conditioned  for  the 
payment  of  $1966,90,  by  virtue  of  which,  judgment  was  entered  on  the  80th 
December.  The  bond  and  warrant  were  executed  as  additional  security  for 
the  debt  specified  in  the  mortgage,  and  it  was  agreed  between  the  parties  that 
tiie  mortgage  should  continue  in  force.  On  the  judgment  thus  entered  an 
execution  was  issued  and  delivered  to  Cole^  a  deputy  sheriff  of  Oswego,  (one 
of  the  defendants  in  this  cause)  on  the  80th  December,  1837,  and  on  the 
28th  March,  1838,  he  sold  the  vessel  at  public  vendue  by  virtue  of  the 
execution  and  the  mortgage  executed  to  Messrs.  Weed  and  Thurman,  the 
latter  being  the  purchasers  at  the  sale,  and  Thurman^  one  of  the  defendants 
in  this  case,  having  indemnified  the  sheriff.  The  defendants  also  proved  that 
on  the  28th  December,  1837,  Sk  formal  delivery  of  the  schooner,  her  tackle, 
apparel  and  furniture,  was  made  by  the  Messrs.  Demings  to  Messrs.  Weed 
and  Thurman  un^er  the  mortgage^  and  she  was  placed  by  them  in  the 
charge  of  an  agent.  Evidence  was  given  for  the  purpose  of  showing  that 
a  levy  was  not  in  fact  made  by  Rood  under  the  execution  in  favor  of  the 
Commercial  Bank  previous  to  the  return  day  thereof.  Fr^dtrich  W.  Dem- 
ing  was  offered  as  a  witness  on  the  part  of  the  defendants,  he  was  objected 
to  as  incompetent  on  the  ground  of  interesty  and  the  objection  was  sustsuned 
hj  the  judge. 
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The  evidence  being  closed,  the  counsel  for  the  defendants  insisted,  1. 
That  the  vessel  not  being  in  part  at  the  time  of  the  execution  of  the  mort- 
gage, this  case  is  within  the  exceptions  to  §  5,  as  specified  in  §  7  of  the  title 
to  the  statutes  respecting  fradulent  conveyances ;  2.  That  the  pluntiff  hav- 
ing notice  of  the  mortgage,  purchased  merely  the  right  of  the  Demings^  and 
of  coarse  purchased  subject  to  the  mortgage ;  3.  That  the  mortgage  having 

been  made  for  an  adequate  consideration,  in  good  faith,  and  withr 
[  *120  ]     out  any  intent  *to  defraud,  was  a  valid  conveyance,  and  entitled 

to  a  preference  over  the  judgment  of  the  Commercial  Bank ;  4. 
That  the  question  oi  fravdulent  intent  was  a  question  for  the  jury  and  not 
for  the  court ;  5.  That  the  circumstances  of  the  case — the  property  mort- 
gaged being  undivided ;  arrangements  having  been  made  for  running  the 
vessel  throughout  the  season,  with  which  the  mortgages  could  not  interfere ; 
and  the  distance  of  their  residence  from  Oswego,  were  sufficient  reasons  to 
account  for  possession  not  accompanying  the  conveyance;  6.  That  there 
was  no  legal  levy  under  the  execution  of  the  Commercial  Bank,  and  that  this 
question  should  be  submitted  to  the  jury ;  and  7.  That  the  nominal  sum  of 
three  dollars  was  not  a  sufficient  consideration  to  support  the  sale,  and  that 
the  question  should  be  submitted  to  the  jury,  whether,  under  the  circum- 
stances of  the  case,  the  sale  was  not  fraudulent.  The  circuit  judge  thereup- 
on delivered  his  opinion :  that  the  case  did  not  fall  within  the  exceptions 
specified  in  the  7th  §  of  the  act  concerning  fraudulent  conveyances  ;  that 
the  plaintiff,  under  his  purchase,  took  all  the  interest  of  the  Demings  in  the 
vessel  which  the  plaintiflb  in  the  execution  had  a  right  to  sell ;  that  under  the 
rule  adopted  by  the  supreme  court  it  was  not  enough  to  show  a  good  consid- 
eration for  the  mortgage,  but  that  a  good  reason  for  not  delivering  possesion 
mast  be  shewn,  and  that  though  the  fraudulent  intent  is  a  question  of  fact, 
yet  the  reason  for  not  delivering  the  possession  of  the  property,  though  it 
consists  of  facts,  must,  on  the  authority  of  several  cases,  be  facts  which  by 
the  rules  of  law  afford  good  reason  for  such  non-delivery ;  and  that  in  his 
opinion  the  facts  shewn  in  this  case  did  not  upon  those  authorities  furnish 
any  such  good  reason  for  the  non-delivery,  not  only  before  the  forfeiture  of 
the  mortgage,  but  for  a  long  time  thereafter,  even  until  the  close  of  the  sea- 
son ;  that  a  creditor  or  purchaser  looking  at  the  morgage  on  file,  and  seeing 
the  time  elapsed  for  the  fulfilment  of  the  condition  and  observing  the  proper- 
ty still  in  the  possession  and  use  of  the  Demings^  might  justly  conclude  that 

the  debt  was  paid  ;  that  possession  might  have  been  taken  by  the 
[  *121  ]     agent  of  the  defendants,  at  any  time  after  the  forfeiture  when  *the 

vessel  was  in  port ;  that  the  smallness  of  the  sum  bid  by  the  plain- 
tiff did  not  affect  the  validity  of  the  sale,  the  agent  of  the  defendants  being 
present  at  the  sale ;  that  the  levy  was  valid  if  made  in  the  manner  testified 
to  by  the  deputy,  but  tiie  facts  m  referenoe  to  the  levy  would  be  sabmitted 
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to  the  jury,  and  that  the  only  questions  for  the  jury  were  whether  a  proper 
levy  had  been  made,  and  if  they  should  find  in  the  affirmatiye,  then  as  to 
the  amount  of  damages  to  be  awarded  to  the  plaintiff.  After  the  counsel 
for  the  parties  had  addressed  the  jury  upon  the  questions  designated  by  the 
judge  to  be  submitted  to  them,  the  judge  charged  the  jury,  who  found  a  ver- 
dict for  the  plaintiff  for  |^1750.  The  defendants,  on  a  ease  made,  asked  for 
a  new  trial. 

S.  Stevens^  for  the  defendants. 

W.  F.  Alleftj  for  the  plabtiff. 

By  the  Courts  CowEN,  J.  The  statute  under  which  the  plaintiff  claims 
title,  2  R.  S.  70,  2(2  ed*  §  5,  declares,  among  other  thing?,  that  every  assign- 
ment  of  goods  and  chattels  by  way  of  mortgage  or  security,  or  upon  any 
condition  whatever,  unless  the  same  be  accompanied  with  an  immediate  de- 
livery, and  be  followed  by  an  actual  and  continued  change  of  possession  of 
ihe  thing?  mortgaged  or  assigned,  shall  be  presumed  to  be  fraudulent  and 
void,  as  against  the  creditors  of  the  person  making  such  assignment,  or  sub- 
sequent purchasers  in  good  futh ;  and  shall  be  conclusive  evidence  of  fraud 
unless  it  shall  be  made  to  appear  on  the  part  of  the  persons  claiming  under 
such  assignment,  that  the  same  was  made  m  good  faith,  and  without  any  in- 
tent  to  defraud  such  creditors  or  purchasers.  Subsequent  sections  9  and 
10,  u2.  71,  declare  such  a  mortgage  absolutely  void  without  any  qualification, 
unless  it  be  filed  in  the  clerk's  office  of  the  town  where  the  mortgagor  re* 
sides.  In  the  case  at  bar,  the  mortgage  being  filed,  must  stand  or  fall  by 
the  5th  section,  unless  it  come  within  the  7th,  id*  70,  concerning  bottomry 
and  respondentia,  and  assignments  and  hypothecations  of  vessels  at  sea,  or 
in  foreign  ports. 

halting  the  case  upon  the  5th  section,  it  comes  to  us  with  a  [  *122  ] 
shade  of  difference  from  those  which  have  heretofore  been  presen- 
ted for  our  consideration.  Is  tins  a  mere  difference  of  fact  or  principle  I 
The  vessel  being,  at  the  time  when  the  mortgage  was  executed,  abroad  on 
her  trip  to  Cleaveland,  an  immediate  delivery  was  impracticable,  and  this 
doubtless  furnished  a  legal  excuse  for  postponing  the  time.  The  statute  re- 
qmred  the  immediate  delivery  in  general  terms,  but  allowed  the  defendant  to 
excuse  it  by  showing  circumstances  tending  to  neutralize  the  presumption  of 
fraud,  which  would  otherwise  be  derivable  from  the  onussion  to  comply ;  and, 
that  tiie  vessel  was  abroad  on  the  lake,  perhaps  in  a  distant  port,  was  calcu- 
lated at  once  to  relieve  the  mind  from  suspicion.  But  clearly  this  could  no 
longer  be  so,  when  the  excuse  ceased  to  operate,  by  the  return  of  the  vessel 
into  the  port  of  Oswego,  much  less  in  all  fiiture  time  during  her  repeated  ar- 
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rivals  both  before  and  after  the  mortgage  become  forfeited  by  non-payment  of 
the  money  secured.  In  sach  an  event,  the  mortgagees  were  expressly  an* 
thorized  by  the  Demings  to  take  possession,  and  sell  the  schooner  for  the  pay- 
ment of  the  debt.  After  her  return,  therefore,  the  negligence  was  calculat- 
ed rather  to  excite  than  allay  suspicion  that  the  purpose  was  something  more 
than  merely  to  secure  payment.  The  debt  might  have  beon  v^ry  honest  in 
the  abstract,  but  might,  for  that  very  reason  be  made  a  more  dangerous  in- 
strument in  working  a  fraudulent  delay  of  other  creditors.  Every  statute 
made  to  suppress  fraud  should  be  construed  liberally  for  the  promotion  of 
that  end.  The  principle  of  the  exception  should  be  regarded.  The  fact  of 
the  vessel  not  being  in  port,  excused  the  immediate  delivery  ;  but  giving  to 
that  fact  the  same  operation,  after  the  vessel  was  perfectly  within  the  control 
of  the  mortgagees,  would  be  straining  a  point  in  favor  of  parties  engaged  in 
nsing  the  very  means  which  the  statute  had  regarded  as  strong  proof  of 
fraud  being  intended.  It  would  be  so  construing  the  statute  as  to  promote, 
not  to  remedy  the  evil.  It  would  be  saying  to  parties,  "  watch  your  oppor- 
tunity, mortgage  while  the  vessel  is  abroad,  and  then  you  are  ab- 
[  •123  ]  solutely  beyond  the  reach  of  •the  statute.  If  you  are  so  lucky 
as  to  escape  detection  from  other  kinds  of  evidence,  a  very  conv- 
mon  thing,  the  possession  may  remain  unchanged  in  all  time  to  come."  No. 
In  answer  to  the  fact  of  non-delivery,  the  mortgagee  can  be  relieved  only 
by  making  out  such  a  case  as  establishes  his  good  faith ;  and  it  is  difficult 
to  see  how' a  continuance  of  possession  in  the  mortgagor,  after  all  reason  for 
it  has  ceased  to  operate,  should  tend  to  the  establishment  of  such  faith,  or 
leave  it  to  be  inferred,  any  more  than  omitting  an  immediate  delivery  with- 
out an  original  excuse. 

But  other  arguments  are  adduced.  The  vessel  was  owned  in  common, 
the  Demings  residing  at  Oswego,  the  other  owners  at  a  distance.  The  pre- 
vious arrangements  for  the  season  had  led  to  the  common  appointment  of  a 
master,  who  had  entered  into  an  engagement  to  sail  the  vessel  under  the  di* 
rection  of  the  Demings,  on  joint  account.  It  is  difficult  to  perceive  what 
reasonable  obstacle  was  presented  by  any  of  these  considerations  to  the 
change  of  possession,  so  far  as  the  Demings  were  concerned.  Surely  one 
tenant  in  common  may  sell  and  deliver,  or  relinquish  the  control  of  bis  inte- 
rest to  another,  in  spite  of  any  objections  from  his  co-tenants.  If  the  mas- 
ter was  under  contract,  the  transfer  might  have  been  subject  to  that,  or  he 
might  have  been  released  or  discharged,  or  his  powers  revoked,  if  there  were 
any  dissatisfaction  with  the  change.  The  registry  and  other  papers  might 
have  been  altered ;  and  in  short  the  Demings  might  have  given  all  their 
control  into  the  hands  of  Weed  and  Thurman,  the  mortgagees.  But  no  at* 
tempt  was  made  to  do  any  of  these  things.  How  do  we  know  that  the  Utica 
owners  woald  have  been  dissatisfied  with  the  change  ?    How  that  the  master 
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would  have  been  ?    None  of  them  were  ever  conenlted.    The  whole  arga* 
ment  lies  in  a  possibility  coming  in  by  way  of  after-thought. 

Again:  it  is  said  the  plaintiffs  had  notice  of  the  lien  by  mortgage.  This 
is  an  objection  of  a  yery  ancient  date — one  which  has  been  often  made,  but 
never  without  being  overruled.  The  obvious  consequence  of  listening  to  it 
would  be,  to  furnish  a  ready  expedient  for  protection  to  fraud  of 
*che  kind  now  alleged  in  all  cases.  A  creditor  having  notice  of  a  [  *124  ] 
fraudulent  mortgage  is  a  reason  why  he  should  bestir  himself  to 
avoid  it. 

We  are  now  told  that  the  plaintiffs  conceded  the  mortgage  to  have  been 
bona  fide.  If  that  were  indeed  so,  I  admit  we  could  not  hold  otherwise. 
But  the  argument  misconstrues  the  admission.  It  was,  that  the  debt  was 
due  at  the  time  when  the  mortgage  was  given,  that  this  was  entered  into  at 
the  solicitation  of  Weed  &  Thurman,  and  that  it  was  duly  filed  at  the  clerk's 
o£Sce.  When  it  is  established  as  a  legal  consequence  that  a  debt  actually 
due,  secured  by  a  mortgage  given  on  the  creditor's  solicitation,  and  filed, 
necessarily  overcomes  all  evidence  of  fraud,  or,  in  other  words,  that  it  neces^ 
sarily  cuts  off  all  force  from  the  debtor  still  holding  his  property,  the  argu- 
ment  will  be  conclusive.  But  the  real  debt  of  a  favored  creditor,  a  friend 
or  connection,  is  known  in  practice  to  be  a  very  common  instrument  of  fraud. 
Why  should  the  debtor  still  hold  on  to  his  property  ?  Doubtless,  because 
it  is  for  his  own  convenience — ^probably  because  the  creditor  soliciting  the 
preference  promises  that  he  will  be  indulgent  to  the  calls  of  that  convenience ; 
and  thus  the  debtor  is  still  allowed  to  continue  the  man  of  ostensible  fortune 
and  buuness,  drawing  in  the  world  to  credit  him.  Thus  he  is  enabled  to  go 
on,  concealing  or  pocketing  his  other  effects,  till  his  purposes  are  still  farther 
subserved  by  winding  up  his  affairs  at  the  convenient  season,  and  defrauding 
his  tens  or  hundreds,  where  otherwise  he  could  have  deceived  nobody.  The 
mortgagee  thus  makes  himself  a  party  to  the  false  pretences  or  appearances 
by  which  frauds  may  be  and  commonly  are  multiplied ;  and  what  is  the 
excuse  ?  The  debt  was  a  fair  one.  But  the  parties  fly  in  the  face  of  the 
law.  They  refuse  to  comply  with  those  forms  of  business  which  the  law  has 
devised  to  prevent  them  from  becoming  parties  to  a  fraud  on  their  neighbors, 
and  for  the  more  general  and  enlightened  purpose  of  preventing  fraud  in 
general.  AVe  have  only  to  ask  which  is  the  more  important — that  the 
creditor's  particular  debt  shall  be  saved  ?  or  that  the  world  shall  be 
protected  by  nullifying  the  act  ?  The  law  must  proceed  by  'gen-  [  •125  ] 
eral  rules.  If  it  allow  a  non-delivery  in  one  case,  it  must  be  al- 
lowed in  all  similar  cases.  It  therefore  calls  for  an  open,  honest  course  in  all, 
or  gives  way  only  for  reasons  most  strong  and  satisfactory.  It  is  not  the 
debt  which  the  law  condemns  for  the  omission,  but  the  fraudulent  means  re- 
sorted to  in  obtaining  the  security.    It  therefore  throws  the  creditor  back 
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upon  a  remedy  common  to  all  the  creditors.    If  his  debt  be  valid,  he  may 
go  on  and  collect  it  in  a  legal  way  ;  the  law  therefore  does  less  here,  by  way 
of  punishment,  than  in  many  other  cases  of  the  kind.    The  presumption  is 
in  some  cases  conclusive.    Why  are  contracts  declared  void  by  the  statute 
of  frauds  and  perjuries,  when  not  written,  or  sustained  by  part  delivery  or 
payment  of  earnest  ?    Because,  if  we  depart  from  such  means,  fraudulent 
contracts  may  be  pretended  and  supported  by  perjury.    The  law  feels  its  in- 
capacity to  reach  by  direct  proof,  what  in  its  own  nature  seeks  to  conceal  its 
real  character ;  and  therefore  prescribes  as  the  penalty  of  omitting  certain 
solemnities  or  ceremonies  which  cut  off  or  much  diminish  the  chances  to  de- 
fraud, that  the  transaction  not  attended  by  them  shall  be  void.    In  default 
of  direct,  it  goes  to  circumstantial  proof,  giving  that  greater  or  less  effect 
according  to  the  magnitude  of  the  evil,  the  temptations  to  its  commission, 
v^and  the  difSculty  of  detection  by  direct  means.    Weed  &  Thurman  seem  to 
have  understood  this  matter  perfectly.     Their  mortgage  provides  for  a 
change  of  possession  and  sale,  even  before  the  day  of  payment,  if  thej 
should  imagine  themselves  insecure.    I  collect  from  this  that  they  knew 
there  was  danger  of  interference  by  other  creditors.    They  not  only  cast 
this  anchor  to  windward,  but  finally,  fearing  that  all  color  of  claim  had  gone, 
they  get  the  Demings  to  accommodate  them  with  a  voluntary  judgment  and 
execution,  under  which,  independent  of  the  mortgage,  they  might,  as  they 
do  now,  contest  the  validity  of  Rood's  levy  and  sale  to  the  plamtiff.     The 
debtors,  it  seems,  were  at  all  events  to  have  the  use  of  the  vessel,  no  matter 
at  whose  expense,  or  at  what  risk,  or  what  rule  of  law  was  violated.    Being 
unluckily  detected  and  exposed,  they  ask  protection  from  the 
[  ^126  ]     court  on  account  of  the  great  merit  of  their  debt.     *They  may 
be  and  doubtless  are,  in  general,  very  fair  men.    But  as  such, 
they  should  be  the  last  to  desire  that  a  wound  may  be  inflicted  upon  the  law, 
which  they  may  be  the  next  to  feel  in  their  own  persons. 

It  is  insisted  that  this  mortgage  is  within  the  7th  section,  2  B.  S.  70,  2d 
ed.  concerning  bottomry,  &c.,  which  declares,  that  '^  nothing  contained  in 
the  two  previous  sections  (the  5th  and  6th,)  shall  be  construed  to  apply  to 
contracts  of  bottomry  or  respondentia,  nor  to  assignments  or  hypothecations 
of  vessels  or  goods  at  sea,  or  in  foreign  ports." 

First,  is  this  a  bottomry  contra(?t  ?  Bottomry  is  generally  defined  in  the 
English  books  as  in  2  Blacks  Comm.  457.  He  says  it  is  in  the  nature  of  a 
mortgage  of  a  ship.  It  is  when  the  owner  takes  up  money  to  carry  on  his 
voyage,  and  pledges  the  keel  or  bottom  of  the  ship  (jpartem  fro  totd)  as 
security  for  the  repayment.  In  which  case,  it  is  understood,  that  if  the 
ship  be  lost,  the  lender  loses  also  his  whole  money  ;  but  if  it  return  in  safe- 
ty, then  he  shall  receive  back  his  principal,  and  also  the  premium  or  interest 
agreed  upon,  however  it  may  exceed  the  legal  rate  of  interest.    This  defini- 
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tion,  it  will  be  perceived,  contemplates  taking  up  money,  on  some  specific 
voyage  or  adventure  which  may  be  at  more  than  7  per  cent,  interest,  be- 
cause the  loan  is  gone-  if  the  vessel  be  lost.  It  is  a  contract  of  hazard.  No 
transaction  or  stipulation  of  that  kind  appears  between  the  Demings  and 
their  mortgagees.  The  security  was  given  for  a  precedent  debt,  and  the 
contract  would  have  been  vitiated  by  an  usurious  rate  of  interest.  Other 
points  of  distinction  between  bottomry  and  mortgage  are,  that  under  the 
former,  if  the  vessel  be  not  exposed  to  the  perils  of  the  sea,  in  other  words, 
if  the  risk  be  not  incurred,  no  contract  arises.  Emerigon  an  Mar.  LoanSj 
§  2,  Am.  ed.  1811,  p.  82.  Id.  p.  84,  88.  It  is  a  gaming  contract.  Id. 
p.  33,  88.  It  has  a  character  and  qualities  peculiar  to  itself.  It  is  different 
from  all  other  contracts,  and  forms  one  of  a  particular  kind«  Id.  81.  It 
loses  its  character  entirely  when  the  money  secured  by  bottomry  was  origi- 
nally advanced  on  the  personal  credit  of  the  owner ;  and  the  bot> 
tomry  bond,  or  rather  what  professes  to  be  such,  is  'afterwards  [  *12T  ] 
taken.  That  is  abundantly  settled  by  express  adjudication,  in  the 
English  courts  of  admiralty,  Tht  Augusta  y  1  Dodsony  287 ;  The  EerOy  2  id. 
139, 146,  7,  and  in  our  own-  Tht  Hunter^  Ware's  R.  253,  4,  5,  and  ihe 
casee  there  eitedy  vie.  lAehart  v.  The  Emperor ^  Beie  R.  837.  Shan  v. 
Ship  A.  E.  Lj  u2»  250.  Bucker  v.  Canynghamy  2  Pet.  Adm.  R.  295, 
300.  The  Auroray  1  Whe<U.  96.  These  decisions,  it  is  true,  were  made  in 
respect  to  bottomry  bonds  given  by  the  master.  But  I  apprehend  it  is  so  in 
all  cases  of  bottomry,  proper,  whether  the  lien  were  created  by  the  owner 
or  master.  If  it  be  to  secure  a  precedent  debt,  it  comes  to  the  case  of  a 
common  pledge  or  mortgage,  according  to  the  form  of  the  contract.  Beside, 
the  contract  is  entirely  of  a  nautical  character.  ^'  The  distinction  is  great,'' 
says  Molloy,  "  between  money  lent  to  be  used  in  commerce  at  land,  and 
that  which  is  advanced  to  sea."  2  Moll.  I>e  Jur.  Mar.  B.  2,  ch.  11,  §  8. 
He  adds,  as  to  the  latter,  ^^  the  «ame  is  advanced  on  the  hazard  of  the  lender, 
to  carry,  as  is  supposed,  aver  $ea.  Hence  it  is  technically  called  peeunia 
trajectUia  ;  and  in  respect  to  the  great  premium  allowed,  usura  maratima 
or  fcenue  naulicum.  Id.j  Emerig.  edition  before  eitedy  p.  18,  eh.  1,  §  1. 
The  form  of  a  bottomry  bill  by  owner  and  master  is  ^ven  in  Beatpe$y  139, 
Dull.  ed.  1795,  and  will  be  found  there  characterized  by  all  the  distinctions 
I  have  mentioned.  The  occasions  of  the  particular  voyage  are  made  the 
ground  of  the  loan,  and  the  risk  is  as  closely  tied  up  to  the  voyage  or  ad- 
venture itself,  as  it  is  in  a  marine  policy  of  insurance.  It  may  be  on  time ; 
bat  that  makes  an  exception  to  the  general  rule.  27ie  Braeoy  2  Sumn.  157. 
In  the  case  at  bar,  the  security  was  taken  for  a  precedent  debt  between 
landsmen,  in  respect  to  a  land  transaction.  The  reason  of  the  contract  is 
limited  to  voyages  on  the  ocean  or  its  great  navigable  arms,  in  the  prosecu* 
tion  of  which  Ae  merchant  often  incurs  extraordinary  risks.  Applied  to 
Vol.  XXIV.  13 
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our  inland  waters,  it  would  open  a  wide  door  to  the  practice  of  usury.  A 
lake  is  no  more  than  the  expansion  of  some  river  or  creek.  If  allowed  on 
Lake  Ontario,  we  may  next  hear  of  bottomry  on  Durham  boats 
[  •128  ]  between  that  and  Montreal,  which,  in  their  'way  cross  a  wide 
place  of  the  river  St.  Lawrence,  called  Lake  St.  Francois.  But 
here  the  perils  are  not  near  so  great  as  in  the  rapids  of  the  same  river. 
Hence  the  transition  will  be  easy  to  our  rivers,  to  our  smaller  lakes,  and 
thence  to  the  canals.  In  that  way  we  might  certainly  relieve  our  courts  of 
common  law  by  a  division  of  labor  between  them  and  the  admiralty ;  for 
another  peculiarity  of  all  nautical  contracts,  either  of  express  or  implied  lien, 
is  that  cognizance  of  them,  exclusive  or  concurrent,  belongs  to  our  courts  of  ad- 
miralty. Would  that  court,  sitting  in  our  northern  district,  have  tried  this 
question  ?  Had  the  mortgagees  gone  there,  I  apprehend  they  would  have 
been  told  at  once,  that  the  court  was  limited  to  matters  at  sea,  while  other  mar 
gistrates  had  exclusive  jurisdiction  of  like  matters  on  land.  Dunl  Adm,  Pr.  6. 

The  clear  principle  of  the  7th  section  is,  that  in  bottomry,  the  loan  being 
usually,  if  not  always,  made  for  the  purpose  of  enabling  the  borrower  to 
prosecute  some  maratime  adventure  of  his  own  with  the  aid  of  the  very 
ship  which  is  put  under  pledge,  the  nature  and  object  of  the  transaction 
thus  implies  that  the  pledgor  should  keep  possession.  Indeed,  his  possession 
is  an  element  without  which  the  contract  loses  its  distinctive  character.  And 
it  being  quite  useful,  not  to  say  essential,  to  the  exigencies  of  foreign  com- 
merce, though  much  less  common  than  formerly,  vide  McCidlocVs  Com. 
Diet.  Bottomry^  it  was  feared,  I  think  without  reason,  that  the  5th  section , 
though  it  merely  fixed  the  conditions  on  which  chattel  mortgages  could  be 
taken,  might  be  construed  to  interfere  with  bottomry.  Thus  the  statute 
might  have  repealed  an  important  branch  in  the  system  of  protection  accord- 
ed by  our  laws  to  trade  upon  the  high  seas.  How  little  danger  of  this  there 
was,  however,  may  be  inferred  from  The  Draco^  2  Siimn,  157,  which  held 
that  a  statute  requiring  the  registration  of  personal  mortgages,  though  with- 
out exception,  did  not  extend  to  a  bottomry  bond. 

The  view  we  have  thus  taken  of  the  attempt  to  make  bottomry  out  of  the 
mortgage  in  question,  will  enable  us  to  appreciate  the  objection, 
[  •129  ]  that,  if  not  bottomry,  it  comes  •within  some  other  term  of  excep- 
tion in  the  7th  section.  That  it  is  touched  by  the  word  respondcTir 
tia  is  not  pretended,  that  sigiiifying  a  pledge  of  the  cargo,  or  goods  to  be 
transported.  2  Black.  Comm.  458.  It  is  the  same  to  the  cargo  as  bot- 
tomry to  the  ship.  McCuUocKb  Com.  Diet.  Bottomry.  The  principle  of 
the  exception  will  here,  therefore,  be  found  exactly  identical  with  that  which 
saves  bottomry.  The  goods  must  remain  with  the  pledgor ;  and  see  per  Sto- 
ry^ J.  Conard  v.  The  Atlantic  Ins.  Co.  1  Pet.  436,  7.  The  last  excep- 
tion in  the  section  is  of  assignments  or  hypothecations  of  vessels  or  goods  at 
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«ea,  or  in  foreign  ports.    These  words  undoubtedly  extend  to  all  assignments 
and  all  hypothecations  conventional  or  implied  either  of  vessels  or  cargo,  whe- 
ther by  the  act  of  master  or  owner.    Hypothecation,  when  applied  to  mara- 
time  transactions,  is  perhaps  about  the  same  with  bottomry  or  respondentia, 
though  it  is  usually  predicated  of  a  loan  by  the  master  on  the  vessel; 
freight,  or  cargo,  made  in  order  to  raise  money  for  the  necessities  of  the  voy- 
age.    Vid.  Abb.  on  Ship,  pt.  2,  chs  3,  §  15,  29.     In  a  more  general  sense, 
it  is  a  pledge  to  secure  any  debt  or  engagement,  without  a  delivery  or  pos- 
session.    Stori/  on  Bailm.  ch.  5,  §  286,  p.  196  of  1st  ed.    It  is  often  con- 
founded with  pledge  or  pignus.  Id.     That  either  term  used  in  the  section 
would  extend  to  mortgages  proper,  may  admit  of  much  doubt.     Vtd.  per 
Story^  J.  in  Conard  v.  The  Atlantic  Ins.  Co.  1  Pet.  S.  C.  R.  441.     But 
whatever  be  the  abstract  nature  of  the  contracts  mentioned  in  the  latter  part 
of  the  section,  a  decisive  distinction  is,  that  the  vessel  or  goods  must  be 
at  sea  or  in  ti  foreign  port.     All  the  contracts  intended  by  the  section  are  of 
the  nautical  class.     They  regard  adventures  upon  the  highway  of  nations, 
where  ship  or  goods  may  be  long  absent,  or  at  great  distances  in  foreign 
ports.     Our  western  lakes,  it  is  true,  are  sometimes  by  a  strong  figure  of 
speech,  called  seas,  more  usually  inland  seas  ;  but  no  one  so  speaks  or  writes 
of  them,  when  pretending  to  exactness  of  expression.     Thus  the  principle  of 
the  exception  is  made  to  operate  uniformly,  as  it  was  no  doubt  intended  to 
do ;  not  on  vessels  or  goods  upon  lake  and  river  voyages,  which 
are  performed  like  those  of  the  vessel  in  question ;  *an  outward  and  [  *130  ] 
homeward  trip  in  a  week  or  fortnight ;   not  on  vessels  or  goods  in 
a  foreign  port  like  St.  Johns,  foreign  in  a  political  sense  merely,  but  reached 
by  lake  navigation  in  a  few  hours  after  leaving  some  port  near  the  state  line  ; 
but  some  foreign  sea  port,  where  the  article  mortgaged  is,  in  good  faith,  be- 
yond the  power  of  immediate  delivery.     We  have  already  conceded  the  ex- 
tent of  the  qualification  implied  in  respect  to  short  voyages  between  neigh- 
boring ports,  by  the  very  section  which  requires  immediate  delivery.     We 
have  admitted  that  the  want  of  such  delivery  does  not  detract  from  the  idea 
of  good  faith,  provided  the  change  of  possession  be  instantly  made  on  the  re- 
turn of  the  article.     The  ground  of  exception  was  well  considered  by  Story, 
J.  in  Conard  v.  The  Atlantic  Ins,  Co.  1  Pet.  S.  C.  B.  449,  and  applied  to 
an  absolute  assignment  of  goods  at  sea.    The  excuse  was  allowed  because  they 
were  delivered  as  soon  as  they  arrived  home.    We  doubt  whether  anything 
more  can  be  allowed  either  in  virtue  of  the  5th  or  7th  sections.     The  principle 
is,  lex  non  cogit  imposMilia,    The  ship  or  goods  are  afloat,  or  far  abroad  ; 
not  capable  of  manual  tradition.    But  where  the  requisite  act  can  not  be  lit. 
erally  performed,  the  parties  must  supply  the  defect  at  the  earliest  opportu- 
nity.   The  delivery  must  be  made  when  it  becomes  pra^cticable.    Otherwise 
ihe  exception  is  %%  onoe  seiaed  on  and  abused  as  a  pretence  for  evading  any 
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change  of  possession  whatever.  No  coart,  in  joatice  to  the  law  or  to  its  own 
conscience,  can  at  this  day,  I  think,  allow  that  multiplication  of  arbitrary  and 
unnecessary  exceptions  by  which  the  rule  requiring  a  change  of  possession 
was  once  almost  extirpated.  I  attempted  to  collect  these  exceptions  in  a 
note  to  my  report  of  Bissel  v.  BopkinSy  8  Cotven^  166  ;  in  other  words,  to 
embody  the  principal  authorities,  English  and  American,  as  they  stood  at  the 
time,  by  which  the  rule  had  been  enfeebled  ;  and  since  that  attompt  has  been 
approved  as  successful  by  Story,  J.  Canard  v.  The  Atlantic  Ins.  Co.  1  Pet. 
S.  (7.  B.  449, 1  may  here  venture  to  repeat  the  question  I  there  asked  : 
^^  What  is  the  rule  worth  ?    What  does  it  amount  to  ?    Does  its  preservation 

merit  a  struggle  ?"     The  doubt  I  still  think  was  properly  started. 
[  *131  ]  *But  the  legislature  did  not  despair,  though  they  found  the  power 

of  our  judicial  sentinels  paralyzed,  and  corruption  gradually  per- 
vading the  entire  mass  of  chattel  securities.  They  made  non-delivery  con- 
elusive  evidence  of  fraud  in  such  securities,  unless  good  faith  can  be  estab* 
lished  by  the  person  claiming  under  it.  Was  this  great  act  of  moral  le^lation 
intended  to  be  left  open  by  its  proviso  to  the  same  race  of  exceptions,  which 
had  come  near  making  its  principle  entirely  barren  ?  Was  it  intended  that 
colorable  excuses  should  be  submitted  to  juries  as  evidentiary  of  bona  fide$j 
under  the  guidance  of  arbitrary  judicial  discretion  ?  Any  thing  and  every 
thing  being  thus  submitted  by  the  insolvent  debtor  and  his  friend,  what  is  i«al 
or  fabricated,  the  weak  parts  of  their  case  suppressed,  and  the  whole  colored 
by  glosses,  warped  by  chicanery,  and  perhaps  tainted  by  perjury,  was  it  in* 
tended  that  this  jumbled  mockery  should  go  to  the  jury  under  pretence  of  the 
case  being  a  hard  one,  and  conclusively  disposed  of  by  them  ?  Or  does  the 
statute  2  JR.  S.  72,  2d  td.  §  4,  when  it  declares  fraudulent  intent  to  be  a 
question  of  fact,  leave  it  to  be  tried  like  other  causes  of  intent,  on  facts  perti- 
nekxt,  in  the  opinion  of  the  judge,  according  to  the  general  rules  of  evidence  7 
We  have  heretofore  given  one  uniform  answer  to  this  inquiry.  We  hav# 
withholden  the  question  of  bona  fides  i[rom  the  jury  when  the  parties  have  re- 
fused to  change  the  possesion,  if  change  were  within  their  power.  We  have 
considered  delivery  as  the  form  put  forward  by  the  stotute  to  test  the  honesty 
of  the  transaction ;  and  that  tiie  allowance  of  one  evasive  excuse  after  ano* 
ther,  is  but  submitting  to  have  the  courts  of  justice  and  juries  imposed  upon 
by  pretences  readily  devised  and  eagerly  raised. 

I  have  already  adverted  to  the  essential  importance  of  certain  forms,  as 
measures  of  protection  agftinst  fraud.  A  few  remarks  more  shall  ckse  all  I 
have  to  say  in  respect  to  the  general  points  of  defence.  They  all  come  down 
to  excuses  which  are  not  founded  in  any  real  necessity.  They  innst  that  ex* 
cuses  arising  from  the  convenience  of  the  parties  concemedi  or  the  convem- 

ences  or  purposes  of  business,  should  be  allowed.    They  mean  is 
[  *132  ]  pnnoiple,  therefore,  that  any  exoose  which  the  parties  "iftteiest- 
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ed  ebose  to  mannfaciarey  and  call  such,  must  go  to  the  jury  and  be  fioally 
passed  on  by  them,  as  relevant  proof  of  bona  fide$.    It  wonid  be  enough,  I 
admit,  to  saj  that  such  points  have  been  overruled  again  and  again,  both  in 
this  court  and  the  court  of  chancery.     But  there  is  a  constant  press  upon  the 
courts  by  creditors,  and  especially  by  debtors,  to  obtain  such  a  relaxation  as 
shall  allow  men  to  pUce  the  title  of  their  goods  and  chattels  in  one  hand, 
while  the  possesnon  is  in  another.    The  answer  of  the  courts  has  been,  that 
such  a  posture  of  things  is  false,  and  unavoidably  imposes  upon  the  world. 
The  rule  of  evidence  is,  that  a  man  shall  be  holden  to  intend  the  inevitable, 
indeed  the  natural  or  probable  consequences  of  his  own  act ;  and  shall  not  be 
allowed  to  escape  from  the  intendment  until  he  excuses  the  being  a  party  to 
the  impo^tion,  by  the  necessity  of  the  case,  such  as  the  impossibility  of  keep- 
ing the  tiUe  and  possession  together.    A  contrary  course  has  been  found  to 
result  in  extensive  moral  debasement,  i\nd  led  to  legislative  interposition. 
The  statute  was  holy,  and  calls  for  a  ceremony  of  little  trouble  in  order  to 
fulfil  the  purpose.    Change  the  possession.     That  puts  the  world  on  inquiiy, 
and  they  learn  how  to  act  with  safety.     Then  if  the  consideration  be  not  im* 
peached,  nor  the  transaction  otherwise  shown  to  be  unfair,  both  parties  must 
be  deemed  honest  as  between  themselves,  in  respect  to  creditors,  and  the 
world  at  large.     The  onus  prabandi  is  thrown  by  the  forms  of  business  on 
the  persons  who  come  to  impeach  the  sale  or  mortgage.    If  those  forms  be  not 
complied  with,  if  possession  be  not  delivered,  the  anui  lies  on  the  nde  of  the 
person  to  whom  the  assignment  or  mortgage  is  made.    He  must  then,  the 
statute  says,  prove  that  it  was  made  in  good  faith,  and  mihout  the  intent  to 
defraud;  which  question  o{  good  faith  or  vttent  ie  a  queetion  of  fact  for  the 
jury.    That  eueh  ie  the  queetion  to  be  tried,  and  that  ewh  ie  the  power  of  the 
jury  J  no  judge  ever  doubted.    It  has  been  supposed  by  some  that  this  power 
has  been  denied  by  this  court.     This  is  not  so.     The  rule  here  is  no  way  dis- 
tinguishable from  that  laid  down  by  Senator  Dickinson,  in  the  late 
case  of  Stoddard  v.  *Builer,  20  Wend.  548.    "  While  it  is  cei^    [  •188  ] 
tain  that  the  question  of  fraudulent  intent  is  one  of  law,  while  the 
vendor  retains  possession,  and  no  explanation  is  offered ;  it  is  equally  clear 
that  the  question  of  intent,  when  an  explanation  ie  offered,  is  a  question  of 
fact.    The  former  is  the  prerogative  of  the  court,  and  the  latter  of  the  jury. 
It  is  only  necessary  for  the  person  claiming  under  such  sale  to  shew,  ^'  that 
the  eame  wae  made  in  good  faith,  upon  euffieient  eoneideration,  and  without 
any  intent  to  drfraud;  and  of  the  intent  and  good  faith  the  jury  are  the  ex- 
clunve  judges."    This  rule  I  admit  extends  to  all  casee.    I  take  these  as  the 
strongest  expressions  of  the  strongest  opinion  that  has  or  probably  will  be  de- 
livered  in  favor  of  the  power  of  the  jury ;   and  I  adopt  those  expressions  in 
their  broadest  extent.    All  they  assert  is  that  the  quo  animo  is  a  queetion  of 
fact  for  the  jury  i  when  an  eaphnation  ie  offered :  that  is,  as  I  understand 


188  CASES  IN  THE  SUPREME  COURT 

New-York,  May,  1840.— White  t.  Cole. 

the  phrase,  not  anything  and  everything  which  may  be  called  an  explanation ; 
but  evidence  pertineytt  to  tlie  question  of  fact.  It  stands  on  the  footing  of  any 
other  question  of  fact  to  be  determined  by  the  jury.  If  the  testimony  offered 
be  pertinent  in  the  opinion  of  the  judge,  it  is  his  duty  to  receive  it ;  if  not, 
he  is  bound  to  reject  it.  Thij  is  a  universal  rule  in  relation  to  trying  all 
questions  of  fact,  which  still  separates  the  province  of  the  judge  from  the  jury. 
It  was  not  denied  by  the  learned  senator  ;  and  is  as  well  established  as  any 
distinction  in  the  law.  Mr.  Phillipps  in  his  Treatise  on  Evidence,  the  last 
(8/A  Lond,)  ei.,  p,  2,  makes  these  remarks :  ^'  The  parties  to  a  suit  are  not 
permitted  to  adduce  every  description  of  evidence  which,  according  to  their 
own  notions^  may  be  supposed  to  elucidate  the  matter  in  dispute.' '  Again : 
^^  It  is  the  province  of  the  judge  presiding  at  the  trial  to  decide  all  questions 
on  the  admissibility  of  evidence."  In  Cowen  ^  HiWs  Notes  to  1  Phil  JEv.  p. 
428,  note  326,  there  are  several  cases  cited  to  enforce  and  illustrate  the 
following  proposition :  "  The  court  always  protect  the  jury  from  irrelevant 
testimony,  by  excluding  it  on  objection  in  the  same  manner  as  they  shut  out 
other  incompetent  proof."  For  instance,  after  the  fraud  is  shown  by  the 
fact  of  the  vendor  retaining  possession,  the  jury  might  desire  to 
[  •184  ]  hear  •evidence  of  the  general  and  moral  character  of  both  par- 
ties to  the  bill  of  sale,  saying,  if  that  character  be  good,  it  would 
authorize  them  to  infer  that  the  parties  did  not  mean  to  act  dishonestly. 
Yet  no  court,  in  the  present  state  of  the  law,  would  allow  such  evidence. 
Q-ough  V.  St.  John^  16  Wendell^  646,  653,  654,  and  the  cases  there  cited; 
and  vide  1  PhilL  Ev.  ed.  by  Cowen  ^  Stilly  p.  176  of  the  tezty  andp,  456 
of  the  noteSj  and  the  cases  there  cited.  I  put  this  as  one  example  among 
many  to  show  the  exact  difference  which  I  presume  my  brother  Dickinson 
Intended  to  make  between  himself  and  the  supreme  court.  It  arises  upon 
the  competency  of  evidence,  not  the  sufficiency^  and  I  agree  with  him  again, 
when  he  says,  p.  5 14,  the  statute  has  given  us  no  power  to  determine  what 
particular  facts  shall  or  shall  not  be  sufficient  evidence  of  honest  interition. 
The  statute  says  nothing  one  way  or  the  other,  as  to  what  facts  shall  per- 
suade or  what  shall  be  pertinent.  For  all  this,  the  judge  is  left  to  the  com- 
mon law.  The  whole  then  comes  down  to  the  question  of  what  testimony  is 
admissible.  Was  it  admissible  in  Doane  v.  Eddy^  16  fVendellj  522,  to 
prove  the  debt  a  fair  one,  and  that  Doane  wanted  possession  for  the  purposes 
of  his  business  ?  We  held  not,  because  the  cases  had  alwajrs,  at  least  a 
large  majority  of  them,  held  such  proof  to  come  entirely  short  of  rebutting 
the  strong  presumption  of  fraud  arising  from  the  possession  not  being  chang- 
ed. The  statute  declaring  that  from  possession  you  shall  infer  fraudulent 
intent,  the  law  has  been  settled  for  200  years  that  a  good  consideration  is  no 
answer.  Roberts  on  Fraudulent  Conv.  548,  ed.  of  1800,  deduces  th6  fol- 
lowing rule  from  Twyne*s  case^  decided  in  the  reign  of  ElizabeUi :    *^  Evi* 
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dence  of  the  fraudulent  intent  Bupersedes  the  whole  inquiry  into  the  consider 
ration  ;  for  no  merit  in  any  of  the  parties  to  a  transaction  can  save  it,  if  it 
carries  intrinsically^  or  exirinsically  the  plain  characters  of  fraud."  That 
is  the  common  law  to  this  day.  The  statute  does  not  deny  it.  No  case  ever 
held  the  contrary.  The  rule  was  again  followed  in  Randall  v.  Cook^  17 
Wendell^  54.  So  far  we  have  one  zero.  Need  I  say  that  if  the  fact  or 
facts  proposed  in  proof  as  an  answer  to  the  presumption  amount 
to  nothing,  they  *are  not  admissible;  in  other  words  they  are  in-  [  ^185  ] 
competent,  and  as  such  the  judge  is  bound  to  exclude  them,  or 
tell  the  jury  they  are  nothing ;  and  if  they  find  against  his  direction,  then 
to  grant  a  new  trial  ?  This  is  the  law  of  all  cases,  either  where  improper 
evidence  is  received,  or  the  jury  find  agaicst  its  weight.  It  is  so  whether  the 
intent  be  declared  a  question  of  fact  for  the  jury  by  common  law  or  statute. 
The  words  questions  of  fact  for  the  jury,  are  not  new  ;  they  may  apply  to 
every  possible  issue,  according  to  the  nature  of  the  evidence  ;  and  they  may 
not  apply  at  all.  If  the  evidence  be  such  as  to  leave  a  question  open  for 
the  jury,  they  must  decide ;  otherwise  not.  If  they  have  a  right  to  say 
that,  because  I  have  a  debt  against  A.,  I  may  take  his  bill  of  sale  or  mort- 
gage of  personal  property,  and  still  leave  him  in  the  use  of  it,  without  being 
subjected  to  the  presumption  of  frauds  as  against  his  other  creditors,  then 
the  rule  of  this  court  is  wrong.  But  to  say  that  a  jury  may  decide  as  they 
please,  for  or  against  the  weight  of  evidence,  is  too  strong  at  this  day  in  res- 
pect to  any  question  of  fact.  Every  experienced  judge  knows,  that  a  real 
debt  of  some  amount  is  usually  resorted  to  and  wielded  as  the  most  deadly 
instrument  of  fraud.  The  practice  of  which  I  am  speaking  is  usually  called 
Bmoikg  the  ^oflo  SLt\^rgQ  covering  property,  A  friendly  creditor  is  com* 
monly  resorted  to,  because  he  holds  a  debt  which  will  make  the  best  cover. 
Leaving  such  of  the  insolvent  debtor's  property  as  is  exempt  by  statute  from 
execution — a  cow,  sheep,  hogs,  furniture,  &c.  the  debt  is  used  to  cover  all 
the  rest.  If  it  be  not  and  cannot  be  made  quite  large  enough,  there  are 
generally  some  articles  which  can  be  eloigned  or  concealed,  money,  choses  in 
action,  and  other  light  small  portable  things.  The  latter  are  frequently  ta- 
ken away  by  connections  or  intimate  friends  with  the  assent  or  connivance 
of  the  debtor.  He  is  thus  apparently  stripped,  reduced  to  such  appearance 
of  beggary  as  will  excite  sympathy  in  the  breasts  of  a  humane  jury,  and 
then  produced  as  a  witness  on  the  stand  to  prove  the  covering  debt  is  a  fair 
one,  &c.  He  can  always  be  made  a  competent  witness  by  a  release,  and  is 
generally  so  without  one.  As  the  transaction  is  for  his  benefit, 
there  is  great  danger  that  he  *may  perjure  himself.  He  is  sure  [  *186  ] 
to  make  the  debt  as  large  as  his  conscience  will  allow.  He  gene- 
ralizes. He  remembers  debits,  but  forgets  credits,  insomuch  that  the  very  per- 
Booa  he  is  struggrmg  to  defraud,  are  often  deceived  into  a  belief  that  the 
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debi  is  much  larger  than  it  really  is.  Transactioim  like  this,  are  so  commoD 
that  a  judge  knows  them  at  a  glance  ;  and  I  remember  few  instances  wherein 
a  jury  has  failed,  under  his  direction,  to  stamp  the  retiuning  of  possession 
with  reprobation,  as  leading  to  an  inference  that  the  transaction  was  attend- 
ed with  the  usual  circumstances  of  corruption,  or  others  newlj  devised. 
Debts  are  sometimes  created  by  a  collusive  trial  and  recovery,  or  a  collusive, 
arbitration,  in  which  the  debtor  and  his  friendly  creditor  agree  to  appear  as 
angry  and  adverse  litigants.  In  short  they  have  the  whole  field  of  device 
and  imposition  to  themselves ;  and  they  generally  succeed  partially  or  whol- 
ly, unless  the  defrauded  creditors  are  allowed  to  insist  on  the  continiung  pos- 
session as  a  reply  to  the  glossings  and  colorings  of  the  transaction.  Previ- 
ous to  the  statute  putting  mortgages  on  the  same  footing  with  bills  of  sale, 
(which  statute  was  intended  to  repeal  the  decision  in  Busell  v.  SopkiiUj  8 
CoweHf  166,)  the  fraudulent  parties  were  almost  sure  to  succeed  by  putting 
the  transaction  in  the  form  of  a  mortgage.  But  in  Doane  v.  Uddy^  there 
was  added  clarity ^  brotherly  affection^  and  gospel  purposed.  We  haye  all 
heard  of  pious  frauds  ;  and  I  shall  presently  examine  the  value  of  that  char- 
ity which  covers  a  brother's  or  a  neighbor's  property  against  his  creditors. 
At  present  I  will  only  say  mens  tekelj  &c.  and  set  it  down  as  another  zero  in 
the  chain  of  proof  offered  by  way  of  explanation.  The  principle  has,  there- 
fore, obtained  an  almost  universal  footing  that  the  mere  proof  of  a  debt,  to 
whatever  amount,  shall  not  be  allowed  to  excuse  the  continuance  of  possess- 
ion ;  and  that  it  cannot  be  so  regahled  by  a  jury,  however  necessary  the 
use  of  the  property  may  be  for  the  debtor.  Theso  two  circumstances  prove 
nothing  of  themselves.  They  do  not  make  an  explanation^  nor  can  the  juiy 
regard  them  as  sufficient  to  overturn  the  presumption  of  fraud,  derivable 

from  the  possession  of  the  debtor.    They  are  not  pertinent  evi- 
[  *187  ]     dence  *for  that  purpose,  unless  you  go  farther,  or  at  least  propose 

to  go  farther,  and  show  that  the  articles  were  of  such  a  nature, 
or  so  situated  at  the  time  that  the  possession  could  not  be  changed  ;  and  that 
as  soon  as  it  could,  the  change  was  effected.  There  is  not  a  doubt  that  the 
present  statute  intended  to  enact  the  principle  of  Edwards  v.  JSorien,  2  T. 
R.  687,  extending  that  principle  both  to  bills  of  sale  and  mortgages.  That 
is  the  principle  held  by  a  majority  of  this  court  in  Doane  v.  Eddy,  We 
certainly  preferred  that  the  reverend  gentleman  should  in  that  case  rather 
give  up  his  horse  to  his  creditors,  than  ourselves  to  give  up  what  we  thought 
an  important  general  principle  of  evidence.  I  understood  my  brother  Dick- 
inson, with  whom  I  was  associated  in  deciding  Stoddard  v.  ButUr,  to  feel 
hurt  by  our  decision  in  that  case.  For  it,  I  am  deeply  responsible,  and 
should  regret  its  being  wrong.  I  decided  it  at  the  circuit  on  a  principle 
which  I  have  uniformly  acted  upon  for  many  years ;  and  which  I  believed  to 
be  as  old  as  the  statute  of  Elisabeth.    I  would  not  have  allowed  a  mariLet- 
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man  or  a  fanner  thus  to  keep  bis  horse  from  his  creditors  for  bosmess  pttr* 
poses  ;  and  I  eoald  not  distingaish  the  principle  in  those  esses  from  that  of 
the  clergyman,  though  respectable,  as  I  knew  him  to  be  bj  reputation.  It 
was  no  more  than  possession  for  the  purpose  of  his  professional  business. 
Though  that  was  holy,  the  principle  was  of  the  same  character,  and  it  was 
better,  I  thought,  for  him  to  borrow  another  horse,  or  even  to  do  without  one, 
than  by  relaxing  a  healthy  moral  and  legal  rule  open  the  floodgates  of  gene* 
ral  corruption.  My  learned  brother  remarked,  in  Stoddard  ▼.  Butter^  that 
"  neither  the  legal  nor  the  moral  code  should  be  administered  for  the  solef 
benefit  of  creditors,"  |>.  541 ;  and  by  what  fellows,  I  infer  he  is  in  favor  of 
the  system  of  leaving  property  sold  or  mortgaged  in  the  hands  of  insolvent 
debtors.  I  can  only  answer  that  here,  if  the  debtor  be  honest,  the  code 
does,  in  the  very  nature  of  the  question,  respect  creditors  alone.  It  lies  ex* 
clusively  between  them.  It  is  not  material  to  the  debtor  which  of  them  has 
the  property,  any  farther  than  as  one  may  be  a  more  useful  instru- 
ment than  the  other  towards  enabling  him  *to  keep  that  which  his  [  *189  ] 
creditors  are  entitled  to ;  not  only  in  nominal  right,  but  actual 
possession-  Senator  Dickinson  supposes  that  this  is  to  tf ample  on  the  &rdi^ 
nary  eJutrities  of  life,  that  it  ministers  to  the  mereenary  pasfume  at  the  ex^ 
ptnse  of  the  benevolent  affections.  With  deference,  I  have  always  thought 
of  tins  matter  in  a  different  light.  I  have  considered  it  the  paramount  duty 
of  an  insolvent  debtor,  and  an  insolvent  is  always  poor,  to  surrender  the  pos- 
session of  his  property  for  the  payment  of  his  debts.  If  compelling  thi^f, 
oug^t  to  be  repudiated  as  ministering  to  the  mereenary  ptxeeionej  and  violate 
ing  the  d^aritiee  of  Itfe^  then  the  legislature  ought  to  pass  a  law  exempting 
all  jroptttyy  as  well  as  body,  from  arrest.  It  seemd  to  me,  we  hate  no  right 
short  of  that,  to  adopt  a  eyetem  of  diariiy  which  shall  require  creditors  to 
forbear  the  only  means  left  to  collect  their  debts.  Beside,  I  have  already 
ventured  to  suggest,  and  endeavored  partly  to  show,  what  sort  of  charity 
such  a  principle  produces.  It  is  ordinarily  but  another  name  for  fraud, 
sometimes  mixed  with  perjury. 

Another  learned  senator,  brother  Yerplanck,  who  also  sat  with  us  in  Stod- 
dard  v.  Butler ,  and  whoso  opinions  are  always  heard  and  read  with  pleasure 
and  edification,  amplified  the  principle  of  evidence.  At  page  551,  he  says, 
^  If  then  there  be  pontive  evidence  of  a  fair  and  full  eoneideraiion  paid,  of* 
the  existence  of  reaeonatte  motives  for  not  requiring  delivery,  such  as  may 
and  do  eway  honest  mei^^ot  instance,  jUia/,  ov  parental  or  brotherly  affee- 
tian,  or  the  eonvenience  and  usages  of  businesSj  together  with  that  publicity 
which  excludes  the  idea  of  intended  evasion  of  law,  or  holding  out  false 
creditj  all  the  requisites  of  the  statute  seem  to  me  to  be  fully  complied  with, 
in  the  strictest  agreement  with  its  letter  and  in  perfect  conformity  with  its 
spiriif  intention  andpcUcyJ**    The  letter  oi  the  statute  is  very  general,  and 

Vol.  XiaV.  14 
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accordingly  all  the  circumstances  of  conformity  viith  it  are  properly  put  for* 
urard  by  the  learned  senator  ad  matter  which  appeared  to  his  mind  construc- 
tively not  only  competent  but  sufficient  evidence  to  overcome  the  presump- 
tion of  fraud.  I  have  already  considered  the  force  of  the  pori- 
[  *139  ]  five  evidence  usually  called  in  to  show  fkfull  consideratum.  *An 
appearance  of  reasonable  motives^  &c.  such  as  may  and  do 
sway  honest  men,  are  of  easy  devise,  and  there  are  hardly  any  which  may 
not  be  devised,  and  urged  upon  a  jury  with  plausibility.  The  example  put, 
of  the  convenience  and  usages  of  businessj  is  extremely  comprehensive,  and 
if  adopted  will  be  rapidly  extended  by  the  secret  managememt  of  insolvent 
debtors  and  their  friendly  and  select  creditors,  real  or  feigned,  to  all  bills  of 
sale  and  all  mortgages.  With  deference,  it  seems  to  me  that  the  allowance 
of  this  example  alone  would  operate  as  a  virtual  repeal  of  the  statute.  The 
other  examples,  too,  of  filial^  parental  or  brotherly  affection^  may  be  easily 
expanded  into  the  same  consequence.  It  is  confined  in  the  expression  to 
near  connexions.  The  practices  of  such  in  the  covering  of  property  have 
already  been  greatly  complained  of.  Judges  on  the  circuit  have  seen  such 
charity  overflow  when  the  creditors  of  a  poor  friend  are  kept  at  bay.  But 
the  circle  cannot  be  thus  confined.  It  is  not  that  sort  of  cold  chanty  which 
requires  a  spur  from  the  preacher  of  morality.  It  is  an  active  charity  run- 
ning ahead  of  the  sheriff  and  his  execution,  though  he  be  urged  forward  by 
creditors,  themselves  actuated  by  all  the  power  of  the  mercenary  pasnons. 
It  cannot  be  restricted  to  a  father,  a  son,  or  a  brother  who  happens  to  be  & 
creditor.  The  principle  lies  in  supposed  friendship  or  affection ;  it  may, 
therefore,  easily  be  extended  to  general  charity^  as  put  by  my  brother  Dick- 
inson, and  thus  be  made  as  broad  as  the  conveniences  or  usages  of  business* 
It  may  appear  at  first  to  be  the  mere  dropping  of  a  pebble  in  the  lake  ;  but, 

**  The  center  moyed,  a  drdo  straight  sacoee^ 
"  Another  still  and  stiU  another  spreads ; 
"  Friends,  parents,  kindred,  first  it  will  embraee, 
"  The  connty  next—" 

The  objection  is,  in  short,  that  when  the  conveniences  and  usages  of  bun- 
nessy  and  of  charity  to  debtors  are  recognized  as  within  the  range  of  evi- 
dence proper  to  submit  to  a  jury,  they  to  be  told  that  either  of  these  may  be 
allowed  as  an  answer  to  the  presumption,  every  fraudulent  transfer  will  be 
clothed  with  the  concocted  appearance  of  one  or  the  other,  to  be,  if  necessa- 
r  *140  1  ^'  '^^^^^^'^^^  ^7  perjury.  Accordingly  the  disallowance  of  such 
evidence  has,  to  most  judges,  *seemed  necessary.  There  is,  I 
admit,  one  English  case  where  the  principle  of  charity  was  allowed :  Kidd 
V.  BawUnsonj  2  Bos.  ^  PuU.  59.  The  debtor's  brotherinlaw  purchased 
in  his  goods  under  an  execution,  pidd  the  money  and  allowed  them  to  remain 
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with  the  debtor.  Yet  the  court  agreed  that,  had  the  purchaser  been  a  cred- 
itor or  conventional  assignee,  he  could  not  have  maintained  his  purchase, 
however  fair  the  consideration  might  have  been.  In  Udwardsv,  Uarhen^ 
there  was  a  full  consideration.  Now  the  charity  in  Kidd  v.  RatvUnson  is 
claimed  as  a  protection  in  relations  from  which  the  very  case  professed  to 
withhold  it.  It  was  claimed  in  Doane  v.  Eddy^  in  Stoddard  v.  Butler  ;  at 
the  circuit,  it  is  a  matter  of  course  to  claim  it  as  a  protection  for  almost  eve- 
ry fraudulent  sale.  It  comes  for  a  creditor  who  has  got  a  bill  of  sale  or 
mortgage.  He  ahne  is  then  charitable.  Those  creditors  who  oppose  him 
are  mercenary  ;  and  he  runs  to  stop  their  execution  and  save  the  debtor 
from  oppression.  Charity  is  indeed  among  the  most  lovely  of  the  social  vir* 
tues  ;  but  is  there  any  treatise  on  ethics  which  enrols  such  a  case  as  coming 
within  its  territory  ?  It  is  not  now  necessary  to  say  whether  Kidd  v.  EatO' 
Unson  can  with  safety  be  received  as  the  law  of  any  case ;  but  it  seems  to  mo 
entirely  clear  that  if  maintainable  at  all,  the  principle  cannot  be  extended. 
That  case  was  once  recognized  by  this  court,  in  its  restricted  application,  ltln» 
9try  V.  Tannery  9  Johne.  R,  135, 6.  The  consequence  was  that  the  most  impor- 
tant charities  of  the  kind  in  question  were  exercised  by  a  purchase  at  sheriff's 
sale,  the  debtor  himself  often  secretly  furnishing  the  money  by  which  it  was 
carried  on.  Evidence  easily  manufactured  is  deceptive  in  its  own  nature. 
It  is,  like  the  declarations  of  a  party  in  his  own  favor.  Parties  may  make  a 
ddfij  parties  may  make  convenience  and  tisaffe  of  businesSj  parties  may  cre- 
ate appearances  of  poverty j  of  beggary j  and  charity ,  and  if  these  pass  for 
evidence,  they  will  be  all  simulated.  They  should  be  rejected  on  the  same 
principle  which  excludes  the  declarations  mentioned.  It  still  appears  to  me, 
therefore,  with  great  deference,  that  the  rule  established  in  this  court  and 
in  the  court  of  chancery,  and  certainly  not  as  yet  shaken  by  any 
^judicial  decision  of  the  jjourt  of  errors,  •is  sustained  both  by  rea-  [  ^141  ] 
son  and  authority. 

If  Rood  was  to  be  believed,  no  serious  question  can  be  made  that  the  levy 
was  complete.  There  was  an  actual  entry,  the  vessel  being  in  the  sheriff's 
power,  and  notice  to  the  defendants  in  the  execution.  These  acts  were  never 
doubted  to  be  sufficient.  No  formal  inventory  is  necessary,  ffaggerfy  v. 
Wilber,  16  John$.  R.  287.  Wood  v.  Vanarsdalcj  8  Rawle^  401, 405,  6. 
That  the  witness  was  not  worthy  of  confidence  it  is  impossible  for  us  to  pro- 
nounce, since  his  credibility  has  been  sanctioned  by  the  jury  under  a  proper 
charge  from  the  court. 

The  sale  took  the  usual  course  of  one  where  the  debtor  has,  in  conjunc- 
tion with  some  friend,  been  tampering  with  the  title.  The  deputy  sold  the 
right  of  the  Demings.  What  was  that  f  The  mortgage  being  void  for  fraud, 

*  See  Smith  t^SUr.  Acker,  23    WaMl,  653,  decided  nUftejuent  to  thU  case,  althotigli  re* 
ported  prerioiisly. 
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as  against  the  bank  and  all  persons  purchasing  under  their  execution.  The 
right  of  the  Demings  was  perfect  in  one  undivided  unincumbered  half  of 
the  vessel.  The  deputy  said  he  would  sell  tbat.right,  and  let  the  purchaser 
fight  it  out.  Yet  the  smallncss  of  the  sum  bid  is  relied  on  as  a  case  of  in- 
adequacy which,  per  %e^  should  vitiate  the  sale,  or  at  least  raise  the  inference 
that  the  plaintiff  meant  to  purchase  subject  to  the  mortgage.  Ho  knew  that 
he  must  do  so  subject  to  a  pretended  mortgage,  and  had  notice,  at  the  time, 
in  the  phrase  of  the  sheriff,  that  he  must  fight  for  whatever  he  got.  The 
smallncss  of  the  consideration  may  thus  be  accounted  for  upon  grounds  far 
other  than  any  intent  to  admit  the  validity  of  the  mortgage.  The  defend- 
ants here  are  indebted  to  the  acts  of  the  mortgagors  and  mortgagees,  for 
the  smallncss  of  the  bid.  It  arose  from  the  cloud  which  their  manner  of 
doing  business  had  brought  upon  the  title. 

It  is  said  the  inference  that  the  plaintiff  intended  to  purchase  an  equity 
of  redemption  merely,  is  strengthened  by  the  late  statute.  2  R.  S.  290, 
2c7  e4.  §  20.  That  section  declares  that  when  goods  or  chattels  shall  be 
fledged^  the  right  and  interest  of  the  pledgor  may  be  sold  oa 
[  *142  ]  execution,  *and  that  the  purchaser  may  take  possession  on  com- 
plying with  the  terms  and  condition  of  the  pledge.  The  reason- 
ing is  this  :  as  there  were  two  intents  open  to  the  plaintiff,  one  to  purchase 
absolutely,  the  other  subject  to  the  mortgage,  it  should  rather  be  intended, 
considering  especially  the  notice  of  the  mortgage  given,  and  the  smalloess  of 
the  bid,  that  the  latter  intention  was  the  true  one.  The  reasoning  would 
be  strong,  upon  two  suppositions  :  first,  if  the  defendants'  counsel  con- 
strue the  20th  section  rightly  ;  and  secondly,  if  the  mortgage  had 
been  really  valid  in  respect  to  creditors.  White,  the  plaintiff,  might  then 
have  said  in  an  action  against  him,  '^  As  between  a  lawful  and  unlawful  in- 
tent, I  claim  that  the  former  shall  be  presumed  ;"  and  he  could  certainly 
have  no  objection  that  the  rule  of  presumption  should  apply  here.  Even 
then,  however,  it  might  be  overcome,  and  would  be  clearly  overcome  by  the 
evidence  here  that  he  acted  in  the  purchase  adversely  to  all  claim  of  the 
mortgagees  ;  and  all  possible  doubt  is  dissipated,  when  the  mortgage  is  found 
to  be  fraudulent. 

Beside  it  is  by  no  means  clear  that  the  word  pledge,  the  only  word  used  in 
the  20th  section,  when  applied  to  goods  and  chattels,  comprehends  a  mort* 
gage,  though  it  may  when  applied  to  real  estate.  2  Black.  Comm.  157.  In 
the  latter  case,  however,  the  equity  of  redemption,  according  to  the  doctrine 
of  this  court,  is  the  subject  of  salo  independent  of  any  statute.  Water*  v. 
Stewart,  1  Caineti*  Cas.  Err.  47.  A  pledge,  taken  in  its  strict  sense  as  ap- 
plied to  chattels,  is  a  bailment,  that  is,  an  actual  delivery  of  the  thing,  for 
the  security  of  some  engagement.  But  by  a  grant  or  conveyance  of  goods 
in  ^ge  or  mortgage^  (he  whole  legal  title  passes  conditionally  to  the  mortg^- 
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gee.  The  distinetion  is  very  exactly  shown  in  Storjf  on  Bailm.  eh.  5,  §  286 
and  287,  l9t  ed,  p.  196  ;  and  is  quite  familiar  to  the  profession.  That  the 
statute  means  a  pledge  in  its  strict  sense  is  rather  inferrible  too,  if  there 
were  otherwise  any  doubt,  by  the  manner  in  which  it  speaks  of  the  purchas- 
er taking  posseesioii  on  complying  with  the  terms  and  conditions  of  the 
pledge.  The  words  are  hardly  applicable,  in  their  general  sense,  to  a  case 
where  the  whole  title  has  passed  conditionally,  and  where,  as  is 
well  understood,  it  becomes  absolate  *on  default  of  payment  at  [  *148  ] 
the  day.  PAtchin  v.  Pierce,  12  Wendell^  61.  Clearly,  after  the 
title  becomes  absolute,  the  statute  cannot  divest  it.  See  per  Story j  J.  in 
Canard  v.  The  Atlantic  Jns.  Co.  1  Pet.  S.  C.  Rep.  441.  I  admit  the 
idea  has  been  started  that  there  is  still  an  equity  of  redemption  remaming, 
which  may  be  enforced  in  chancery.  Story  on  Bailm.  ut  eupra^  §  287.  1 
Pet.  ut  eupraj  441  ;  and  this  was  strongly  favored  by  the  remarks  of  Mr. 
Justice  Nelson  in  Patchin  v.  Pierce.  We  are,  however,  sitting  in  a  court  of 
law ;  and  such  an  equity  had  never  before  the  statute,  nor  has  it  since  that 
I  am  aware,  been  holden  tangible  by  legal  execution.  In  the  case  before  us, 
when  Rood  came  to  sell,  the  mortgage  had  long  since  been  forfeited  ;  and, 
if  good  against  creditors,  the  title  was  absolute  in  the  mortgagees. 

The  only  remaining  question  respects  the  competency  of  W.  F.  Deming, 
one  of  the  mortgagors.  He  was  offered  as  a  witness  for  the  defendants,  but 
was  rejected  by  the  judge  as  interested  to  testify  in  their  favor. 

Under  the  peculiar  circumstances  of  this  case,  he  was,  we  think,  clearly 
incompetent,  for  the  reason  which  governed  the  learned  judge  in  excluding 
him.  If  the  defendants  maintain  their  position,  that  makes  the  vessel  and 
furniture  worth  about  (2000  to  the  witness  by  way  of  discharging  his  debt 
due  to  Weed  and  Thurman.  If  the  credit  of  that  sum  be  displaced,  then 
the  same  property  cannot  avail  him  more  than  three  dollarsy  and  both  he  and 
his  mortgage  creditors  were  privy  to  the  concourse  of  circumstances  from 
which  his  interest  arose.  It  is  supposed  that  as  between  him  and  the  mort- 
gagees, the  credit  is  conclusive.  If  that  were  so,  I  admit  his  interest  would 
lay  the  other  way,  and  he  would  be  technically  competent  But  we  think 
that  the  mortgage  failing  to  hold,  the  credit  arising  under  that  may  be  with- 
drawn, the  same  as  it  may  confessedly  be  in  respect  to  the  execution.  Had 
the  mortgage  itself  been  given  and  accepted  as  an  absolute  payment  for  the 
$2000  ;  had  so  much  of  the  debt  then  been  extinguished  by  the  joint  agree- 
ment of  the  parties,  though  the  act  were  fraudulent ;  yet  the 
law  would  never  allow  the  credit  to  be  disturbed  as  ^between  [  *144  ] 
them.  It  would  not  interfere  as  between  them,  to  disturb  any 
contract  completely  executed.  It  will  insist  on  holding  parties  to  the  posi- 
tion in  which  they  have  fraudulentiy  placed  themselves.  So  far  as  the  con- 
tract, or  any  part  of  it^  remains  executory,  it  will  not  be  enforced.    Nd- 
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U$  V.  Clarkj  20  WefideU^  24.  Here,  it  is  true,  the  conditional  tiUe  passed ; 
but  it  ivas  merely  by  way  of  collateral  security.  The  security  could  not  op* 
erate  as  payment,  except  by  a  future  sale,  under  a  power  contained  in  the 
mortgage  or  implied  by  law.  In  this  respect  the  contract  was  executory ; 
and  being  fraudulent,  it  was  void  ab  initio.  The  subsequent  sale  was  not 
available  for  any  purpose.  I  do  not  deny  that  it  might  have  even  operated 
as  a  binding  payment,  had  other  creditors  been  kept  out  of  the  way  ;  but 
before  the  mortgagees  had  touched  the  vessel  under  the  power,  the  bank  was 
in  motion,  and  Rood  had  levied.  It  is  true  the  mortgagees  then  took  the 
alarm,  and  in  December,  after  the  schooner  had  frozen  up,  took  a  formal  de- 
livery from  the  Demings,  removed  the  tackle  and  obtained  their  judgment 
bond.  But  before  this  demonstration  all  their  right  had  gone  ;  the  schooner 
was  in  the  custody  of  the  law ;  and  both  the  Demings  and  their  mortgage 
creditors  were  trespassers  against  the  sheriff.  He  went  on,  and  previous  to 
any  sale  by  the  mortgagees,  or  application  of  the  proceeds  in  payment,  had 
swept  away  every  vestige  of  title  by  the  auction  sale  to  White,  the  now 
plaintiff.  In  truth,  the  mortgagees  never  took  a  single  step  valid  even  as 
between  them  and  the  Demings,  after  the  mortgage  had  been  executed. 
Neither  the  one  nor  the  other  could  interfere  or  bring  any  action  in  respect 
to  the  vessel.  The  law  had  taken  it  away  from  both,  under  execution 
against  the  Demings.  Had  the  mortgagees  been  allowed  by  the  bank  to 
proceed  and  make  a  sale,  and  endorse  the  $2000  as  a  credit,  under  the  pow- 
er derived  from  the  Demings,  I  do  not  deny  that  the  law  would  hold  them  to 
a  consummation  in  which  they  might  both  be  said  to  have  participated.  But 
the  matter  never  having  gone  beyond  the  execution  of  the  collat- 
[  *145  ]  oral  security  ;  that  proving  in  fact  unavailable,  by  the  vessel  be- 
ing taken  away,  before  the  mortgagees  began  to  'execute  the  pow- 
er, it  was  nullified  to  all  intents  and  purposes.  The  credit  was  given  with- 
out the  poor  sanction  even  of  a  fraudulent  authority.  The  very  next  mo- 
ment after  the  delivery  in  December,  the  sheriff  might  rightfully  have  oust- 
ed them  by  recaption  or  writ  of  replevin.  Before  the  levy,  they  might  have 
taken  possession,  or  brought  trover  against  the  Demings,  for^the  law  will  fol- 
low by  remedies  the  notion  of  an  executed  contract.  Th^  fraudulent  alienee 
of  land  may  bring  ejectment  against  the  alienor,  and  the  fraudulent  vendee 
or  mortgagee  of  goods  may  have  trover  against  the  vendor.  Vid.  per  NeU 
iofij  Ch.  J.  in  Nellis  v.  Clarkj  20  Wendell^  89.  But  the  mortgage,  though 
an  executed  contract  as  to  the  title,  was  executory  as  to  payment.  That 
consequence  was  to  grow  in  future  out  of  a  remedy  by  possession  and  fore- 
closure or  sale.  Neither  of  these  was  ever  executed.  Assuming  what  the 
argument  for  Deming's  competency  must  assume,  that  the  adverse  claim  of 
the  bank  was  valid,  and  rightfully  enforced  by  the  levy,  the  execution  of 
the  power  thus  being  stopped  midway,  the  credit  of  $2000  becomes  lost  to 
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the  iritness.  It  U  no  more  m  legal  effect,  tban  if  he  had  tarned  oat  an  una- 
vailable chose  in  action,  aa  a  collateral  security.  A  recovery  by  the  plaintiff 
here  is  equivalent  to  an  eviction  of  the  mortgagees,  and  would,  therefore, 
be  evidence  againat  the  witness  in  any  defence  he  might  set  up,  founded  on 
payment  by  the  mortgage  sale.  The  balance  of  interest  in  favor  of  the  de- 
fendants, thus  stood  as  $2000  to  $3. 

The  result  is,  that  a  new  trial  must  be  denied. 


*HoG£BOOM  vs.  Hall.  [  ^146  ] 

Where  a  testator  gires  a  farm  to  bis  son  in  fee,  vpon  condition  among  other  things  that  hie 
daughters  shall  have  the  nse  and  occupation  of  a  room  in  his  dwelling  house,  and  be  provid- 
ed with  food,  raiment  and  fuel  as  long  as  they  remain  unmarried,  and  there  be  a  hreach  of 
conditicny  an  action  of  ejectment  lies  hj  the  daughters  for  the  recovery  of  the  shares  of  the 
farm  to  which  they  would  have  been  entitled  as  the  children  of  their  father. 

Sttch  condition  is  annexed  to  the  estate,  and  binds  the  land,  in  whose  hands  soever  it  may  be. 

To  work  tiforfeihtre  of  the  estate  in  such  case,  there  nuut  be  something  more  than  a  mere  dan* 
al  cf  the  right!  there  must  bo  some  act  done,  as  Mhutting  up  the  houu^  &c.  Great strictnees  is 
required  where  the  forfeiture  of  an  estate  is  sought. 

This  was  an  action  of  e^'ectment^  tried  at  the  Columbia  circuit  in  April, 
1889,  before  the  Hon.  John  P.  Gubhman,  one  of  the  circuit  jndges. 

The  plaintiff,  Gertrude  Hogeboom,  as  one  of  six  children  and  heirs  at 
law  of  JohanneB  Hogtloom^  who  died  about  the  year  1814,  seized  of  a  large 
farm,  of  which  the  premises  in  question  are  a  part,  claimed  to  recover  an 
undivided  sixth  part  of  the  farm.  The  father  of  the  plaintiff  left  a  will, 
by  which,  among  other  things,  he  devised  all  his  real  estate  to  his  wife 
Gertrude  as  long  as  she  should  remain  his  widow ;  and  after  the  death  or 
marriage  of 'his  wife  he  gave  and  devised  unto  bis  son  Stephen^  infee^  all  his 
real  estate,  ^^  upon  eonditwn^  and  tpith  the  prwieo  and  reetrietione  that  he 
pays  so  much  of  honest  debts,^  and  funeral  charges^  and  pays  the  legacies  and 
supports  my  daughters  Gertrude  and  Helen  as  is  hereinafter  mentioned.^* 
He  then  gave  several  legacies ;  and  in  relation  to  his  daughters  Q-ertrude 
and  Sdenj  he  provided  as  follows:  ^^I  direct  that  [after  the  death 
of  my  wife]  they  shall  reside  with  the  family  of  my  son  Stephen^  or 
have  the  use  and  occupation  of  my  east  upper  room,  as  they  choose : 
and  I  direct  that  son  Stephen,  his  heirs,  executors  or  administrators  sup- 
port them  with  good  victuals,  drink  and  every  day  apparel,  and  provide 
them  with  sufficient  fire  wood,  ready  cut  to  put  on  the  fire,  as  long  as  they 
remain  in  the  situation  above  mentioned,  [unmarried.]  And  in 
case  *any  dispute  shall  arise  between  them  concerning  their  sup-  [  *147  ] 
port,  and  as  often  as  it  may  arise,  it  is  my  desire  that  two  or  more 
dinnterested  persons  be  appointed  by  the  surrogate  of  the  county  of  Colum- 
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Ua  to  enquire  into  the  matter,  and  if  in  their  opinioiiy  or  in  the  opinion  of  two 
of  them,  that  they  are  not  supported  or  provided  for  as  before  directed,  then 
and  in  such  case  it  is  mj  desire  that  the  persons  tiras  chosen  or  appointed,  or 
any  two  of  them,,  award,  order  and  determine  m  what  mam^er  particularly 
thej  shall  l^  maintained  and  supported  by  and  at  the  expense  of  my  said  son ; 
and  such  award,  order  and  determination,  made  in  writing,  sliall  be  binding 
and  conclusive :  and  the  expenses  attending  such  appointment  and  determina- 
tion shall  be  paid,  the  one  half  by  my  son  Stephen,  his  executors  or  adminis- 
trators, and  the  other  half  my  daughters  Helen  and  Gertrude." 

The  widow  of  the  testator  survived  him  several  years,  but  the  time  of  her 
death  does  not  appear.  Stephen  occupied  the  farm  after  his  father's  death, 
until  his  own  death  in  March,  1834.  He  left  a  will,  by  which  his  executors 
were  empowered  to  sell  the  farm ;  and  on  the  Ist  April,  18S&,  they  sold  and 
conveyed  it  to  John  X.  llogthoom^  who,  on  the  1st  April,  1886,  sold  and 
conveyed  the  farm  in  two  separate  parcels— one  part  to  Thomat  F.  Menck 
— and  the  other  part,  being  the  premises  in  question,  to  the  defendant — ^with 
covenants  of  warranty*  The  manrion  house  in  which  Johannes  Uved  wm  on 
that  part  now  owned  by  Mesieh    It  was  re-bui!t  prior  to  1834. 

Stephen  Hogehoom  paid  the  testator's  debts  and  funeral  charges,  and  the 
legacies  given  by  the  will  of  Johannee.  After  her  father's  death,  the  plain- 
tiff lived  in  the  family  of  Stephen,  and  was  supported  by  him,  until  about  the 
year  1823,  when  she  and  her  sister  Helen  purchased  real  estate  in  Montgo- 
mery county,  where  they  had  friends,  and  went  there  to  live,  with  the  inten- 
£on  of  residing  there  permanently.  They  have  lived  there  ever  unee,  with 
the  exception  of  two  or  three  visits  to  Stephen.  One  of  those  visits  ended 
in  February,  1826.  They  came  again  to  Stephen's  in  1829  or  1880,  and 
stayed  a  year,  and  in  October  returned  to  Montgomery.  They 
[  *148  ]  came  again  on  a  vi^t  in  the  fall  of  *1888,  and  stayed  until  June 
following,  eight  months,  when  they  left.  Some  time  before  they 
left,  Stephen  told  them,  if  they  called  it  a  visit,  he  thought  they  had  stayed 
about  long  enough  ;  he  said,  he  thought  they  had  no  right  there^  because  they 
had  gone  away  of  their  own  accord,  and  had  long  ago  lost  all  claim  under  the 
will.  They  left  about  two  weeks  after  this  conversation.  This  was  after  the 
death  of  the  widow  of  Johannes*  These  facts  were  proved  by  Mary  Bog^ 
hoomj  the  widow  of  Steplien. 

The  judge  refused  a  motion  for  a  nonsuit,  and  ruled  against  the  defendant 
on  all  the  points  made.  Among  other  things,  he  instructed  the  jury,  that  the 
testimony  of  Mary  Hogehoom^  if  the  jury  believed  it,  famished  sufficient  evi- 
dence of  a  demand  for  support  and  other  privileges  under  the  will,  and  of  such 
refusal  on  the  part  of  Stephen  to  fulfil,  as  forfeited'  the  estate  :  that  if  the 
jury  believed  the  testimony,  the  plaintiff  was  entitled  to  recover  one-sixth 
part  of  the  premises  in  question.  JExcepUane  were  duly  taken.  Yerdicifor 
the  plaintiff.    The  defendant  moves  for  a  new  trial  on  a  bill  of  exceptions. 
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By  the  Court,  Bronson,  J.  The  provision  in  the  will  of  Johannes  Hoge- 
boom  for  the  support  of  his  two  daughters  Gertrude  and  Helen,  is  something 
more  than  an  equitable  mortgage  or  charge  on  the  land.  The  testator  has 
used  apt  words  of  condition^  and  I  find  nothing  in  the  will  to  limit  or  control 
their  effect.  There  can  be  no  doubt  that  Stephen  held  the  estate  on  a  condi- 
tion  subsequent ;  and  if  the  condition  has  been  broken,  the  estate  is  forfeited, 
and  belongs  to  the  heirs  at  law  of  the  testator. 

n.  The  condition  was  annexed  to  the  estate  as  a  part  of  the  tenure,  and 
would,  of  course,  affect  the  land  into  whatever  hands  it  might  pass.  It 
would  be  strange  indeed  if  one  holding  lands  by  such  a  tenure,  could  defeat 
the  condition  by  granting  to  another.  If  a  requisition  for  that 
purpose  is  *made  upon  the  present  tenants,  they  must,  as  far  as  [  *149  ] 
the  nature  of  the  case  will  permit,  perform  the  condition.  If  they 
refuse,  it  will  be  at  the  peril  of  losing  the  estate.  Co.  Lit  246  b.  Brad* 
street  v.  Clark,  21  Pick.  889.  4  Kent,  126.  If  there  was  a  forfeiture  in 
the  lifetime  of  Stephen,  neither  his  death,  nor  the  subsequent  alienation,  can 
defeat  the  ri^t  of  entry  of  the  heirs  at  law  of  Johannes  Hogeboom.  In 
diort,  80  long  as  Gertrude  and  Helen  live,  the  estate,  whether  in  the  hands  of 
Stephen,  or  of  persons  claiming  under  him,  is  held  upon  condition  ;  and  any 
forfeiture  which  may  have  happened,  unless  it  has  been  released  or  barred  by 
the  lapse  of  time,  may  be  asserted,  against  any  one  in  possession  of  the  land. 
A  different  doctrine  would  entirely  change  the  nature  of  the  tenure. 

in.  The  voluntary  departure  of  Gertrude  and  Helen  to  the  county  of 
Montgomery,  and  remaining  there  several  years  with  the  intention  of  making 
tliat  the  place  of  their  permanent  residence,  did  not  put  an  end  to  the  condi* 
tion,  nor  preclude  them  from  returning  and  demanding  a  performance,  for 
the  future,  on  the  part  of  Stephen.  He  was  bound  to  support  them  as  long 
as  they  lived  and  chose  to  reside  in  his  family.  Their  absence  for  a  time 
could  work  no  injury  to  him,  whatever  may  have  been  the  intention  with 
which  they  left ;  and  although  he  was  not  bound  to  act  while  they  were  ab- 
sent, he  was  under  a  continuing  obligation,  which  would  operate  on  a  request 
made,  and  could  only  be  discharged  by  performance,  or  a  release.  If  the 
right  to  support  could  be  renounced,  or  the  condition  could  be  released,  with- 
out a  deed,  I  think  it  quite  clear  that  a  silent  departure  could  work  no  such 
consequence.  Indeed,  if  there  had  been  an  express  agreement  to  relinquish 
the  claim  for  support,  it  would  have  been  necessary  to  show  that  it  was  made 
npon  good  consideration. 

lY.  If  on  a  demand  made,  by  the  two  dau^ters  of  tiie  testator,  support 
was  whollif  refueed  by  Stephen,  tiie  oondition  was  broken,  and  it  was  not 
Vol,  XXIV.  16 
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necessary  to  resort  to  the  surrogate  before,  or  as  a  means  of,  asserting  the 
forfeiture.    After  giving  the  land  to  Stephen,  on  condition  that 
[  •ISO  ]     he  supported  the  daughters  "  as  is  hereinafter  mentioned,"  the  'tes- 
tator went  on  to  specify  the  manner  in  \?hich  they  should  be  sup- 
ported;  and  anticipating  that  disputes  might  possibly  arise  between  the 
parties  in  relation  to  the  particular  manner  in  which  the  daughters  might  be 
provided  for,  he  pointed  out  the  mode  in  which  such  differences  should  be 
adjusted.     The  testator  did  not  intend  to  refer  to  the  surrogate,  or  to  any 
appointed  by  him,  to  say  whether  Stephen  should  support  the  daughters. 
He  had  settled  that  question  himself.     But  although  the  daughters  might  be 
provided  for  by  Stephen,  disputes  might  arise  concerning  the  sufficiency  or 
reasonableness  of  the  provision ;  and  those  differences,  and  those  only,  the 
the  testator  intended  to  have  referred  to  persons  appointed  by  the  surrogate. 
y.  I  see  no  diflSculty  in  the  plaintiff's  case,  until  we  come  to  the  evidence 
upon  which  she  relies  for  the  purpose  of  making  out  a  forfeiture  ;  and  here  I 
differ  verywidely  from  the  judge  at  the  circuit.     It  is  quite  possible  that  some 
portion  of  the  evidence  has  been  omitted  in  making  up  the  bill  of  exceptions  ; 
but  on  the  case  as  it  is  presented  to  us,  the  evidence  of  a  demand  for  support 
under  the  will,  and  of  a  refusal  by  Stephen,  is  so  far  from  being  conclusive 
on  the  question  of  forfeiture,  that  it  would  not,  I  think,  have  warranted  a  ver- 
dict for  the  plaintiff,  had  the  question  been  submitted  to  the  jnry.     Condi- 
tions which  destroy  an  estate,  are  taken  strictly ;  and  although  a  forfeiture 
must  be  enforced  when  clearly  established,  it  should  not  prevail  upon  doubt- 
ful construction  of  evidence.     If  anything  is  to  be  done  as  a  condition  pre* 
cedent  by  the  party  who  asserts  the  forfeiture,  he  must  show  a  strict  per- 
formance on  his  part ;  and  this  is  so,  whether  the  obligation  upon  him  is  creat- 
ed by  express  stipulation,  or  is  implied  by  law  from  the  nature  of  the  act  to 
be  peformed  by  the  other  party.     He  who  may  lose  by  a  breach  of  a  condi- 
tion, must  be  plainly  put  in  the  wrong ;  and  mere  words  on  his  part,  as  a 
denial  of  the  right,  without  any  act  done,  will  not  always  work  a  forfeiture. 
I  shall  only  refer  to  a  few  cases  in  support  of  these  positions.     MauncTs 
casCy  7  Co.  112.     Fratinces^  cassj  8  id,  177,  also  reported  by  the  name  of 
Miller  v.  Francis,  2  Brotonl.  ^    Gold.   277.     9   Co.  61.  Ba- 
[  •ISl  ]     con^s  Ahr.   Condition  *(0),  1.     ComyfCs  Big.  Condition  (A*). 
Bradstreet  v.  Clark j  21  Pick.  38 9.     In  this  last  case,  the  court 
acted  upon  a  distinction,  which  I  think  a  sound  one,  between  a  demand  for 
the  purpose  of  laying  the  foundation  of  a  suit  to  recover  money,  and  a  de- 
mand which  is  to  work  the  forfeiture  of  an  estate,  and  held  that  there  must 
be  much  greater  strictness  in  the  latter  than  is  required  in  the  former  case. 
The  estate  was  held  on  condition  that  the  devisee  paid  certain  legacies,  and 
because  all  the  legacies  were  demanded,  when  two  had  been  paid,  the  de- 
mand was  held  insufficient,  although  the  tenant  denied  the  right  altogether. 
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The  niceties  which  are  required  at  the  common  law  in  making  such  a  de* 
mand  as  will  authorize  a  re-entry  for  the  non-payment  of  rent,  is  a  familiar  ex- 
ample of  the  great  strictness  which  is  required  where  the  party  seeks  to  in- 
flict the  heavy  penalty  of  a  forfeiture  of  the  whole  estate. 

Now,  what  is  the  evidence  in  this  case  to  establish  a  breach  of  the  condi- 
tion ?  Ten  years  before  the  conversation  on  which  the  plaintiff  relies,  she 
and  her  sister  voluntarily  left  the  house  of  Stephen,  went  to  Montgomery 
and  purchased  real  estate,  with  the  intention  of  residing  there  permanently  ; 
and  there  they  had  resided  for  the  whole  ten  years.  Although  they  went 
occasionally  back  to  Columbia,  and  made  pretty  long  visits^  the  case  fur- 
nishes no  evidence  that  they  did  so  with  the  intention  of  changing  their 
place  of  residence.  When  the  conversation  took  place  in  June  1834,  they 
had  been  with  Stephen  seven  or  eight  months  ;  but  the  case  states  that  they 
came  on  a  visit ;  and  there  is  not  one  particle  of  evidence  going  directly  to 
prove  that  they  made  any  demand  or  request  whatever  upon  Stephen,  or 
that  they  even  intimated  the  intention  of  remaining  with  him  for  the  purpose 
of  receiving  the  support  provided  for  by  the  will.  In  fact,  it  does  not  ap- 
pear that  they  had  made  up  their  own  minds  to  pursue  that  course ;  and  for 
aught  which  can  be  gathered  from  the  case,  they  would  not  have  remained 
with  Stephen,  if  he  had  requested  them  to  do  so.  True,  Stephen  told  them, 
"  he  thought  they  had  no  right  there,  because  they  had  gone  away  of  their 
own  accord,  and  had  long  ago  lost  all  claim  under  the  will ;"  and 
if  those  •words  stood  alone,  they  would  furnish  some  ground  for  [  •152  ] 
a  presumption  that  the'daughters  had  made  a  demand  or  request. 
But  when  taken  in  connection  with  the  preceding  words,  little  if  any  thing 
remains  of  the  presumption.  Stephen  began  by  saying,  ^^  if  they  called  it  a 
vi^it,  he  thought  they  had  stayed  about  long  enough.''  It  seems  probable 
from  this,  that  a  visit  was  the  only  thing  of  which  the  daughters  had  spoken. 

The  plaintiff  insists  on  a  forfeiture,  and  the  burden  lies  upon  her  of  show- 
ing the  condition  broken.  After  it  appeared  that  she  had  changed  her 
residence  to  Montgomery,  it  was  necessary  for  her  to  show,  beyond  all 
reasonable  ground  for  doubt,  that  she  returned  to  the  house  of  Stephen  for 
the  purpose  of  receiving  the  support  provided  for  her  by  the  will ;  and  that 
she  plainly  made  known  her  intention  to  Stephen.  She  could  not  act  equivo- 
cally, and  leave  him  in  doubt  whether  she  was  there  on  a  visit  or  under  the 
tcill,  and  then  construe  his  words,  which  included  both  views  of  the  subject, 
into  a  breach  of  the  condition.  And  besides,  when  Stephen  told  the  daugh- 
ters he  thought  they  had  no  right  there— that  they  had  lost  all  claim  under 
the  will — they  seem  to  have  acquiesced  in  his  opinion.  They  made  no  re- 
ply or  objection  to  the  reipark.  They  left  him  at  liberty  to  believe  that  they 
were  only  there  for  a  temporary  purpose,  without  intending  to  claim  any 
thing  under  the  will,  and  went  away  two  weeks  afterwards  without  correct* 


162  CASES  m  THE  SUPREME  COURT 

New-York,  May,  1840.— Hogeboom  v.  Hall. 

ing  that  impression  ;  and  now  after  he  is  dead,  and  the  farm  has  gone  into 
atte  hands  of  others,  they  insist  that  Stephen  forfeited  the  estate.  That  will 
never  do.  They  were  bound  to  speak  at  the  time.  What  Stephen  said 
amounted  to  little  more  than  the  expression  of  his  opinion;  and  if  such 
words  could  under  any  possible  circumstances  amount  to  a  breach  of  the 
condition,  they  certainly  could  not  work  any  such  consequence,  when  they 
were  apparently  acquiesced  in  by  the  other  party.  If  the  daughters  had 
answered  by  asserting  theirclaim,  it  is  highly  probable  that  Stephen,  what- 
ever might  be  his  opinion  about  the  matter  of  right,  would  have  furnished 
the  support,  so  as  to  avoid  all  question  about  the  title  to  the  farm. 
[  *153  ]  But  however  that  'may  be  there  is  not  sufficient  evidence  that  he 
ever  refused  compliance  with  the  terms  of  the  will. 
We  might  have  omitted  the  expression  of  an  opinion  upon  the  other  points 
in  the  cause ;  but  the  counsel  for  both  parties  were  desirous  that  all  of  the 
questions  presented  by  the  bill  of  exceptions  should  be  considered,  for  the 
purpose  of  narrowing  the  grounds  of  controversy  on  anot  her  tiial 

New  trial  granted. 


M— »< 


Glover  vs.  Tuck  and  others. 

One  partner  may  maintain  an  action  of  covenant  against  j|bi8  co-partner^  whether  the  coyenant  be 
to  pay  any  snm  or  do  any  act  for  the  purpose  of  only  launching  the  partnership,  or  whether  it 
be  to  perform  any  of  the  articles  after  the  partnership  has  commenced.  An  action  of  coTe- 
nant  will  lie  although  there  may  be  accounts  between  the  parties  which  require  unravelling  in 
equity.  And  where  the  partnership  covenants  have  not  been  infringed  for  any  length  of  time, 
the  action  of  covenant  is  the  proper  remedy :  a  court  of  equity  not  interfering  to  restrain  the 
breach  of  covenant,  unless  the  biU  pray  and  there  are  just  grounds  for  a  dissolution. 

Where  a  specific  act  is  to  be  done  by  the  plaintiff,  or  any  numl.-er  of  acts  to  be  done  by  him  by 
way  of  condition  precedents  he  must  shew  in  pleading  precisely  what  he  has  done  by  way  c-T 
performing  them,  with  such  citcunuiancea  as  are  material  in  point  of  law  to  raise  the  corres- 
ponding obligation. 

Wbere  there  are  several  breaches  assigned  in  one  count,  some  good  and  some  bad,  and  there  is 
a  demurrer  to  the  whole  count,  the  plaintiff  will  have  judgment  The  proper  course  for  the 
defendant  inlsach  case  is  to  demur  to  the  defective  portions  of  the  count. 

Demurrer  to  declaration  in  covenant.  The  plaintiff  recited  in  the  first 
count,  that  he  severally,  and  the  defendants  in  common,  were  before,  and  at 
the  time  of  the  agreement  executed,  seized  of  land  bearing  pine  timber  in  the 
state  of  Michigan,[viz.  the  plaintiff  of  1120  acres,  the  defendants  viz.  Tuck 
of  500  acres ;  Ewer,  1500  acres ;  R.  Bunker,  406  acres  ^  of  an  acre,  and 
C.  Runker  800  acres  ;  and  that  on  the  27th  of  February,  1837, by  sealed 
agreement  between  the  plaintiff  and  defendants,  the  parties  agreed,  each  with 
all  the  rest,  separately  and  collectively,  that  they  would  pay  their 
[  *154  ]     proportions  of  the  expense  of  erecting  a  *steftm  saw  mill  on  said 
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land,  near  Lake  Huron,  of  a  prescribed  power,  with  fixtures,  &;c.  with 
the  design  of  cutting  timber  from  said  lands.  That  the  defendants 
agreed  to  honor  the  plaintiflTs  drafts  on  them,  to  be  made  from  time  to  time 
as  his  contracts,  and  the  execution  of  the  proposed  plan  might  require,  to  an 
amount  not  exceeding  (8000 ;  and  authorized  him,  with  the  funds  thus  to  be 
provided,  to  procure  a  steam  engine  for  the  mill,  &c.,  and  that  they  also  co- 
venanted to  defray  his  necessary  expenses  and  advance  his  proportion  of  the 
common  outlay,  he  paying  interest,  and  agreeing  to  refund  the  same  as  provid- 
ed in  the  agreement.  That  he  on  his  part  covenanted  with  the  defendants,  that 
he  would  immediately  proceed  in  his  duties  under  the  agreement,  and  devote 
bis  whole  time  and  attention  to  the  prosecution  of  said  plan  or  operation, 
without  compensation,  until  the  mill  should  be  erected  and  put  in  successful 
operation  ;  and  that  he  should  thereafter,  during  one  year,  continue  his  ser- 
vices as  agent  or  superintendent,  for  a  reasonable  compensation,  &c.  and 
would  not  otherwise  engage  during  the  year,  &c.  He  then  averred  that,  to 
carry  out  the  above  purposes,  he  relinquished  the  nautical  profession ;  and 
although  he  had  ptrf armed  and  fulfilled  and  had  always  from  the  time  of 
executing  the  agreement  been  ready  and  willing  and  had  offered  to  perform 
and  fulfil  the  covenants  and  agreements  in  all  things  on  his  part  to  be  fulfill- 
edy  had  lost  his  time,  and  expended  $2000  in  this  behalf;  yet  the  defendants 
did  not,  nor  would,  although  often  requested  so  to  doy  in  any  manner  per- 
form the  said  agreement  and  did  not  nor  would  pay  any  proportion  of  the  ex- 
pense needful  and  incidental  to  the  erecting  of  the  mill ;  and  did  not  nor 
would  pay  any  sum  for  the  fixtures,  and  did  not  nor  would  honor  the  plsdntiff's 
drafts  on  them,  although  the  contracts  of  the  plaintiff  and  execution  of  the 
said  proposed  plan  required  the  same  to  be  honored ;  and  although  he  made 
and  caused  such  drafts  to  be  duly  presented^  viz.  one  draft  for  $1000,  dated 
March  Ist,  1837,  another  of  $1750,  &c.  and  did  not  nor  would  defray  the 
said  plaintiff's  necessary  expences  ;  and  did  not  nor  would  advance  the  plain- 
tiff's proportional  part  of  the  common  outlay,  nor  any  portion 
thereof;  and  *that  the  agreement  had  not  been  in  any  manner  [  *155  ] 
performed  by  them,  nor  the  plan  in  any  manner  commenced  or 
carried  into  effect. 

The  second  count  stated  that,  by  a  sealed  agreement  of  the  same  date,  it 
was  agreed  between  the  plaintiff  and  defendants  to  cut  the  timber  uponi  cer- 
tain lands  in  the  state  of  Michigan,  part  of  which  were  owned  by  the  plain- 
tiff, and  other  parts  thereof  by  the  defendants.  And  it  was  also  covenanted 
by  the  defendants,  that  the  plaintiff  should  become  the  agent  and  superinten- 
dent in  the  erection  of  a  steam  saw  mill,  with  the  requisite  machinery  on 
said  land  near  Lake  Huron,  for  the  purpose  of  sawing  the  timber,  and  that 
the  defendants  would  furnish  him  with  the  necessary  funds  to  an  amount  not 
exceeding  $8000  for  the  erecting  and  furnishing  thereof,  and  for  carrying 
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on  the  said  operation,  the  plaintiff  agreeing  to  pay  interest  on  a  certain  pro- 
portion of  the  sum  to  be  advanced,  and  to  refund  the  same.  Farther,  the 
defendants  agreed  that  they  would  defray  the  necessary  expenses  of  the 
plaintiff  in  the  discharge  of  his  duties  under  said  agreement.  That  it  was 
farther  provided  that,  after  the  mill  should  be  erected  and  put  in  successful 
operation,  the  plaintiff  should,  for  one  year  thereafter,  continue  his  services 
as  agent,  &c.  for  a  reasonable  compeosation,  &c.  The  plaintiff  then  aver- 
red that,  immediately  on  the  execution,  &c.  he  relinquished  all  and  every 
occupation,  &c.  for  the  purpose  of  performing  the  said  covenants,  &c.  on 
his  part,  &c.  and  hath  always,  from  the  time  of  the  making  of  the  said  cove- 
nants, &;c.  to  the  time  of  the  commencement  of  this  suit,  been  ready  and  tail" 
ling  J  and  had  offered  to  perform  and  fulfil  the  said  covenants^  ^c.  on  his 
party  ^c.  Yet  the  defendants  did  not  nor  would,  although  often  requested^ 
&c.  furnish  the  said  plaintiff  with  the  requisite  funds  for  the  erection  and 
furnishing  of  the  said  mill  in  pursuance  of  said  covenants  and  agreements, 
nor  in  any  manner  carry  the  said  agreement  into  effect,  and  by  reason  of 
such  delay  and  refusal  the  plaintiff  was  put  to  great  inconvenience,  &c.  and 
hath  paid  and  disbursed  in  necessary  expenses  $2000,  &c. 

The  defendants  craved  oyer  of  the  agreement,  which  was 
[  ^56  ]  'granted.  It  recited  the  interests  of  the  parties  nearly  as  set  oat 
in  the  first  count,  and  that  they  had  agreed  to  put  the  said  inter- 
est into  a  common  stocky  with  a  view  to  cutting  the  timber  from  the  land. 
They  then  agreed  each  with  all  the  rest  separately  and  collectively,  as  reci- 
ted in  the  said  first  count ;  that  the  agreement  should  continue  and  be  bind- 
ing on  them,  their  heirs  and  assigns,  until  all  the  timber  should  be  cut,  &c. 
That,  in  making  sale  of  any  portion  of  the  interest  of  any  of  the  parties, 
provision  should  be  made  by  the  party  disposing,  &c.  for  the  responsibility 
of  the  purchaser,  and  his  acquiescence  in  the  intended  operation,  each  not  to 
dispose  of  more  than  one-third  of  his  interest,  without  consent  of  the  others 
noto  interested.  That  a  statement  of  the  operations  of  the  partnership 
should  be  made  every  six  months,  accounts  rendered,  and  proceeds^  if  anj/y 
divided^  according  to  the  respective  proportions  of  the  co-partners.  The  de- 
fendants put  in  a  demurrer  to  each  count,  setting  forth  a  great  number  of 
special  causes  of  demurrer. 

S.  StevenSj  tor  the  defendants.  I.  The  agreement  or  instrument  declared 
upon,  is  an  agreement  creating  or  constituting  2k partnership  composed  of  the 
plaintiff  and  defendants,  and  an  action  at  law  does  not  lie  upon  it. 

II.  An  action  at  law  cannot  be  sustained  upon  or  for  the  breach  of  any 
covenant  in  such  an  agreement,  unless  it  be  a  covenant  to  be  performed  be- 
fore the  business  of  the  partnership  is  to  commence  ;  or  the  covenant  be  to 
perform  a  specific  thing  after  the  partnership  commences.     The  agreements 
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here  are  in  relation  to  the  general  concerns  of  a  partnership.    12  Johns.  R. 
401. 

in.  The  covenants  alleged  to  have  heen  broken  were  not  covenants  to  be 
performed  before  the  business  of  the  partnership  commenced. 

IV.  A  general  averment  of  performance  on  the  part  of  the  plaintiff  is  not 
sufficient.  He  should  aver  specifically  the  fact  and  manner  of  the  perform- 
ance of  the  particular  acts  and  things  on  his  part  which  entitle  him  to  call  on 
the  defendants  for  performance,  or  which  would  show  the  defendants  were 
required  to  perform  on  their  part.  4  WendeUy  551,  and  cases  there 
cUed. 

V.  Both  counts  are  defective  in  not  averring  a  special  re-  [  ^157  ] 
quest  to  perform. 

VI.  The  second  count  is  defective  for  want  of  certainty  in  the  several  par- 
ticulars specified  in  the  special  causes  of  demurrer. 

J.  Greenwood^  for  the  plaintiff.  I.  The  agreement  declared  upon  does 
not  create  a  partnership. 

II.  If  it  does,  the  action  can  nevertheless  be  maintained. 

III.  The  •  averments  and  assignments  of  breaches  in  the  declaration 
are  sufficient :  1.  A  general  averment  of  performance  is  sufficient ;  the 
acts  to  be  performed  involving  no  question  of  law,  but  being  mere  matter 
of  fact.  But  there  are  also  other  sufficient  averments  of  a  more  parti* 
cular  character.  2.  The  particular  nature  and  details  of  the  plaintiff's  ex- 
penses, what  his  contracts  were,  and  how  far  the  plan  had  been  executed, 
are  all  matters  of  evidence.  3.  No  special  request  of  payment  was  neces- 
sary. The  covenant  imposes  the  duty  to  pay.  Notice  is  all  which,  in  any 
view  of  the  case,  could  be  necessary.     4.  The  drawing  and  presenting  of 

the  drafts  constitute  notice  ;  and  these  are  the  mode  of  payment  provided  in 
tiie  agreement.     5.  Even  a  general  averment  of  non-performance  is  good 

unless  demurred  to,  and  this  assignment  in  the  first  count  is  not  demurred  to. 

IV.  The  want  of  a  special  request,  stating  time  and  place  can  be  taken 
advantage  of  only  on  special  demurrer.  This  objection  is  not  stated  in  the 
demurrer  to  either  count  except  as  to  the  plaintiff's  expenses,  and  as  to 
these  there  is  no  assignment  of  breaches  in  the  second  count.  Notice  is  in- 
cluded in  the  request  laid.  The  averment  as  to  performance,  and  assign- 
ment of  breach  in  not  furnishing  the  requisite  funds,  in  the  second  count,  are 
Bufficient. 

V.  If  any  of  the  breaches  in  either  count  are  well  assigned,  plaintiff  is 
entitled  to  judgment  as  to  that  count  the  demurrer  being  to  the  whole  count. 

^By  the  Courts  Cowen,  J.  There  is  not  the  least  question  that  this     [  ^58  ] 
action  is  well  founded  in  principle.    The  objection  that  the  articles 
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of  agreement  between  the  plsdntiff  and  defendants  constituted  a  partnerslup, 
in  conseqaence  of  which  the  plaintiff's  remedy  lies  in  a  court  of  equity  only, 
is  thus  answered  by  Collyer  on  Partnership^  132,  Am,  ed.  1839 :  '^  One 
partner  may  maintam  an  action  of  covenant  against  his  co-partner,  whether 
the  covenant  be  to  pay  any  sum,  or  do  any  act  for  the  purpose  of  only  launch- 
ing the  partnership,  or  whether  it  be  to  perform  any  of  the  articles  after  the 
partnership  has  commenced.  An  action  of  covenant  will  Ue,  although  there 
may  be  accounts  between  the  parties  which  reqjoire  unravelling  in  equity. 
And  where  the  partnership  covenants  have  not  been  mfringed  for  any  length 
of  time,  the  action  of  covenant  is  the  proper  remedy  ;  a  court  of  equity  not 
interfering  to  restrain  the  breach  of  covenant,  unless  the  bill  pray,  and  there 
are  just  grounds  for  a  dissolution."  I  have  examined  the  leading  cases  cited 
by  him,  and  find  that  his  doctrine  is  clearly  sustained  by  the  English  author- 
ities; and  there  is  no  case  in  this  state,  I  apprehend,  which  trenchea 
upon  it  in  the  least.  Niven  v.  Spickerman^  12  Johns.  B.  401,  is  relied  on ; 
but  that  appears  to  be  an  acdon  of  covenant  for  a  general  balance  of  ac- 
count, after  the  partnership  had  been  in  operation  some  two  years.  I  do  not 
perceive  that  there  was  a  covenant  to  pay  any  balance  ;  but  the  action  seems 
to  have  been  brought  on  a  notion  that  it  would  lie,  merely  because  the  articles 
which  formed  the  partnership  were  under  seal.  Where,  as  in  the  case  before 
us,  the  covenant  is  to  make  specific  advances  for  the  purpose  of  launching 
the  partnership,  I  presume  the  right  to  an  action  was  never  questioned.  See 
Toumsend  v.  Q-oewet/j  19  WendeU^  424.  Several  American  cases  cited  in 
the  same  edition  of  GoUyer,  appear  to  concede  the  rule  as  lud  down  by  him 
in  it3  full  latitude.  Mr.  Ghitty,  2  OMt.  PL  524,  ed.  of  1828,  ^ves  a  pre- 
'  cedent  in  covenant  on  articles,  which  supposses  the  partnership  to  have  been 
some  time  carried  on  ;  though  he  suggests  that  on  a  covenant  to  account, 

the  plaintiff  must  encounter  the  inconvenience  of  being  confined 
[  *169  ]     to  nominal  damages,    therefore,  if  there  has  been  no  balance 

struck,  he  must  resort  to  equity  for  his  share  of  the  profits.  The 
following  cases,  not  cited  in  Collyer  at  the  page  mentioned,  will  also  be  found 
to  bear  in  fieivor  of  the  plaintiff :  Owaton  v.  Ogle^  13  JSast^  537  ;  Muder  t. 
Trumpbour,  5  Wendell,  274.  Several  cases  cited  by  me  x  in  Toumsend  v. 
Gvemy,  19  Wendell,  429.  Bradenhuret  v.  Bates,  11  Moore,  421 ;  3  Bing. 
463,  S.  0. 

The  substance  of  the  agreement  by  the  defendants  here  was,  that  they 
would  enter  into  partnership  with  the  plaintiff,  retaining  him  as  agent  and 
superintendent  in  the  adventure,  and  furnishing  him  with  such  funds  as  might 
be  necessary  for  launching  and  prosecuting  the  business.  The  ext^t  of  the 
advances  were,  for  the  purposes  of  his  declaration  at  least,  limited  to  the  ac- 
ceptanoes  of  dra&s  or  bills  on  them,  to  be  made  from  time  to  time^  as  tlie 
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plaintiflTs  contracts  and  the  execution  of  the  proposed  plan  might  re- 
quire, to  an  amount  not  exceeding  $8000,  to  the  defraying  of  his  nec- 
essary expenses,  and  the  advance  of  his  proportion  of  the  common  outlay, 
on  certain  terms.  The  plaintiff  covenanted  immediately  to  proceed  in 
his  duties,  and  devote  himself  exclusively  to  the  performance  of  them.  He 
avers  that,  in  pursuance  of  the  agreement,  he  abandoned  his  other  business ; 
and  although  he  had  performed  and  fulfilled,  and  had  always,  from  the  time 
of  the  execution  of  the  agreement,  been  ready  and  willing,  and  had  offered 
to  perform  and  fulfil  the  covenants  and  agreements  on  his  side,  and  had  in 
this  expended  (2000,  the  defendants  would  not,  although  often  requested, 
&o.  in  any  manner  perform — would  not  pay  any  proportion  of  the  needful  ex- 
pense in  erecting  the  mill  nor  for  the  fixtures,  nor  honor  the  drafts,  though 
the  plaintiff's  contracts  and  the  execution  of  the  plan  required  them  to  be 
honored,  and  though  he  caused  certain  described  drafts  to  be  presented. 
Nor  would  they  defray  the  plaintiff's  necessary  expenses,  nor  advance  his 
share  of  the  out-lay.  The  mill  or  any  part  of  it  was  never  erected,  nor  did 
any  one,  so  far  as  we  learn  from  the  declaration,  ever  take  any  definite  step 
in  the  progress  of  the  concern. 

It  is  quite  obvious  that  the  liability  of  the  defendant  to  any  extent, 
depended  on  conditions  prescribed  in  the  agreement,  *to  be  perform-     [  *160  ] 
ed  by  the  plaintiff.  He  is,  therefore,  bound  to  show,  in  proper  form, 
the  actual  fulfihnent  of  those  conditions  ;  or  some  excuse  why  they  have 
not  been  fulfilled. 

As  to  the  acceptance  of  bills,  the  amount  was  to  depend  on  the  plaintiff's 
contracts  and  the  exigencies  of  the  work  in  its  progress.  Now  the  plaintiff 
does  not  show  that  he  ever  entered  upon  the  plan,  so  far  as  to  make  contracts, 
or  that  he  did  any  other  act  by  which  liabilities  were  incurred.  I  think  it 
was  necessary  for  him  to  set  forth  the  facts  specifically,  upon  which  he  bases 
his  claim  to  acceptances,  such  as  that  he  had  contracted  for  an  engine,  or 
fixtures,  or  had  demanded  an  acceptance  for  the  purpose  of  purchasing 
them,  which  had  been  refused.  This  being  so,  it  was  necessary,  not  merely 
that  drafts  should  be  presented  under  the  notion  of  general  necessity  ;  but 
the  defendants  should  have  been  advised  of  the  particular  purpose.  It 
was,  therefore,  necessaiy  to  aver  farther,  that  special  notice  was  given  of 
the  purpose.  We  want  to  know  the  exigencies  of  the  business,  and  what 
these  were. 

.  Again  :  ttie  4;omplaint  is,  that  they  would  not  employ  the  plaintiff,  or  re- 
ceive him  into  their  service,  though  he  had  performed,  and  was  always  ready 
to  perform.  But  what  specific  act  of  performance  is  averred  ?  None. 
What  was  the  offer  ?  Did  he  tender  himself,  declare  his  readiness,  and 
meet  with  a  refusal  ?  He  does  not  say  that  he  ever  even  requested  the 
defendants  to  employ  him  pursuant  to  their  covenant.  But  he  avers  that  he 
offered  to  perform  his  covenants  and  agreements.    Assume  that  this  offer 
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was  made  to  the  defendants,  and  is  a  sufficient  allegation  of  notice  ;  did 
they  refuse  to  employ  him,  or  obstruct  his  going  on  with  the  alventure  ? 
It  is  not  said  they  refused  to  permit  him  to  proceed.  But  it  is  said  general- 
ly the  defendants  would  not  perform  ;  adding  that  they  refused  to  do  cer- 
tain specific  things  which  clearly  we  cannot  hold  they  were  bound  to  do,  till 
we  see  the  plaintiff  bad  done  more  than  to  make  his  general  offer. 

It  is  quite  well  established,  that  where  a  specific  act  is  to  be 
[  •IGl  ]  done  by  the  plaintiff",  or  any  number  of  acts  by  way  of  *condition 
precedent,  he  must  shew  in  pleading  precisely  what  he  has  done 
by  way  of  performing  them.  1  Chit.  PL  278,  ed.  of  1828.  Id.  282. 
If  a  deed  is  to  be  given,  or  money  to  be  paid,  or  services  to  be  peformcd, 
he  must  either  aver  in  so  many  words,  that  the  deed  has  been  given,  the  pay- 
ment made,  or  work  done  ;  or  that  each  by  name  was  tendered  and  refused, 
wiih  such  circumstances  as  arc  material  in  point  of  law  to  raise  the  corres- 
ponding obligation.  Id.  282,  3,  4.  And  so  of  like  instances.  Manuel  on 
Demun-er^  51,  2.  This  enables  the  court  to  see  whether  the  defendants  be 
in  fault ;  and  pi*csents  matter  on  which  he  can  take  a  definite  issue.  Thorn- 
a%  V.  Van  Ness,  4  Wendell^  449, 652,  3.  The  allegation  of  performiog 
every  thing,  or  offering  to  perform  every  thing,  involves  in  itself  many  pos- 
sible acts  of  performance,  and  invites  an  issue  on  all !  of  them.  It  cannot 
be  seen  on  what  the  parties  go  down  to  trial.  Indeed  the  plaintiff  here 
offers  an  ipsue  on  a  double  set  of  |)ossible  facts.  He  says  he  had  performed 
all,  and  offtted  and  was  ready  to  perform  alk  And  this  he  contends  raised 
a  precedent  obligation  on  the  part  of  the  defendants,  so  as  to  supersede  the 
necessity  of  special  notice,  and  make  the  bringing  of  a  suit  sufficient  notice. 
The  generality  here  would  be  a  substantial  defect  even  were  it  negative,  and 
by  way  of  breach,  which  need  never  be  so  special  as  the  averment  of  a  per- 
formance intended  to  satisfy  a  condition  precedent.  Barton  v.  Webbj  8  T. 
li.  459.  Hughes  v.  Smithy  5  Johns.  R.  168.  McGeehan  v.  Bridget^  1 
Holl^  S3.  Post  Master  General  v.  Cochran^  2  Johns.  413.  Vxd.  also 
Mansel  on  Demurrer j  48,  49,  26,  65, 66.  I  refer  to  this  author,  p.  55  to 
58,  for  illustrations  of  the  rule  that  you  must  show  the  condition  well  and  ex- 
actly performed. 

There  is  certainly  a  case  mentioned  in  Mansel^  57,  going  to  show  that  the 
plaintiff  has  very  nearly  made  one  sufficient  averment.  I  mean  as  to  his 
loss  of  time,  being  put  to  inconvenience  and  incurring  expenses.  It  is  the 
oase  of  Jerwy  v.  Jenny ^  T.  Raym.  8.  Yet  in  both  counts,  these  arc  made 
80  much  a  dependence  or  consequence  of  the  general  performance,  or  gene- 
ral offer  to  perform,  that  they  cannot  be  served,  and  thus  answer 
[  ^162  ]  the  rule  that  any  part  *of  the  count  being  good,  the  demurrer  be- 
ing to  the  whole,  must  fail.  The  substance  is,  that  the  plaintiff 
had  necessarily  spent  (^2000,  in  his  acts  of  general  performance  and  loss  of 
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time,  &c.  or  hj  reason  of  not  accepting  his  general  offer.  Had  the  aver- 
ment been  distinct,  that  the  expenses  were  incurred  by  doing  any  act  or 
acts,  sufficiently  shown  to  be  within  the  condition,  it  would,  according  to 
Jermy  v.  Jtnny^  have  been  enough,  even  without  a  special  notice.  It 
would,  under  the  direct  covenant  to  pay  necessary  expenses,  perhaps  have 
raised  a  duty  ;  and  by  the  case  cited,  it  need  not  have  been  shown  more 
particularly  how  the  expenses  arose,  or  to  whom  or  on  what  particular  occa- 
sions it  was  paid.     Vide  Barton  v.  WM^  8  7.  R.  459. 

I  admit  the  question  I  am  now  examining,  is  one  of  quo  modo  merely ;  nor 
do  I  deny  the  rule  insisted  on,  that  where  a  condition  precedent  lies  by  the 
covenant  itself  in  a  definite  and  certain  form,  so  definite  that  it  need  not  be 
made  more  certain  for  the  purposes  of  pleading,  there  it  is  enough  to  say  gen- 
erally that  the  party  has  performed  it  according  to  the  intent  and  meaning 
of  the  agreement,  if  the  condition  as  contained  in  that,  were  fully  stated  ; 
and  80  of  any  number  of  acts  by  way  of  precedent  condition*  Wright  v. 
TatUe^  4  Day^  313.  But  this  is  very  rarely  so.  Clearly  it  is  not  the  case 
at  bar;  and  one  of  the  very  authorities  cited  by  the  defendants  counsel, 
goes  directly  to  prove,  that  when  a  condition  relates  to  some  general  busi* 
ness,  comprehending  divers  acts,  the  quo  modo  must  be  shown  in'  a  plea  of 
performances.     Po%t  Master  General  v,  Cochran^  2  Johns,  R,  413. 

Both  the  counts  stand  on  substantially  the  same  footing,  as  to  substance 
and  form.  The  second  professes  to  be  a  summary  statement  of  the  agree- 
ment according  to  its  legal  effect.  But  the  oyer  must  be  taken  as  making  a 
part  of  each  count.  That  being  imported  into  the  second,  it  presents  de- 
fects of  almost  literally  the  same  character  with  those  in  the  first.  If  there 
be  any  difference,  it  is  in  the  greater  meagreness  of  the  second.  The  aver- 
ment is  simply  of  a  general  readiness  to  perform.  Actual  performance  is 
not  mentioned.  But  the  objection  is  not  to  the  substance  hinted 
*at,  for  either  readiness  or  performance  is  enough  ;  the  objec-  [  *163  ] 
tion  is,  that  neither  is  stated,  so  that  an  issue  could  be  fram- 
ed. We  are  not  told  what  the  plaintiff*  did  by  way  of  performing  or  at- 
tempting to  perform.  Did  he  tender  himself  at  a  proper  time  and  place  ? 
was  he  rejected  ?  Did  he  go  on  to  Michigan  ?  Look  over  the  ground  ?  as- 
certain the  wants  of  the  adventure,  and  give  notice  of  these  when  the  drafls 
were  sent  ?  Was  he  in  all  this  out  of  pocket,  and  did  he  call  for  reimburse- 
ment, giving  special  notice  of  the  amount,  and  that  it  arose  in  the  line  of 
the  business  ?  Was  the  business  so  far  matured  as  to  call  for  an  advance  of 
his  share  of  the  outlay,  or  indeed  for  any  advance  ?  and  as  the  agent  of 
the  concern,  was  th!S  fact  communicated  to  the  defendants  ?  at  what  stage  of 
the  matter,  in  short,  and  under  what  circumstances  were  the  defaults  com- 
plained of  on  the  part  of  the  defendants  committed  ?  The  plaintiff*  was  the 
active  man.    He  was  to  move,  advisci  make  calls,  execute*    The  objection 
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is,  that  neither  all  these  things  nor  any  of  them  are  so  commanicated  by  a 
mere  hint,  thus :  '^  Although  the  plaintiff  had 'performed,  or  was  ready,  and 
the  defendants,  although  often  requested,  &c.  did  not  and  would  not  do  this 
and  that." 

To  the  objection  of  the  want  of  notice.  Perhaps  it  is  truly  answered,  that 
supposing  actual  performance  of  any  condition  precedent  to  be  sufficiently 
averred,  no  ngtice  of  it  need  be  alleged ;  that  the  party  undertakes  and  is 
bound  to  notice  it  at  his  peril,  and  the  licet  acepiua  requintus  will  do.  Man- 
sel  <m  Demurrer,  30,  48.  1  Chit.  PI.  286,  287,  ed.  before  cited.  But 
performance  in  any  way  is  averred  by  the  first  count  only  ;  and  there  the 
averment  is  defective  as  being  general.  Perhaps  it  may  also  be  correct  to 
say  that  the  offer  to  perform,  averred  both  in  the  first  and  second  counts, 
would  be  sufficient  as  implying  special  notice.  I  do  not  see  that  this  aver^ 
ment  is  demurred  to  for  its  generality.  Vide  1  Chit.  PL  283,  ^th  ed.  be- 
fore cited. 

Nor  do  I  think  any  serious  objection  can  be  made,  especially  to  the  first 
count,  for  generality  in  the  assignment  of  breaches.  So  far  as  mere  general 
non-performanoe  is  concerned,  the  objection  is  valid.  But  that 
[  *164  ]  is  helped  by  the  ^setting  forth  of  several  specific  breaches  with 
sufficient  exactness.  The  demurrer  goes  to  the  whole  count,  and , 
is  answered  by  the  correct  assignment  of  any  single  breach,  even  though 
there  may  be  several  others  altogether  defective.  Maned  on  Demurrer j  49. 
i  Chit.  PI.  576,  7,  ed.  before  cited.  The  doctrine  is  quite  familiar  as  be- 
tween different  counts.  Chitty  says  it  is  the  same  as  between  different 
divisible  allegations  in  the  same  count ;  and  if  you  mean  to  attack  any  one 
of  them  where  the  count  contains  others  that  are  sufficient,  you  must  pat 
your  finger  on  the  defective  portion.  A  count  may  be  thus  dissevered,  and 
judgment  be  rendered  on  one  part  for  the  plaintiff  and  as  to  another  for  the 
defendant,  just  like  a  declaration  made  up  of  several  counts.  Benbridge  r. 
Dajfy  1  Salh.  218.  It  is  quite  doubtful,  however,  whether  any  one  breach 
is  well  assigned  in  the  second  count. 

On  the  whole,  because  the  plaintiff  has  not  shown  any  such  specific  steps 
on  his  part  as  to  put  the  defendants  in  default,  judgment  must  go  for  them, 
with  leave  to  amend. 

Judgment  for  defendants. 
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Fox  v$.  LiPB. 

An  admnittratat^s  deed,  under  on  order  of  tale  made  b j  a  Burogate  prerionfl  to  the  passage 
of  the  act  of  1819,  requiring  a  confirmation  of  the  sale  by  the  surrogate,  is  a  good  and  valid 
deed,  although  executed  subsequent  to  the  passage  of  the  act,  and  without  the  sale  having 
been  confirmed  by  the  surrogate ;  the  act  applies  only  to  JiUure  cases.        * 

Whether  an  'administrator  authorized  by  a  surrogate  to  ntortgage  landt  of  the  intestate,  can 
legally  include  a  power  of  tale  in  snch  mortgage,  and  whether  a  foreclosure  under  such  power 
is  valid  so  as  to  bar  a  redemption  of  the  premises,  quere  ;  but  at  all  events,  where  the  mort- 
gage has  been  foreclosed  under  such  power  and  the  mortgagee  has  entered  into  possession, 
an  action  of^ectmeid  will  not  lie  against  him  by  the  heirs  of  the  intestate. 

The^tn^  of  a  bond  by  the  administrator,  faithfully  to  apply  the  moneys  to  be  raised  by  the 
mortgage  teoen  da^  after  the  execution  of  the  mortgifge,  is  a  sufficient  compliance  with  the 
act  requiring  such  bond  to  be  filed. 

A  mortgage  taken  on  the  loan  of  $700,  to  be  paid  in  ten  yean  with  interest,  (the  interest  not  to 
be  paid  until  the  expiration  of  the  ten  years,)  is  not  ttsurtbtis,  though  the  loan  be  made  upon 
an  agreement  that  the  mortgagee,  in  addition  to  the  interest  reserved,  shall  have, 
free  of  rent,  the  use  and  ^occupation  of  an  acre  of  the  mortgaged  premises,  worth    [  *165  ] 
eight  dollars  per  year:  the  whole  compensation  for  the  loan  not  being  equal  to  a 
reservation  of  compound  interest. 

This  was  an  action  of  ^ectmerd^  tried  at  the  Montgomery  circuit  in  May, 
1839,  before  the  Hon.  John  Willard,  one  of  the  circuit  judges. 

The  plaintiiOf  claimed  to  recover  one-sixth  part  of  a  farm  of  120  acres, 
whereof  his  father,  Peter  W.  Fox^  died  seized  in  June,  1816,  leaving  him 
and  five  other  infant  children  his  heirs  at  law.  The  defendant  gave  in  evi- 
dence letters  of  administration  to  the  widow  of  the  deceased ;  also  two  or- 
ders (with  other  proceedings,)  of  the  surrogate  of  Montgomery,  directing 
the  sale  of  portions  of  the  lands  of  the  intestate  for  the  payment  of  his  debts 
— the  one  order  made  July  12,  1817,  and  the  other,  February  2, 1819. 
He  also  gave  in  evidence  deeds  from  the  administratrix  and  others,  one  to 
the  defendant,  and  the  other  to  Gasper  lape,  his  father,  for  several  parcels 
of  the  land  in  question,  bearing  date  April  19, 1819.  Also  an  order  of  the 
surrogate,  made  July  24, 1819,  authorizing  the  administratrix  to  mortgage 
the  residue  of  the  premises  in  question  in  this  suit,  for  the  payment  of  the 
debts  of  the  intestate.  Also  a  mortgage  in  pursuance  of  the  order  to  Casper 
Lipcj  dated  August  81, 1819,  conditioned  for  the  payment  of  0700  with  in- 
terest in  ten  years  thereafter.  The  mortgage  contained  the  usual  power  of 
sale,  under  which  the  land  was  sold  in  Aprih,  1830,  and  purchased  by  the 
mortgagee  for  $1260.  Gasper  Lipe,  the  mortgagee,  and  grantee  in  one  of 
the  deeds  is  dead,  and  the  defendant  is  his  child  and  only  heir  at  law.  The 
plaintiff  insisted :  1.  That  the  deeds  were  void,  because  the  sales  had  not 
been  confirmed  by  the  surrogate  ;  and  2.  That  the  power  of  sale  in  the  mort- 
gage was  void,  and  did  not  warrant  a  statute  foreclosure :  these  objections 
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were  overruled,  and  the  plaintiff  excepted.  The  plaintiff  objected,  thirdb/j 
that  the  mortgage  was  void,  because  executed  before  the  administratrix  had 
given  a  bond  pursuant  to  the  statute,  for  the  faithful  application  of  moneys 
raised  on  the  mortgage.     The  defendant  thereupon  prodnced  a  cei  tificate 

signed  by  the  surrogate,  and  dated  September  7, 1819,  in  which 
[  *166  ]     the  ^surrogate  stated,  that  the  administratrix  had  that  day  deliver- 

edtto  him  a  bond  executed  by  herself,  her  then  husband,  and 
two  sureties,  conformable  to  the  statute.  The  surrogate  who  granted  the 
certificate  testified  that  he  had  no  doubt  that  the  bond  mentioned  in  the  cer- 
tificate was  delivered  to  him  and  filed  in  the  surrogate's  oflSce  on  the  day  the 
certificate  bears  date.  The  present  surrogate  testified  that  he  had  made 
diligent  search  for  the  bond,  and  could  not  find  it.  The  plaintiff  insisted 
that  the  testimony  did  not  prove  that  such  a  bond  as  the  statute  requires  was 
filed  before  the  execution  of  the  mortgage,  or  that  such  bond  had  ever  been 
filed.     The  objection  was  overruled,  and  the  plaintiff  excepted. 

Fourthly :  the  plaintiff  gave  evidence  for  the  purpose  of  showing  the 
mortgage  void  for  uiury.  On  application  to  Lipe^  the  mortgagee,  to  make 
the  loan  and  take  the  mortgage,  he  refused,  unless  he  could  have  the  use  of 
one  acre  of  the  land  mentioned  in  the  mortgage  for  the  ten  years  the  nsort- 
gage  was  to  run :  the  administratrix  at  first  refused,  but  afterwards  consent- 
ed^ to  those  terms ;  and  Lipe  took  possession  of  an  acre  of  land,  and  held  it 
until  the  mortgagd  was  foreclosed.  The  use  of  the  land  was  worth  eeven  or 
eight  dollars  a  year.  The  judge  decided  that  the  mortgage  was  void  for 
usury.  Exception.  Verdict  for  defendant.  The  plaintiff  now  moves  for  a 
new  trial  on  a  bill  of  exceptions. 

D.  Cadj/y  for  plaintiff. 

J.  A.  Spencer^  for  defendant. 

By  the  Courts  Bronson,  J.  Under  the  act  of  1818,  some  discreet  pe^ 
son  or  persons,  to  be  appointed  by  the  surrogate,  was  to  unite  with  the 
executor  or  administrator  in  making  conveyances  under  an  order  of  sale  by 
the  surrogate.  1  R.  L.  451,  §  34.  On  the  12th  of  April,  1819,  an  act 
was  passed,  repealing  this  section,  and  providing,  that  on  sales  thereafter  to 
be  made,  it  should  be  the  duty  of  the  executor  or  administrator 
[  *167  ]  to  make  a  return  of  the  ^proceedings  on  the  order  for  a  sale,  to 
the  surrogate,  who  should  examine  the  same,  and  if  it  should 
appear  that  the  sale  had  been  legally  made,  and  the  proceeding  fairly  con- 
ducted, the  surrogate  should  make  a  further  order,  confirming  the  sale,  and 
directing  conveyances  to  be  executed.  Statutes  of  1819,  p.  214,  §  3,  4» 
This  statute  was  passed  seven  days  before  the  two  deeds  to  the  defendant 
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and  to  his  father,  Casper  Lipe,  bear  date ;  but  the  orders  for  the  sales  had 
been  made  long  before  ;  and  if,  as  is  highly  probable,  the  sales  had  been 
made  before  the  12th  of  April,  and  nothing  remnined  to  be  done  but  to 
execute  conveyances,  the  statute  of  1819  has  nothing  to  do  with  the  case. 

But  inasmuch  as  it  does  not  appear  when  the  sales  were  in  fact  made,  it 
is,  perhaps,  necessary  to  assume  that  they  were  made  on  the  day  the  convey- 
ances  bear  date.  In  that  view  of  the  question,  I  still  think  the  deeds  may 
be  upheld,  although  there  was  no  order  confirming  the  sale.  The  third  and 
fourth  sections  of  the  act  of  1819,  only  applied  to  sales  which  should  be 
ordered^  as  well  as  macfe,  after  the  passing  of  the  act.  These  sales  had 
been  ordered  under  the  act  of  1813 ;  and  the  orders  should,  I  think,  be  ex- 
ecuted in  the  same  manner  as  though  the  act  of  1819  had  not  been  passed. 
The  legislature  repealed  one  provision,  and  substituted  another  in  its  place. 
They  said,  it  should  no  longer  be  necessary  to  appoint  a  person  to  unite  with 
the  executor  or  administrator  in  making  conveyances ;  but  in  lieu  of  that 
safeguard,  the  executor  or  administrator  should  report  the  sale  to  the  surro- 
gate, and  obtain  a  confirmatory  order.  I  cannot  think  that  the  law  makers 
intended  to  annul  any  part  of  an  order  of  sale  already  made,  or  make  any 
change  in  the  manner  of  executing  it.  In  short,  the  act  of  1819,  only  ap- 
plied to  future  cases,  and  did  not  touch  those  which  had  been  previously 
commenced  under  the  act  of  1813,  although  the  execution  was  not  then  com- 
pleted. 

II.  Although  a  power  of  sale  is  not  mentioned  in  the  statute,  §  28,  and 
is  not  a  necessary  part  of  a  mortgage,  it  is  usually  inserted  ;  and  I  am  not 
prepared  to  say,  that  the  power  in  this  mortgage,  or  the  sale  under  it,  was 
void.     But  i^  is  unnecessary  to  decide  that  question.     Whether 

*the  heirs  of  Fox  can  still  redeem,  notwithstanding  the  statute     [  *168  ] 
foreclosure,  is  not  now  the  question.     It  is  enough  to  defeat  this 
action,  that  the  defendant  is  in  possession  as  heir  at  law  of  the  mortgagee. 

III.  The  statute  provides,  that  before  any  executor  or  administrator  shall 
execute  a  mortgage,  he  shall  execute  a  bond  to  the  people,  with  sureties, 
conditioned  for  the  faithful  application  of  the  moneys  to  be  raised  by  the 
mortgage,  which  hand  shall  be  filed  in  the  office  of  die  surrogate.  1  R.  i. 
458,  §  29.  The  secondary  evidence  was,  I  think,  suflBcient  to  show,  that  a 
bond,  "  conformable  to  the  statute^**  had  been  executed^  and  that  it  was  fiitd 
in  the  surrogate's  office  ;  and  the  only  possible  objection  is,  tbat  the  bond 
was  not  filed  until  seven  days  after  the  mortgage  bears  date.  The  statute 
does  not  say,  that  the  bond  shall  be  filed,  as  well  as  executed,  before  the 
mortgage  is  given.  It  contains  no  nullifying  words,  and  I  think  the  bond, 
when  filed,  was  good,  and  took  effect,  by  relation,  from  the  day  of  its  date. 
Jackson  v.  McMiohaely  3  Cotoenj  75,  and  cases  cited, 

IV.  Notfabg  remiuns  but  the  question  of  usury.    The  loan  was  (700. 
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The  mortgage  had  ten  years  to  run,  and  interest  was  not  payable  nntil  the 
end  of  the  term.  Incli^ding  the  rent  of  the  acre  of  land,  the  mortgagee 
got  less  for  the  use  of  his  money  than  he  would  have  received  on  a  reserva- 
tion of  anniial  interest,  which  would  have  been  free  from  all  possible  of^ea- 
tion.  Although  chancery  will  not  enforce  an  agreement  made  in  advance  to 
pay  compound  interest,  it  seems  to  be  agreed  that  such  a  contract  is  not 
void  for  usury.     1  Johns.  Ch.  B.  13,  6  ;  id.  813.     1  Paige,  98. 

But  the  mortgagee  did  not,  in  legal  effect,  get  the  use  of  the  acre  of  land,  as  a 
part  of  the  contract  of  loan.  The  administratrix  had  no  power  to  dispose  of  the 
land,  and  although  the  mortgagee  entered  and  occupied  the  property,  ho 
might  have  been  ousted  by  the  heirs  at  law  of  Fox,  and  to  them  he  was  ac- 
countable for  the  rents  and  profits.  It  was  said  on  the  argument,  that  if  the 
borrower  pays  more  than  legal  interest,  it  matters  not  how  he  obtained  the 

money  to  make  the  payment — ^if  he  stole  it,  the  transaction  will 
[  169  ]     •nevertheless  be  usurious.     That  is  undoubtedly  true :  but  the 

proposition  obviously  assumes  that  the  excessive  interest  was  actu- 
ally paid.  That  is  not  this  case.  The  administratrix  parted  with  nothing ; 
nor  did  she  authorize  any  control  over  the  property  of  the  heirs  of  Fox. 
She  neither  passed  any  interest  in  the  acre  of  land,  nor  did  she  undertake  to  se- 
cure the  enjoyment  of  it  to  the  mortgagee.  In  short,  the  converaation  about 
the  acre  of  land  was  of  no  legal  importance  whatever. 
I  think  the  cause  was  properly  disposed  of  at  the  circuit. 

New  trial  denied. 


HoLBBOOE  and  others  vs.  Wright. 

Where  a  party  consignB  •goods  to  another  and  sends  him  a  letter  of  advice,  and  immediately 
after  draws  upon  the  consignee  for  funds,  who  accepts  the  drafts,  a  juy  are  warranted  in 
finding  a  contract  and  that  the  title  to  the  goods  has  vested  in  the  consignee,  although  there 
be  no  express  agreement  to  that  effect 

Where  on  the  trial  of  a  canse  certain  facts  are  assumed  to  exist,  without  the  proof  of  which 
the  action  could  not  have  been  maintained  or  defence  sustained,  the  losing  party  on  a  motion 
for  a  new  trial  cannot  insist  upon  the  absence  of  such  facts  in  a  com  made  on  which  to  move 
for  a  new  trial. 

A  factor  dd  credere  who  has  made  advances  upon  goods  consigned  to  him  for  sale,  and  which  have 
been  delivered  to  a  third  person  to  forward,  has  a  lien  upon  the  goods,  and  may  maintAJn  an 
action  against  the  bailee  for  non-delivery. 

Where  the  partner  of  a  bailee  refuses  to  deliver  goods  to  the  owner,  saying  that  he  does  not  feel 
authorized  to  ddiver  them  up  in  the  absence  of  his  partner^  the  bailee  in  an  action  against  him 
cannot  object  that  the  deraandantdid  not  exhibit  the  evidence  of  his  title;  if  that  was  the  true 
reason  for  the  non-de^ttwry,  the  partner  should  have  said  so,  and  if  the  refusal  had  been  made 
in  goodjdith^  the  defendant  would  have  been  protected. 
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A  bailm  adnrawledging  by  receipt  to  bold  the  goods  for  a  third  person,  is  in  itself  a  CMvenumf 
and  after  having  done  so,  and  the  agent  having  placed  his  rafusal  apon  the  absence  of  his 
principal,  the  bailee  cannot  claim  to  hold  on  the  ground  of  lien  for  storage  and  charges  paid. 

In  an  action  of  replevin  in  the  ddinet,  the  proof  of  refasd  nosd  not  bo  as  strong  as  in  trover. 

This  was  an  action  of  replevin  j  tried  at  the  New-York  circuit  in  November, 
1838,  before  the  Hon.  Ogdex  Edwards,  one  of  the  circuit  judges. 

•The  plaintiffs  declared  in  the  detinet  for  14  boxes  of  sattinets,  [  *170  ] 
containing  8136  yards  of  that  article.  The  plaintiffs,  commission 
merchants  in  Neio-Tork,  received  from  a  manufacturing  establishment  in 
Middlebury^  (^Vermont,^  conducted  by  M.  Tichior  ^  Co.j  an  invoice  of 
upwards  of  4491  yards  of  sattinets  accompanied  by  a  letter  in  these  words : 
"  Middlebury,  Dec'r  24th,  1836,  consigned  to  Holbrooh,  NeUon  ^  Co,— 
Gent.  The  above  are  all  put  up,  ready  to  send  to  Troy  as  soon  as  the  going 
is  suitable,  which  at  present  is  very  bad ;  they  will  be  forwarded  as  soon  as 
may  be  and  insured ;"  and  subsequently  another  invoice  of  3645  yards,  also 
accompanied  with  a  letter  in  these  words  :  "  Consigned  to  IJolbrook^  Nel- 
son ^  Co.  Middlebury,  Jan*y  20, 1837.  Above,  you  have  the  balance  of 
satts  belonging  to  us ;  11  cases  have  been  sent  to  White^  Baker  ^  Morrellj 
(ZV<?y.)  We  have  8  on  hand,  which  we  intend  to  send  in  the  course  of  10 
days.  We  have  directed  them  to  insure  $3000  on  them."  On  the  24th 
December,. 1836,  M.  Ticknor  &  Co.  drew  upon  the  plaintiffs  for  $2000  at 
three  months ;  and  on  the  14th  January,  1837,  for  another  $2000  at  three 
months ;  and  on  the  28th  January,  1837,  for  another  $2000  at  three 
months — which  drafts  were  accepted  by  the  plaintiffs.  The  plaintiffs  previ- 
ous to  this  time  had  been  the  agents  of  M.  Ticknor  &  Go.  in  selling  their 
goods,  and  on  the  Ist  November,  1836,  M.  Ticknor  &  Co.  were  indebted 
to  them  upwards  of  $3000.  In  the  winter  of  1836  and  1837,  White,  Ba- 
ker ^  Morrill  received  for  storage  from  M.  Ticknor  &  Co.  14  cases  of  sat- 
tinets, marked  *•  H.  N.  &  Co.,  53  Pine-street,  New-York,"  (the  names  of 
the  plaintiffs  are  Lowell  Holbrook,  Thomas  S.  Nelson,  and  William  E.  Shep- 
ard,  conducting  business  under  the  name  of  Holbrook,  Nelson  &  Co.)  sub- 
ject  to  future  orders^  and  with  directions  to  obtain  insurance  to  the  amount 
$3000.  On  the  10th  February,  1837,  White,  Baker  ^  Morrell  sent  to  the 
store  of  Daniel  Wightj  the  defendant  in  this  cause,  twelve  of  the  boxes  of 
satdnets,  in  pursuance  of  an  order  from  M.  Ticknor  &  Co.,  in  these  words : 
**  Bennington,  Feb'y  4, 1837.  Messrs.  White,  Baker  &  Morrell — Please 
deliver  to  Daniel  Wight  all  the  Boxes  sattinets  in  store,  as  I  have 
•agreed  with  him  to  forward  them  to  N.  York  ;'*  which  were  re-  [  ^171  ] 
ceived  by  Q-eorge  fV.  Wight,  a  partner  of  Daniel  Wight,  who 
gave  a  receipt  for  them,  dated  10th  February,  1837,  signed,  "  D.  Wight  by 
Geo.  W.  Wight.''  White,  Baker  k  Morrell  received  from  D.  Wight  their 
charges  for  storage  and  money  advanced  for  insorance.    In  May,  1837,  JVU- 
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ton,  one  of  the'  plaintiffis  in  this  cauae,  went  to  the  place  of  businees  of  D. 
Wight,  where  he  found  George  W.  Wight^  (D.  Wight  not  being  in,)  and  de- 
manded the  sattinets  in  question,  saying  thej  had  been  assigned  to  him  and 
his  partners  by  M.  Ticknor  &  Co.,  to  which  George  W.  Wight  answered, 
that  he  did  not  feel  authorized  to  deliver  up  any  goode  in  the  absence  of  Dan- 
iel Wight.  Whereupon  the  goods  were  replevied  by  the  plaintiffs  and  taken 
away.  Afcer  the  goods  were  replevied,  D.  Wight  acknowledged  that  his  in- 
structions were  to  send  the  goods  to  the  plaintiffs  in  New-York,  and  that  he 
did  not  send  them,  because  they  had  been  assigned  by  M.  Ticknor  &  Co.  to 
Elnathan  B,  Q-oddard^  and  he  had  received  notice  of  that  assignment. 

It  appeared  in  evidence  that  the  firm  of  M.  Ticknor  &  Co.  consisted  of 
Myron  Ticknor  and  Stephen  Minsdill ;  Ticknor  residing  at  MiddUlury^  and 
carrying  on  the  manufacturing  business  at  that  place,  and  JSinsdiU  at  Ben- 
nington^  at  a  distance  of  90  miles  from  Middlebury,  conducting  the  financial 
part  of  the  business.  The  invoices  were  in  the  hand- writing  of  Ticknor^  and 
the  drafts  upon  the  plaintiffs  and  the  order  to  White,  Baker  &  Morrell  being 
in  the  hand-writing  of  HinedilL  On  the  part  of  the  defendant,  it  appeared 
that  on  the  9th  February,  1837,  Ticknor^  to  secure  Mnat/ian  B.  Goddard^ 
as  an  endorser  for  the  firm  of  M.  Ticknor  &  Co.,  assigned  to  him  the  four- 
teen boxes  of  satinetts  then  in  the  hands  of  White,  Baker  &  Morrell,  and 
gave  orders  to  the  latter  firm  to  deliver  the  goods  to  Goddard.  George  W. 
Wightj  on  the  20th  February,  1837,  gave  a  receipt  in  these  words :  "  Reed, 
in  store  twelve  cases  of  sattinets  from  M.  Ticknor  &  Co. ,  subject  to  the  order 
of  E.  jB.  Goddard  of  Middlebury,  Yt."  and  signed  thereto  the  name  of  the 
firm  of ''  D.  Wight  &;  Co."  of  which  firm  he  was  a  member ;  and 
[  *172  ]  on  the  27  th  of  the  same  month,  *2>.  Wight  himself  gave  a  similar 
receipt  for  two  boxes  of  sattinets.  Myron  Ticknor  testified  that 
he  sent  to  the  plaintiflb  the  invoices  produced  on  the  trial,  and  at  that  time 
intended  to  send  the  goods  to  them ;  that  a  note  of  the  firm  endorsed  by 
Goddard  having  been  protested,  he  assigned  the  sattinets  as  security  to 
Goddard,  not  knowing  at  the  time  that  Hinsdill  had  drawn  the  drafts  produced 
on  the  trial,  and  believing  that  the  plaintiffs  had  a  suflBciency  of  goods  in  their 
hands  belonging  to  his  firm  to  pay  and  satisfy  them  for  any  sum  they  might 
be  in  advance  for  the  firm.  He  further  testified,  that  there  was  no  bargain 
or  understanding  between  him  and  the  plaintiffs  that  the  title  to  the  goods 
shduld  vest  in  the  plaintiffs  ;  that  he  directed  the  goods  to  be  insured  as  the 
property  of  his  firm. 

The  judge  charged  the  jury,  that  the  evidence  was  sufficient  to  warrant  them 
in  finding  that  the  goods  were  received  by  the  defendant  to  be  delivered  to 
the  plaintiffs ;  that  a  sufficient  demand  had  been  made  before  suit  brought ; 
that  the  defendant  not  having  claimed  a  lien  for  storage  or  charges  at  the 
time  of  the  demand,  could  not  now  set  it  up  m  bar  of  the  action ;  that  if,  from 


OP  THE  STATE  OP  NEW~TORK.  172 

Neir-Tork,  Maj,  1840.— Holbrook^y.  Wight 

the  testimony,  they  should  come  to  the  conclosion  that  there  was  a  contract 
between  the  parties  that  the  property  should  be  forwarded  to  the  plaintiffs  by 
M.  Ticknor  &  Co.,  and  that  the  plain ti£&  on  accepting  the  drafts  should  be 
satisfied  out  of  the  proceeds  of  the  property,  the  plaintiffs  had  a  right  to  the 
property,  and  the  consignors  could  not  divest  them  of  such  right ;  but  if,  on 
the  contrary,  they  should  come  to  the  conclusion  that  there  was  not  such  a 
contract,  and  that  the  acceptances  were  on  the  general  credit  of  the  consign- 
ors, then  the  latter  had  the  right  to  change  the  destination  of  the  property, 
and  the  jury  would  in  that  case  find  for  the  defendant.  To  which  charge  the 
defendant  ezcepted.  The  jury  assessed  the  value  of  the  goods  at  $3675,  and 
found  a  verdict  for  the  pluntiffs,  with  six  cents  damages  and  six  cents  costs. 
The  defendant  moves  for  a  new  trial. 

S.  SUvensj  for  the  defendant. 

M.  T.  Jteynoldsy  for  the  plaintiffs. 

•By  the  Courty  Cowen,  J.  It  is  barely  necessary  to  state  this  [  •173  ] 
case,  in  order  to  see  that  the  question  whether  there  was  a  con- 
signment for  a  valuable  consideration  to  the  plaintiffs,  was  properly  left  to 
tbe  jury  ;  and  that  they  have  rightly  disposed  of  it.  True,  Ticknor  testifies 
that  there  was  no  agreement  by  which  the  title  was  to  pass  ;  but  this  is  by 
no  means  conclusive.  He  could  speak  only  to  an  express  or  direct  agree- 
ment ;  and  so  far  he  doubtless  spoke  correctly.  It  was  for  the  jury  to  look 
at  bis  own  and  the  other  evidence  in  the  case,  and  collect  the  language  of 
circumstances.  The  mere  course  of  business  between  M.  Ticknor  k  Go.  and 
the  plaintiffs  for  a  considerable  time  previous  to  the  consignments  in  question 
would  have  warranted  them  in  saying  that  there  was  an  intention  to  vest  the 
title  in  the  plaintiffs.  That  course  was,  for  the  plaintiffs  to  consign  goods 
from  time  to  time,  and  draw  against  them  in  the  pluntiff^s  hands.  After 
that  the  goods  in  question  are  consigned,  receipted  by  the  defendant  at  Troy 
to  hold  for  the  plaintiflb  during  winter,  and  put  them  in  a  way  of  transpor- 
tation to  New  York  at  the  opening  of  navigation  in  the  spring.  About  the 
same  time,  as  if  to  draw  against  these  very  goods,  come  the  bills  of  exchange 
for  $6000.  Comparing  the  dates  of  invoices,  consignments  and  drafts,  they 
must  have  appeared  to  the  plaintiffs  as  specially  designed  to  make  parts  of 
the  same  transaction.  Vide  Vertue  v.  Jetvell,  4  Campb.  31  ;  Haile  v. 
Smithj  1  Bo8,  ^  Pull.  568.  Add  to  this  the  obvious  position  in  which  the 
defendant  stood,  holding,  as  the  jury  had  a  clear  ground  for  saying,  in  the 
▼ery  right  of  the  plaintiffs,  with  full  knowledge  that  the  goods  were  directed 
to  them  ;  and  the  idea  of  disturbing  the  verdict  as  against  the  weight  of  evi- 
dence IB  altogether  inadmissible.  The  short  inference  is,  that  there  was  an 
agreement  to  eonsigii  these  goods  so  as  to  raise  a  fund  in  the  plamtilTs  hands. 
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on  which  tho  consignors  might  draw  immediately.  No  matter  whether  the 
goods  remained  at  Troy  or  had  passed  on  to  New-York.  It  was  enoagh  that 
the  general  property   thus  passed  to  the  plaintiffs.     The  right  of  possession 

followed.  So  far  as  title  is  concerned,  therefore,  the  action  was 
[  •174  ]     well  sustained  at  the  circuit ;  for  •in  the  view  I  have  taken,  all 

pretence  of  right  in  Goddard  is  extinguished.  The  assignment 
to  him  was  some  weeks  posterior  to  that  under  which  the  plaintiffs  acquired 
title.  The  cases  cited  by  the  defendant's  counsel,  so  far  as  they  go  to  the 
question  of  title,  have  no  application.  Ruck  v.  Hatfield^  5  Bam.  ^  Aid. 
632.  Craven  v.  Rider^  6  Taunt.  433.  ThompBon  v.  Trails  2  Carr.  ^ 
PaynCj  334.  They  were  all  cases  where  the  plaintiffs,  the  vendors,  kept 
possession  of  the  lighterman's  receipt  for  the  goods  consigned,  the  vessel  by 
which  they  were  to  be  transported  yet  lying  in  the  port  of  departure,  the 
effect  of  which  was  that  the  masters,  the  defendants,  held  the  goods  for  the 
vendors,  and  subject  to  their  control.  Yet  without  waiting  for  a  surrender 
of  such  receipts,  the  masters  signed  bills  of  lading  to  the  consignees.  The 
latter  failing  to  pay,  the  plaintiffs  claimed  a  right  to  stop  the  goods  in  Iran- 
situ  ;  and  it  was  held  they  might.  Signing  bills  of  lading  was  held  to  be  a 
conversion.  But  in  the  case  at  bar,  the  plaintiffs  had  not  failed  to  pay  ; 
they  had  accepted  bills  and  were  able  to  pay  ;  and  the  defendants,  so  far 
from  holding  for  the  vendors  or  consignors,  held,  according  to  the  finding  of 
the  jury,  for  the  consignees,  the  plaintiffs.  Patten  v.  Thompson^  5  Maule  ^ 
Selw>  349,  therefore,  has  no  application. 

It  is  sard  there  is  no  evidence  in  the  case  that  the  plaintiffs  had  either  ac- 
cepted or  ptiid  the  drafts.  There  is  not  indeed  any  direct  evidence  ;  bat 
tho  fact  of  acceptance  was  assumed  throughout  the  trial.  The  judge  refer- 
red to  it  in  his  charge  to  the  jury.  It  is  strange,  if  such  a  material  fact  were 
out  of  the  case,  that  it  was  not  mentioned  as  an  objection  and  made  a  point. 
I  have  so  far  considered  the  consignment  as  in  nature  of  a  sale.  But 
take  it  that  the  absolute  property  did  not  pass  ;  that  there  was  not  evidence 
enough  to  warrant  the  jury  in  saying  that  it  did  ;  this  answers  only  one  view 
of  the  case.  If  the  plaintiffs  were  not  absolute  purchasers,  still  they  were 
factors  or  commission  merchants  del  credere^  who  were  in  advance  or  under 
acceptance  on  the  credit  of  the  sattinets  to  their  full  value.     Then  the  goods 

are  to  be  taken  as  delivered  to  the  defendant  to  hold  for  the  plain- 
[  *175  ]     tiffs  in  that  ^character.     This  comes  to  the  same  thing  so  far  as 

their  right  of  action  is  concerned.  The  plaintiffs  had  a  Hen  with 
possession  in  themselves  ;  for  the  defendant's  possession  was  theirs.  The 
contract  was  not  merely  executory  like  that  in  the  case  cited  by  the  counsel 
for  the  defendant.  Nichols  v.  Clentj  3  Price^  547.  It  is  true  ofthat  case, 
that  the  factor  del  credere  had  accepted  bills  again3t  the  goods,  which  were 
indeed  designed  for  him^  and  were  pat  oxx  tb^  way  to  him.    Bat  the^r  did 
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not  come  to  his  hands  or  the  hands  of  his  agent  until  after  the  consignor  had 
committed  an  act  of  bankruptcy.  The  case  goes  entirely  on  the  ground 
that  the  contract  of  sale  was  still  unexecuted  ;  that  the  vendor  himself  had 
a  right  to  stop  the  goods  and  substitute  others  to  meet  the  consignees' 
acceptances.  I  shall  only  refer  to  the  reasoning  of  Baron  Graham  who  de- 
livered the  opinion  of  the  court,  p.  567,  570,  &c.,  with  the  general  declar- 
ation that,  on  his  own  principles,  had  the  goods  been  delivered  as  the  jury 
found  they  were  here,  he  could  have  made  no  doubt  that  the  right  of  the 
consignees  for  the  amount  of  their  acceptances  would  have  become  perfectly 
executed.  He  very  ably  reviews  the  previous  cases,  and  among  others  Kin* 
lock  V.  Craiff^  8  T.  B.  119,  putting  them  on  the  correct  ground.  The 
plaintiffs,  then,  according  to  the  finding  of  the  jury,  either  had  title  as  ven- 
dees or  a  lien  as  factors  dtl  credere  for  their  advances,  which  is  the  same 
thing  in  effect,  for  the  purposes  of  this  action.  I  shall,  therefore,  consider 
them  the  same  as  vendees,  for  the  purposes  of  all  the  other  questions  in  the 
cause. 

Several  grounds  of  a  technical  character  have  been  taken  by  the  defend* 
ant  in  the  course  of  the  cause  which  it  becomes  necessary  to  consider. 

The  supposed  variance  between  the  declaration  as  stating  a  delivery  to  the 
defendant  alone,  and  the  proof  as  showing  a  delivery  to  him  and  his  partner, 
which  was  objected  at  the  circuit,  is  now  abandoned. 

But  Ifelson,  the  plaintiff,  it  is  said  showed  no  authority  to  demand  the 
goods.  The  defendant's  partner  did  not  take  the  ground  that 
Ncbon  had  no  title,  and  desire  time  to  examine.  *Had  he  done  [  *176  ] 
so,  in  good  faith,  and  Nelson  had  refused  all  explanation,  there 
might  have  been  plausibility  in  objecting  that  he  disclosed  no  right.  Doubt- 
less all  the  defendant  could  desire  to  know  was,  whether  Nelson  belonged  to 
the  N.  Y.  firm,  for  whom  he  had  received  the  boxes.  Probably  not  so  much  ; 
for,  according  to  the  subsequent  explanation  given  by  the  defendant,  he  had 
taken  his  ground  in  favor  of  Goddard,  who  had  most  likely  indemnified  him. 
If  not,  it  was  the  defendant's  business  to  see  to  that.  To  constitute  a  con- 
version,  it  is  said  the  refusal  to  deliver  must  be  positive  and  absolute,  not 
merely  evasive.  2  Saund.  PI  and  Ev.  478,  479,  Am.  ed.  1829.  The 
remark  is  there  illustrated  by  the  case  oiSeverin  v.  Keppellj  4  JSsp.  JR.  156. 
This  was  trover  against  a  silversmith,  for  plate  delivered  to  him,  for  the  pur- 
pose of  having  it  repaired  ;  and  the  plate  being  repeatedly  demanded,  he 
finally,  after  several  excuses  for  not  delivering,  and  obtaining  time,  sent 
home  a  part,  and  on  a  demand  being  made  for  the  residue,  refused,  saying 
he  had  already  sent  it  home.  This  he  knew  to  be  false.  Yet  the  plaintiff 
was  nonsuited,  Lord  Ellenborough  saying  that  where  a  man  takes  goods  un- 
der a  contract  to  deliver,  the  bare  non^ddivery  is  not  to  be  considered  as  it* 
self  amounting  to  a  tortious  conversion.    It  is  true,  that  a  reasonable  ez* 
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cuse^  made  in  goodfaiiJi^  ought  not  to  be  held  a  convemon.  Isaaok  ▼• 
Clark^  2  Buhtr.  312,  313.  Chief  Justice  Coke  there  laid  down  the  law 
as  it  stands  at  this  day.  A  finder  or  bailee  of  goods  is  not  to  be  entrapped. 
If  the  finder  excuse  himself,  as  wanting  time  to  ascertidn  the  true  owner, 
and,  as  Coke  says,  lay  goods  up  and  keep  them  for  iliat  cause,  and /or  the 
true  otoner,  to  be  delivered  whenever  the  finder  can  reasonably  satisfy  him- 
self of  the  man,  this  is  no  evidence  of  a  conversion.  So  where  the  defend- 
ant found  timber  on  his  premises,  which  had,  under  permission  of  a  former 
occupier,  been  deposited  there  by  the  plaintiff,  and  on  his  demanding  it,  the 
defendant  told  him  he  should  have  it,  if  he  would  bring  any  one  to  prove 
his  property.  Oreen  v.  Dunny  3  Campb.  215,  note.  So  where  the  defend- 
ant, a  servant,  had  charge  of  a  warehouse  in  which  goods  had 
[  *Vn  ]  been  deposited,  and  on  their  being  demanded  *of  him,  said  he 
could  not  deliver  them  without  an  order  from  his  masters.  Alex- 
ander v.  Southey,  5  Barn.  ^  Aid.  247.  Best,  J.  said,  in  the  latter  ease, 
an  unqualified  refusal  is  almost  always  conclusive  evidence  of  a  conversioin  ; 
but  if  there  be  a  qualification  annexed  to  it,  then  the  question  is,  whether  it 
be  a  reasonable  one.  Bay  ley  j  J.  said,  if  the  plaintiff  had  informed  the 
defendant  that  application  had  been  made  to  his  masters,  and  they  had  re- 
fused, or  that  he  expected  the  defendant  to  go  and  get  an  order,  and  after  that 
he  had  refused,  he  thought  that  would  have  amounted  to  a  convet^ion  ;  but 
here  he  would  not  have  done  his  duty,  if  he  had  delivered  the  goods  without 
an  application  to  his  employers.  Holroyd,  J.  compared  it  to  calling  on  a 
servant  at  a  gentleman's  house,  for  goods,  and  the  servant  delaying  for  or- 
ders. He  cited  Mires  v.  SoUhay,  2  Mod.  242,  as  in  point.  So,  if  the  de- 
mand be  not  made  by  the  owner,  and  the  refusal  be  put  on  the  ground  of  not 
knowing  the  owner  ;  and  therefore  the  goods  bo  kept  till  he  can  be  ascer- 
tained, or  if  the  defendant  objects  a  want  of  power  to  make  the  demand, 
and  desire  a  delay  till  he  can  be  satisfied  on  this  head.     Solomons  v.  Bawee^ 

1  Esp.  R.  83,  and  vide  Coore  v.  Callaway^  id.  115.  So  of  any  reasonable 
excuse  made  in  good  faith  at  the  time,  the  goods  being  evidently  kept  with 
a  view  to  deliver  them  to  the  true  owner.  It  is,  then,  the  business  of  the 
plaintiff  to  obviate  the  objections,  as  far  as  may  be  reasonably  required. 
The  course  a  defendant  should  pursue  under  this,  or  the  like  circumstances, 
is  well  considered  by  several  American  cases.  Jaooby  v.  Laussatty  6  Serg. 
^  Mawle,  300,  305.   fVaU  v.' Potter,  2  Mason,  77,  81.  Eateliffy.  Vance, 

2  Bep.  Const  Ot.  S.  0.  239,  242,  243.  In  the  case  at  bar,  the  refusal 
was  not  by  a  servant,  but  by  the  defendant's  partner.  It  is  the  same  as  if 
demand  had  been  made  of  the  defendant  personally,  and  he  had  said  ^^  no ; 
I  must  have  time,"  without  saying  why  ;  concealing  the  fact  that  Gt>ddard 
had  interposed  a  claim,  and  that  he  had  given  a  receipt  to  hold  for  him.  We 
do  not  agree  that  the  refusal  of  the  silversmith  on  the  fraadolent  ground 
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stated  in  Stverin  t.  KeppeU^  was  sach  an  evasion  as  the  law  al- 
lows. It  was  not  a  (ore  nonrdtlivery  *which  we  concede  is  not  evi-  [  *178  ] 
dence  of  a  conversion  where  the  goods  came  lawfully  into  the 
hands  of  the  defendant.  Nor  can  we  accede  that  it  was  a  reasonahh  evasion 
in  good  faiths  which  all  the  cases  require,  from  Bulstrode  to  Bamewall  & 
Alderson.  Refusal  upon  a  ground  false  or  deceptive  is  equivalent  to  a  gen- 
eral refusal,  which,  as  Best,  J.  said,  is,  in  general,  conclusive  evidence  of  a 
conversion.  Had  D.  Wight  k  Go.  the  defendant's  firm,  kept  the  question  of 
Ooddard's  tide  open,  and  George  Wight  had  desired  time  to  be  satisfied 
whether  the  plaiutifis  had  a  prior  title,  doubtless  an  explanation  of  that  mat- 
ter would  have  been  given.  But  ijhe  firm  had  actually  signed  a  receipt  ac- 
knowledging to  hold  for  Ooddard.  This  was  in  itself  a  conversion.  C^a- 
vtn  v.  Ryder  J  6  Taunt.  433.  Ruck  v.  Hatfield^  5  Bam.  ^  Aid.  632. 
Thampwn  v.  Trail,  2  Carr.  ^  Payne,  334  ;  6  Bam.  ^  Creea.  36,  S.  O. 
Greorge  was  a  party  to  the  receipt.  That  he  concealed  ;  the  lien  for  storage 
and  premiums  was  concealed  ;  and  a  claim  interposed  for  time  to  consult, 
without  calling  Nelson's  attention  to  any  possible  difficulty  in  the  matter. 

One  word  farther  as  to  the  objection  taken  on  the  argument,  that  a  refusal 
by  (George  Wight  would  not  be  evidence  of  a  conversion  by  the  defendant. 
That  was  on  the  assumption  that  George  was  a  mere  clerk.  In  fact,  as  I 
have  said,  he  was  a  partner  ;  and,  without  conceding  that  a  refusal  by  a 
clerk  would  not  be  evidence,  it  is  enough  to  say,  that  on  the  clearest  princi- 
ple, and  on  direct  authority,  where  goods  are  received  by  partners,  a  demand 
of  and  refusal  by  one,  equally  affects  the  other.  Nisbet  v.  Patton,  4  Rawle, 
120,  and  the  eaaee  there  died. 

Although  this  is  an  action  of  replevin  in  the  detinet,  we  have  chosen  to 
follow  the  counsel  on  the  argument,  and  treat  it  as  an  action  of  trover.  We 
have  therefore  looked  to  see  whether  enough  was  proved  to  establish  a  con- 
version. In  this  sort  of  action,  however,  which  merely  goes  for  a  wrongful 
detention,  2  R.  S.  430,  2d  ed.^l,  id.  435,  §  36,  the  grouud  of  action  may 
not  always  be  precisely  the  same,  as  if  trover  had  been  brought.  It  seems 
to  bear  a  nearer  resemblance  to  detinue,  where  the  requisite  ev- 
idence may  not  *in  every  case  be  so  strong  as  would  be  necessary  [  *179  ] 
to  make  out  a  conversion.  All  three  of  the  actious,  however,  no 
doubt  depend  on  very  nearly  the  same  evidence,  both  for  the  prosecution  and 
defence,  where  the  receipt  of  the  goods  was  origiually  lawful.  The  ancient 
distinction  taken  by  Coke,  2  Buhtr.  813,  that  refusal  may  be  a  ground  for 
detinue,  where  it  will  not  maintain  trover,  is  very  nearly  if  not  quite  explo- 
ded by  the  modem  authorities. 

It  seems  to  me,  that  the  ground  on  which  the  defendant,  by  his  partner, 
confessedly  held  on  the  goods,  puts  the  question  of  lien  out  of  the  case.  The 
defiMidAnt  had  forfeited  all  claim  to  the  lien  by  tampering  with  the  titie.  He 
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had  notice  of  Goddard's  claim  ;  and  if  I  may  so  say,  attorned  to  him.  It 
is  like  the  case  of  one  selling  or  pledging  the  goods.  2  Wheat.  Selw.  1408. 
to  1412.  and  cases  there  cited,  ed.  of  1839.  Scott  v.  ^exoingion,  1  Mi*od. 
^  Bob.  252.  Either  operates  as  a  forfeiture  of  his  lien,  if  the  act  be  not  in 
itself  a  conyersion.  Taking  the  evidence  and  the  course  of  the  defence  to- 
gether, there  could  he  no  doubt  that  the  defendant  had  completely  identified 
himself  with  Goddard,  and  held  and  defended  on  this  title  alone.  A  tenant 
who  has  attorned  to  another  loses  his  right  as  tenant,  and  cannot  afterwards 
claim  to  defend  for  want  of  a  notice  to  quit.  The  rule  seems  to  be  much  the 
same  in  respect  to  the  lien  holder.  He  must  not  do  any  positive  act  hostile 
to  the  claim  of  the  owner.    2  Wheat.  Selw.  1408,  ed.  of  1839. 

Again,  the  sale  or  pledging  of  goods  by  a  bailee  is  in  itself  a  conver^on. 
No  demand  would  be  necessary  in  trover,  nor  do  I  believe  it  would  in  re* 
plevin,  although  the  declaration  must,  by  §  86  of  the  statute,  aver  a  request 
in  all  cases  of  wrongful  detainer.  A  request  is  considered  as  made  by  bring* 
ing  an  action  where  there  is  a  precedent  duty  to  deliver.  Is  not  the  co-opera- 
ting with  a  third  person,  receipting  from  and  holding  for  him,  equivalent  to  a 
pledging  of  the  goods  ?  The  case  at  bar,  whether  the  defendant's  acts  in 
conjunction  with  Goddard  be  looked  at,  either  in  reference  to  the  question  of 
waiving  the  lien  or  a  positive  conversion,  will  be  found  to  have  been  decided 

in  principle,  and  almost  in  circumstance,  by  Thompson  v.  TraUj 
[  •180  ]     2  Carr.  ^  •Paynt,  165  ;  6   Bam.   &  Cress.  36,  S.  C.     VU. 

also  Buck  V.  Hatfield,  5  Bam.  ^  Aid,  632  ;  and  Craven  v.  ^- 
Jer,  6  Taunt.  433.  These  cases  all  decide  that  where  a  bailee  holding 
goods  for  the  vendors,  signs  a  bill  of  lading  in  favor  of  the  vendees,  this  act 
is  itself  a  conversion.  The  principle  is  directly  applicable.  Here  the  de- 
fendant holding  the  goods  for  the  plaintiffs  gives  a  receipt  acknowledging  to 
hold  them  for  Goddard,  who  had  no  title.  But  if  this  were  not  so,  and  sup- 
posing the  question  of  lien  to  rest  on  what  the  defendant's  partner  said  when 
the  demand  was  made,  omitting  to  mention  a  lien  and  taking  other  ground, 
waives  it.  Without  denying  Nelson's  right,  without  a  reasonable  excuse  for 
delay,  and  without  any  allusion  to  the  lien,  George  Wight  said  the  goods 
could  not  be  delivered  till  the  defendant  was  himself  consulted.  Was  not 
this,  of  itself,  taking  such  ground  independent  of  the  lien  as  brings  the  case 
within  Boardman  v.  Sill,  1  Campb.  410,  note,  which  has  been  followed  by 
this  court  f  Everett  v.  Saltus,  15  Wendell,  474.  These  cases  hold  that  if 
the  defendant  claim  the  goods  as  his  own,  he  waives  his  lien.  The  reason, 
as  given  in  the  first  case,  was,  that  the  party  answering  claimed  the  goods 
on  a  ground  distinct  from  the  lien.  George  Wight  here^-who  stood  m  the 
same  condition  as  the  defendant,  says  the  sattinets  cannot  be  given  up  till 
the  latter  is  consulted.  How  was  that  at  all  consistent  with  the  lien  ?  Greorge 
knew  of  the  lien,  or  must  be  taken  to  have  known.    What  need  then  of  do- 
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laying  and  baffling  ?  Why  not  say  at  once,  I  must  have  the  money  ?  Board- 
man  V.  SiU  was  reviewed  and  approved  in  White  v.  Q-ainer^  9  Moorey  41  ; 
2  Bing.  23.  S.  C.  There  a  dyer  and  miller,  who  had  a  lien,  being  applied 
to  for  the  goods,  answered  that  he  might  as  well  give  up  every  transaction 
of  hi^  life.  The  court  held  that  this  was  not  taking  ground  distinct  from 
the  lien  ;  but  was  no  more  than  a  general  refusal,  which  will  not  work  a 
waiver.  Indeed  Best,  G.  J.  thought  the  words  rather  intimated  that  the  Ken 
must  be  paid.  But  the  case  at  bar  cannot  be  called  one  of  general  lefusal : 
that  is  where  no  specific  reason  whatever  is  given.  Here  it  is  distinctly  be- 
cause the  defendant  was  absent,  a  thing  which  was  apparently 
unconnected  with  any  ^claim  of.  the  lien.  If  it  were  otherwise,  [  *181  ] 
the  defendant's  partner  could  easily  have  sidd  so.  It  is  impossi- 
ble, however,  for  two  minds  to  differ  on  what  was  really  meant.  The  whole 
pointed  to  the  defence  made  at  the  trial,  which  set  up  a  title  adverse  to  that 
of  the  plaintiflb.  Greorge  refers  to  the  defendant  as  the  man  who  must  be 
consulted,  and  the  first  we  hear  of  .him  is  an  avowal  that  he  had  been  holding 
on  for  Goddard. 

A  new  trial  should  be  denied. 


Thb  People,  ex  relatione  Traver,  vs.  The  Supervisors  ov  the  coun- 

TT  07  Dutchess. 

A  ematy  derh  U  not  entitled  to  compensation  fox*  oonimtdng  general  indexe»  of  the  names  of 
grantors  and  grantees,  mortgagors  and  mortgagees  contained  in  the  hooks  of  records  in  his 
office  of  deeds  and  mortgages. 

Demurrer  to  a  return  to  an  alternative  fnandamtu.  The  alternative 
writ  required  the  defendants  to  audit,  and  allow  the  relator's  account,  as  late 
clerk  of  the  county  of  Dutchess,  for  making  general  indexes  to  the  deeds 
and  mortgages  recorded  in  that  county,  from  1832  to  1838,  pursuant  to  the 
stattaee  of  1826,  jp.  359,  eh.  313.  On  the  return  to  the  alternative  writ,  it 
appeared,  that  the  relator  was  clerk  from  the  1st  day  of  January,  1829,  to 
Ist  January,  1838.  In  February,  1829,  the  court  of  common  pleas  of 
Datchess  made  an  order,  in  pursuance  of  the  act  of  1826,  requiring  the  re- 
lator to  provide  books  and  make  the  general  indexes  contemplated  by  that  act. 
The  relator  complied  with  the  order,  and  made  the  indexes  up  to  1st  Janua- 
ry, 1832,  for  which  the  supervisors  allowed  and  paid  him  ((950,  in  addition 
€o  tiie  expense  of  stationery,  binding,  cutting  and  preparing  books.  The  re- 
lator afterwards  continaed  the  general  indexes,  by  entering  the  deeds  and 
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mortgages  recorded  for  the  time  being,  from  January  Ist,  1832,  to  the  end 
of  his  term  on  the  1st  January,  1838.    For  this  last  service  he  presented  an 

account  to  the  supervisors,  at  their  annual  meeting  in  November, 
[  *182  ]     1838,  amounting  to  $580,  but  *the  board  refused  to  allow  any 

thing.  There  had  been  no  new  order  by  the  court  of  G.  P.  after 
the  order  made  in  1829.  The  relator  demurred  to  the  return,  and  ih<>  de- 
fendants joined  in  demurrer. 

S.  Barculoy  for  relator. 

D.   V.  If.  Badcliffj  for  defendants. 

£}f  the  Courts  Bronson,  J.  It  was  formerly  the  practice  to  make  an  in- 
dex to  each  volume  of  the  county  records  ;  and  that  course  is  still  required 
by  law,  2  B,  S.  286,  §  61,  though  it  may,  perhaps,  be  dispensed  with  in 
those  counties  which  have  procured  general  indices  under  the  act  of  1826. 
The  old  mode  has  in  fact  been  dispensed  with  in  the  county  of  DutchesB 
since  the  general  mdices  were  completed  at  the  end  of  the  year  1831.  Af- 
ter that  period,  the  relator,  when  he  recorded  a  deed  or  mortgage,  omitted 
making  an  index  in  the  particular  book,  and  made  the  proper  entry  in  die 
general  index.  This  cost  him  no  more  labor  than  the  old  mode ;  and  it  ren- 
dered the  searches  much  more  convenient,  both  for  him  and  the  public.  He 
has  not  done  the  same  thing  twice,  or  in  two  forms— once  under  the  general 
law,  and  again  under  the  act  of  1826 — and  in  an  equitable  point  of  view, 
the  supervisors  acted  very  properly  in  rejecting  his  claim. 

But  I  shall  not  place  my  opinion  upon  that  ground.  If  he  had  continued 
the  index  in  each  volume  of  records  after  the  year  1831,  the  charge  for  con- 
tinuing the  general  indices  after  they  had  once  been  completedy  could  not  be 
allowed.  By  the  act  of  1826,  it  was  made  the  duty  of  every  county  clerk, 
whenever  directed  by  the  court  of  common  pleae  of  the  county^  to  provide 
proper  books  for  making  general  indices  of  all  deeds  and  mortgages  recorded 
or  registered  in  his  county,  and  to  index  in  alphabetical  order  all  such  deeds 
and  mortgages'.  The  indices  of  deeds  and  mortgages  were  to  be  entered  in 
separate  books,  and  eufficientroom  w<u  to  he  Irft  to  make  further  entries  from 

time  to  time  ;  '^  and  when  the  said  indices  shall  be  eo  compUtedy^ 
[  *183  ]     the  board  of  supervisors  *of  the  county  were  to  audit  and  pay  the 

account  of  the  clerk  for  services  and  expenses.  There  was  a 
proviso  that  the  act  should  not  extend  to  any  county  where  euch  indices  had 
already  been  provided.  Statutes  of  1826,  p.  859.  The  act  was  amended 
the  next  year.  Statutes  o/1827,  p.  203,  §  3,  but  the  amendment  does  not 
affect  the  present  question.  The  relator  made  and  completed  the  general  in- 
dices  for  his  county,  in  pursuance  of  the  order  of  £he  court  directing  it  to  be 
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done,  and  was  paid  for  his  services  and  expenses  pursuant  to  the  statute. 
The  act  of  1826  had  then  performed  its  office,  so  far  as  it  related  to  the 
county  of  Dutchess.  It  contained  no  provision  for  a  second  order  by  the 
court  of  common  pleas,  and  none  was  in  fact  made.  In  continuing  the  gen- 
eral indices  after  they  were  once  completed  according  to  the  statute,  the  re- 
lator undoubtedly  acted  with  reference  to  his  own  convenience  in  making 
searches,  and  has  had  his  compensation  in  the  fees  allowed  by  law  for  those 
services.  If  he  has  done  more  than  his  duty,  he  acted  voluntarily,  and  has 
no  legal  claim  upon  the  county  for  compensation. 

The  relator's  counsel  thought  it  important  to  notice  that  the  act  of  1826 
was  not  repealed  in  the  general  revision  of  the  laws  in  1830.  In  relation  to 
those  counties  which  had  already  procured  general  indices,  the  act  had  an- 
swered the  end  for  which  it  was  made,  and  there  was  no  occasion  for  repeal- 
ing it ;  and  in  relation' to  other  counties,  the  act  was  properly  left  in  force, 
to  the  end  that  general  indices  might  be  provided  whenever  the  county  court 
should  so  direct.  The  omission  to  repeal  the  statute  does  not  prove  that  the 
legislature  intended  the  clerks  should  be  paid  for  continuing  general  indices 
which  had  already  been  made. 

It  is  of  course  unnecessary  to  consider  the  other  questions  which  were 
mentioned  on  the  argument. 

Judgment  for  defendants. 


•GiLLET  v8.  Hutchinson's  Administrators.  [  •184  ] 

in  an  action  against  an  administratory  the  plaintiff  cannot  join  a  count  on  a  promise  by  the  intes- 
taUinih.  counts  on  pramites  6y  tht  adminisbraloT  for  cmuses  of  action  accruing  since  the  death  of 
the  intestate ;  a  promise  by  the  administrator  on  an  acoount  stated  of  moneys  due  from  the  in- 
testate in  his  life  time  may  be  joined  with  a  connt  on  a  promise  by  the  intestate,  bat  not  a 
promise  by  the  administrator  on  an  account  stated  of  moneys  due  from  himself. 

Misjoinder  of  counts.  The  declaration  in  this  case  contains  several 
counts.  In  the  firtt^  the  plaintiff  declares  on  a  promissory  note  dated  Octo« 
bcr  1, 1836,  made  by  Jolm  W.  Dygert  for  $300,  payable  one  year  after 
date  to  the  order  of  the  inte$tate,  and  endorged  by  him  in  his  life  time  to 
the  plsdntiff ;  averring  a  demand,  and  non-payment  by  the  maker  when  the 
note  fell  due,  and  notice  to  the  defendants  as  administrators,  the  intestate 
being  then  dead,  and  then  stating  a  promise  by  the  administrators  to  pay  the 
note*  The  second  count  is  on  a  like  note,  omitting  averment  of  notice  of 
aoD-payment.    The  ihird  ooxmt  is  for  money  Unt  by  the  plamtiff  to  the  de- 
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fendanis,  as  administrators.  Fourth,  for  mone j  paid  &c.  by  the  pluntiff  to 
and  for  the  use  of  the  defendants,  administrators  as  aforesaid.  JF{fth,  for 
money  Jiad  and  received  by  the  defendants,  administrators  as  aforesaid,  to 
and  for  the  use  of  the  plaintiff.  Sixth,  for  that  the  defendants,  administra- 
tors as  aforesaid,  accounted  together  with  the  plaintiff  of  and  concerning  di- 
vers sums  of  money  before  that  time  due  and  owmg  from  the  defendants,  ad- 
ministrators as  aforesaid,  to  the  plaintiff,  &c.     Demurrer  and  joinder. 

c7.  A,  Spencer,  for  defendants. 

J.  V.  L.  Pruyn,  for  plaintiff. 

By  ih^  Court,  Bronson,  J.  Independant  of  mmor  objections,  there  is  a 
fatal  misjoinder  of  counts.  The  two  first  counts  are  on  promise 
[  *185  ]  made  by  the  intestate  in  his  life  *time,  though  the  right  of  action 
did  not  accrue  until  after  his  death.  On  these  counts  the  judg- 
ment would  be  de  bonis  intestaJtoris  ;  although  a  promise  by  the  administra- 
tors is  alleged,  the  counts  show  that  the  original  obligation  was  contracted  by 
the  intestate.  Carter  v.  Phelps,  8  Johns.  B.  440.  The  four  remaining 
counts  are  on  promises  made  by  the  administrators,  and  relate  wholly^  to 
transactions  after  the  death  of  the  intestate.  On  these  counts,  the  judgment 
would  be  de  bonis  propriis.  As  to  the  money  counts,  tdd.  Rose  y.  Bowler, 
1  E.  Black.  108.  Bridgen  v.  Parkes,  2B.  ^  P.  424.  PoweU  v.  Gra- 
ham, 1  Taunt.  580.  Jennings  y.  Newman,  4  T.  B.  347.  2  Saund.  117, 
e.  note.  Myer  v.  Cole,  12  Johns.  B.  849.  Demott  y.  Field,  7  Chwen,  58. 
The  count  upon  an  account  stated,  might  have  been  jomed  with  the  two  first 
counts,  if  the  accounting  had  been  of  moneys  due  from  the  intestate  in  his 
life  time  ;  but  it  is  of  moneys  due  from  the  adndnistrators.  Beynolds  y. 
Beynolds,  3  Wend.  244.  The  case  of  Powell  v.  Graham,  7  Taunt.  580, 
so  far  as  it  relates  to  the  insimul  compuiassent  count,  is  not  law  in  this  state, 
if  it  is  in  England. 

Beyond  the  misjoinder,  the  second  count  is  bad,  for  not  averring  notice  of 
demand  and  non-payment  of  the  note ;  and  the  other  counts  are  not  veiy 
formally  drawn. 

Judgment  for  defendants. 


Neil  vs.  Absl  &  Anhas. 

Whore  a  craie  wu  tried  in  a  jiutice's  oourt,  tad  the  justiee  at  Hie  request  of  the  jury,  aAer 
^  thej  had  retired  to  oongider  of  their  verdicti  gave  them,  without  the  consent  of  tiie  partiei, 
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his  minntes  of  iht  trial,  ihe  common  pleas  on  certiorari^  reversed  the  judgment  rendered  on 
the  yerdict  of  the  jury,  and  this  conrt,  on  writ  of  error,  affirmed  the  judgment  of  the  com- 
mon pleas. 

Erbob  from  the  Tompkins  common  pleas.  JVWZ  sued  Abel  ^  Annasj 
before  a  justice,  upon  contract,  and  on  a  trial  by  jury,  recovered  $25,  and 
costs.  On .  certiararij  from  the  common  pleas,  the  justice  re- 
turned, among  other  things,  *that  after  the  jury  had  retired  under  [  ^86  1 
the  charge  of  a  constable,  to  deliberate  on  their  verdict,  and  had 
been  out  some  time,  the  constable  attending  them  came  to  him  and  request- 
ed that  the  jury  might  have  the  minutes  of  the  trial  which  had  been  kept  by 
him,  (the  justice,)  saying  it  was  the  request  of  the  jury,  whereupon  the 
justice,  without  consulting  the  parties,  handed  his  minutes  to  the  constable. 
About  five  minutes  afterwards,  the  plaintiff's  counsel  asked  the  justice  if  the 
jury  had  the  minutes,  and  the  justice  thereupon  related  to  the  counsel  of 
both  parties  what  had  been  done.  The  counsel  answered,  that  it  was  im- 
proper to  give  the  minutes  to  the  jury,  without  the  consent  of  the  parties. 
The  justice  thereupon  immediately  went  to  the  door  of  the  jury  room  and 
demanded  of  the  constable  the  minutes,  which  were  immediately  handed  to 
him.  The  justice  did  not  go  into  the  room,  nor  speak  to  the  jury.  The 
jury  afterwards  rendered  their  verdict  for  the  pontiff.  The  common  pleas 
reversed  the  judgment  on  the  sole  ground  "  that  the  justice  improperly  per- 
mitted the  jury  to  have  the  use  of  his  minutes."  The  plaintiff  now  brings 
error. 

S.  Crittendenj  Jr.  for  plamtiff  in  error. 
IT.  D.  BartOj  for  defendant  in  error. 

By  the  Court j  Bbonson,  J.  It  has  always  been  the  policy  of  the  law  to 
watch  over  the  deliberations  of  the  jury  with  great  care,  and  scrupulously 
to  guard  them  against  any  extraneous  influences.  Many  of  the  cases  on 
this  subject  are  collected  in  Thiah  perpcdSy  247,  ch.  12,  Co.  Litt.  221  j 
(li)  and  CofverCe  7}reatiee^  541,  543. 

In  general,  the  jurors  cannot  take  with  them,  when  they  retire  to  deliber- 
ate, any  tlung  but  records  and  sealed  instruments,  without  the  consent  of 
parties.  But  if  they  take  an  unsealed  paper  without  reading  it,  that  will  not 
ayoid  the  verdict.  Hacldie  v.  Sastie^  3  Johns.  B.  252.  The  fact  that  the 
paper  taken  by  the  jury  in  that  case  was  not  read,  was  proved 
by  the  oaths  of  three  of  the  jurors.  Had  *it  not  been  proved,  [  *187  ] 
the  verdict  would,  I  think,  have  been  set  aside. 

The  justice  gave  the  jury  his  minutes  or  notes  of  the  trial,  and  the  case  is 
much  like  those  in  which  the  jurors  have  re-examined  a  witness,  or  conferred 
with  the  justice  in  relation  to  the  evidence,  or  some  other  matter,  after  they 
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had  retired  to  consider  of  their  verdict.  In  Metcalfe  v.  Dean^y  Cro.  JSUz. 
189,  after  the  jurors  had  gone  from  the  bar  they  called  one  of  the  witnesaes 
sworn  on  the  trial,  who  ^^  recited  again  his  evidence  to  them,"  and  it  was 
held  that  the  verdict  was  not  good.  Bvlhr  says,  if  they  examine  witnesses 
by  themselves,  though  the  same  evidence  that  was  given  in  court,  it  will 
avoid  the  verdict ;  but  they  may  come  back  into  court  to  hear  the  evidence 
of  a  thing  whereof  they  are  in  doubt.  Bull.  N.  P.  808,  ed,  of  1806. 
In  Bunn  v.  Croul^  10  Johns.  R.  239,  the  jury,  while  deliberating,  request- 
ed the  justice  to  inform  them  whether  a  particular  point  of  evidence  had 
been  given ;  the  justice  answered  that  it  had  been  given,  and  men- 
tioned the  witness  who  had  testified  to  the  fact.  This  was  held  a 
sufficient  ground  for  reversing  the  judgment.  The  court  said,  the  al- 
*lowance  of  such  a  practice  would  be  dangerous  to  the  rights  of  parties. 
The  recollection  of  the  justice  might  not  be  accurate  as  to  what  the  witness 
had  said — the  testimony  might  be  misstated,  when,  if  the  parties  were  pres- 
ent, or  the  witnesses  again  called  to  repeat  their  testimony,  any  nustake 
might  be  corrected.  These  remarks  apply  with  equal  force  to  the  minutes 
of  testimony  kept  by  the  justice,  which  are  usually  very  imperfect.  In 
Taylor  v.  Botsford,  18  Johne.  B.  487,  the  judgment  was  reversed,  because 
the  juatice  went  into  the  jury  room  to  answer  certain  questions  proposed  to 
him  by  the  jury,  without  being  accompanied  by  the  parties ;  and  it  was  held 
not  enough  that  the  plaintiff  in  error  knew  the  justice  was  going  in,  and 
made  no  objection. 

There  is  no  room  in  this  cade  for  referring  the  consent  of  the  parties  to 

the  deUvery  of  the  minutes  to  the  jury.    And  besides,  in  Taylor  v.  Bot^ford^ 

it  was  said  by  the  court,  that  the  consent  ought  not  to  be  mat- 

[  *188  ]     ter  of  inference  ;  it  *ought  to  appear  affirmatively,  that  it  was 

done  with  the  consent  of  parties. 

The  common  pleas  were  right  in  holdbg  this  to  be  a  fatal  error. 

Judgment  affirmed. 


Dixon  vs.  Clow. 

Where  a  party  had  an  easement  in  the  land  of  another,  viz.  the  right  to  cat  a  ditch  or  water- 
conne,  ii  wm  hdd  that  the  owner  of  the  land  had  the  right  to  erect  fences  across  the  water 
conrse,  and  that  if  the  other  nnnecessarilj  or  wantonly  removed  them,  he  was  liable  in  <la- 
magn^  and  that  the  owner,  for  such  removal  of  the  fences,  was  entitled  to  recover,  thongh  ao 
actual  damage  was  proved.  Every  nnanthorized  entry  npon  the  land  of  another  ia  a  (rst- 
pau  for  which  an  action  lies,  though  the  damages  be  merely  nominal. 

Error  from  the  Cayuga  G.  P.    Dixon  brought  trespass  quare  daumtm 
fregity  against  Chvo  in  the  court  below,  and  declared  for  breibkiiig  and 
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entering  hb  close  on  several  occasions,  pulling  down  his  fences,  Jcc.  On  the 
trial  the  defendant  justified  under  a  grant  for  a  ditch  or  water-course  oyer  the 
plaintiff's  land.  On  the  22d  April,  18S2,  the  pliuntiff,  by  deed,  for  the  consi- 
deration of  $200,  conveyed  in  fee  to  one  Garlicky  whose  title  the  defendant 
had  subsequently  acquired,  a  piece  of  land  in  the  town  of  Brutus,  100  feet 
long  and  70  feet  wide,  together  with  the  right  and  privilege  of  taking  the  water 
firom  the  Gold  Spring  brook  which  ran  through  the  plaintiff's  farm,  for  the 
purpose  of  carrying  water  works  to  be  erected  on  the  piece  of  land  grant- 
ed. The  water  was  to  be  carried  about  half  a  mile  over  the  plaintiff's  land, 
in  a  canal  to  be  constructed  for  that  purpose,  not  more  than  six  feet  wide  at 
the  bottom.  The  course  of  the  canal  was  specified,  and  at  one  point  there 
was  to  be  a  dam  for  the  purpose  of  turning  the  water.  The  grant  was  made 
subject  to  the  rights  of  the  state  in  a  feeder  to  the  Erie  canal.  In  the 
spring  of  18S8  the  defendant  entered  and  constructed  about  twelve 
chains  in  length  of  the  canal  or  ditch,  making  it  about  three 
feet  wide  at  the  bottom,  and  built  a  Mam  by  which  the  water  [  *189  ] 
was  turned  into  the  ditch,  and  on  two  or  three  occasions  he  threw 
down  the  plaintiff's  fences  and  opened^  and  exposed  his  field  to  the  road. 
He  removed  four  lengths  of  fence  at  two  places  where  the  fence  passed 
across  the  site  of  the  ditch,  and  this  at  a  time  when  he  did  not  enter  with 
teams.  In  the  summer  of  1888  repairs  were  made  ;  and  the  defendant 
through  the  season  went  almost  diuly  to  the  dam  to  shut  the  gate  and  regulate 
the  flow  of  the  water.  Evidence  was  given  tending  to  show  that  the  defend- 
ant had  exceeded  the  authority  conferred  by  the  grant ;  but  the  plaintiff 
did  not  show  that  he  had  sustained  any  particular  amount  of  damages.  The 
plaintiff  requested  the  court  to  instruct  the  jury,  1.  That  the  grant  only 
gave  the  right  to  enter  on  the  plaintiff's  land  for  the  purpose  of  digging  and 
repairing  the  ditch  ;  2.  That  the  plaintiff  had  the  right  to  include  the  ditch 
in  fencing  his  fields,  and  that  the  defendant  had  no  right  to  remove  the  fen- 
ces except  when  it  was  necessary  to  enter  with  teams,  restoring  the  fences 
again  when  the  repairs  were  made  ;  8.  That  the  defendant  had  no  right  by 
the  grant  to  an  open  way  along  the  water  course  ;  and  4.  That  the  jury  had 
a  right  to  presume  damages  from  the  acis  proved.  But  the  court  refused  so 
to  charge  ;  and  instructed  the  jury,  that  they  doubted  much  whether  the  ju- 
ry could  find  a  verdict  for  the  plaintiff,  when  he  not  only  had  not  proved  any 
mm  as  damages  in  consequence  of  the  defendant's  acts,  but  after  being  en- 
quired of  by  the  court  whether  he  intended  to  prove  the  amomtt  of  his  dam- 
ages, his  counsel  answered  that  he  did  not  intend  to  offer  any  proof  of  the 
amowfd  of  damages.  On  the  subject  of  the  grant,  the  court  charged,  that 
Garlick  and  his  assigns  had  the  full  right  to  enter  upon  the  premises  describ- 
ed in  the  deed,  along  the  course  of  the  ditch,  for  constructing  and  repairing 
die  same,  and  that  the  plaintiff  had  no  right  to  build  any  fence  that  should 
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ran  across  the  bank  and  the  ditch,  thereby  obstracting  the  defendant  from 
free  access  to  the  ditch  up  and  down  the  same,  for  the  purpose  aforesaid  ; 
that  if  he  had  a  right  to  build  any  fence,  he  might  bulid  a  stone  wall,  and 

then  the  defendant  could  not  get  to  his  ditch  to  repair ;  that  the 
[  *190  ]     defendant  had  a  right  to  go  along  the  line  of  his  ditch  without 

'obstruction  for  the  purpose  aforesaid.  To  the  charge,  and  to 
the  refusal  to  charge  as  requested,he  plaintitff  excepted.  The  jury  found 
a  verdict  for  the  defendant,  and  the  plaintiff  now  brings  error. 

J.  Porter y  for  plaintiff  m  error. 

A.  Qould^  for  defendant  in  error. 

By  the  Courts  Bbonson,  J.  The  defendant  has  an  easement  in  the  plain- 
tiffs land,  and  must  be  allowed  to  enjoy  it  in  such  a  manner  as  will  secure  to 
him  all  the  advantages  contemplated  by  the  grant.  But  he  must  so  use  hia 
own  privileges  as  not  to  do  any  unnecessary  injury  to  the  plaintiff.  It  is  ev- 
ident from  the  prior  right  of  the  state,  the  small  amount  of  consideration  in 
the  deed,  and  the  capacity  of  the  ditch,  so  far  as  it  has  been  constructed, 
that  only  a  very  small  quantity  of  water  was  to  be  conducted  over  the  plain- 
tiff's land  ;  and  that  the  '^  water  works"  or  machinery  to  be  erected  on  the 
defendant's  lot  were  of  no  great  extent  or  importance.  I  cannot  think  that 
a  reasonable  construction  of  this  grant,  which  in  effect,  gives  the  defendant 
an  unobstructed  right  of  way  along  the  ditch,  and  compels  the  plaintiff  either 
to  throw  open  his  fields,  or  to  erect  a  fence  on  both  sides  of  the  canal  for  the 
whole  distance  of  half  a  mile  that  it  passes  over  his  land.  If  the  plaintiff 
may  include  the  ditch  in  his  fields,  by  extending  across  the  banks  a  fence 
which  can  easily  be  removed  in  case  of  necessity,  it  does  not  follow  that  he 
can  build  a  stone  wall  which  will  wholly  exclude  the  defendant  from  his  wa- 
ter course.  The  court  held  that  the  plaintiff  had  no  right  to  build  any  fence 
that  should  run  across  the  bank.  I  cannot  see  that  this  is  a  necessary  con- 
clusion of  law  on  the  facts  detailed  in  the  bill  of  exceptions.  The  case 
should,  I  think,  have  been  submitted  to  the  jury  to  say,  whether  the  acts  of 
which  the  plaintiff  complains  were  necessary  to  the  enjoyment  of  the  defend- 
ant's privileges,  or  whether  he  acted  wantonly,  and  did  an  unnecessary  inju- 
ry to  the  plaintiff. 

n.  K  the  plaintiff  succeeded  in  showing  an  unlawful  entry 
[  *191  ]  *upon  his  land,  or  that  his  fences  or  any  portion  of  them  were 
improperly  thrown  down  and  his  fields  exposed,  he  was  entitled 
to  a  verdict  for  nominal  damages  at  the  least.  It  was  not  necessary  for  him 
to  prove  a  8um,  or  that  any  particular  amount  of  damages  had  been  sustaind 
ed  ;  and  the  charge  was  in  this  respect  improper.  From  the  pleadings  and 
the  course  of  the  trial,  it  is  evident  that  the  action  was  brought  for  the  pur. 
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poee  of  trying  the  extent  of  the  defendant's  right.  It  is  suggested,  and  is 
probably  true,  that  a  suit  was  first  commenced  in  a  justice's  court,  where  the 
defendant  pleaded  title,  and  thus  made  it  necessary  for  the  plaintiff  to  sue  in 
the  common  pleas.  But  however  that  fact  may  be,  every  unauthorized  entry 
upon  the  land  of  another  is  a  trespass,  and  whether  the  owner  suffer  much  or 
little  he  is  entitled  to  a  verdict  for  some  damages. 

Judgment  reversed. 


J.  &  J.  F&EBLAND  V8.  SOUTHWOBTH. 

As  between  a  vendor  and  vendee  of  land  upon  which  there  was  a  dwelling  house  without  a  fire- 
place, and  without  a  chimney  except  from  the  chamber  floor,  it  wjls  held,  that  a  ttove 
from  which  went  a  pipe  into  the  lower  end  of  the  chimney  was  not  a jSxfure,  and  did  not  pass 
with  the  land  to  the  purchaser. 

Error  from  the  Tompkins  common  pleas.  Souihworlh  brought  an  action 
of  trespass  before  a  justice  against  the  two  Freelandsj  for  taking  and  carry- 
mg  away  a  gtave  and  pipe  ;  and  on  a  trial,  judgment  was  rendered  for  the 
plaintiff,  which  the  defendants  removed  into  the  common  pleas  by  cerHarari^ 
where  the  judgment  was  affirmed,  and  the  defendants  now  bring  error.  The 
9ole  question  on  the  trial  was,  whether  the  stove,  as  between  the  vendor  and 
vendee  of  real  estate,  was  a  fixture  and  passed  to  the  plaintiff  as  a  purchaser. 
The  facts  were  undisputed.  One  of  the  defendants  sold  and  conveyed  to  the 
plaintiff  a  farm  on  which  there  was  a  dwelling  house,  and  agreed  to  give  pos* 
session  soon  afterwards.  There  was  no  fire-place  in  the  house, 
*and  no  chinmey,  except  from  the  chamber  floor  upwards.  The  [  *192  ] 
pipe  went  directly  upward  from  the  stove  into  the  lower  end  of  the 
chimney,  where  it  was  fastened  by  putting  pieces  of  bricks  around  it.  The 
defendants  removed  the  pieces  of  brick  and  took  down  the  stove  pipe,  with- 
out doing  any  damage  to  the  chimney,  and  carried  away  the  property.  Be- 
fore the  justice  and  in  the  common  pleas  it  was  held  that  the  stove  and  pipe 
passed  to  tiie  pluntiff  by  the  deed. 

FVeer  ^  Lovty  fior  plaintifffl  in  error. 
JEH  iSL  WMfidge^  fiu:  drfiondaiil  in  emar. 

By  iht  Cowrty  Bbohsob.  We  have  reeeatly  had  oocaaan  to  eiamiiiia  thi» 
subject  very  much  at  large,  in  a  case  between  tenants  in  common  oor  •  par- 
tition of  their  property  ;  and  it  would  be  useless  to  review  the  numerous 
cases  m  relation  to  fixtures  a  second  time.  Walker  v.  Sherman^  20  Wen^ 
ddly  686.    I  think  the  stove  and  pipe  were  not  affixed  to  the  freehold,  and 
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did  not  pass  by  the  conveyance  of  the  land  to  the  plaintiff.  It  is  not  alleged 
that  the  stove  was  fastened  to  the  building  in  any  manner  whatever,  and  the 
temporary  fastcniogs  about  the  pipe  were  such  as  could  be  removed  without 
the  slightest  injury  to  the  chimney.  In  Q-oddard  v.  Chatty  7  MaBS.  B.  432, 
on  which  the  plaintiff  relies,  the  stoves  were  set  in  the  chimnies  so  that  it  was 
necessary  to  pull  down  the  fire-places  to  get  them  out.  Stoves  put  up  in 
such  a  manner  that  they  can  be  removed  at  pleasure,  and  without  injury  to 
the  building,  have  never  been  considered  a  part  of  the  freehold  in  this  state. 
See  2  R.  S.  367,  §  22,  and  p.  83,  §  9, 10. 

It  is  said,  that  although  a  stove  put  up  in  the  manner  this  was,  would  not, 
under  ordinary  circumstances,  pass  with  the  freehold  ;  yet,  as  there  was  no 
fireplace  in  the  house,  the  stove  was  a  necessary  part  of  the  building,  and 
must  have  been  so  designed  by  the  builder.  The  fact  that  there  was  no  fire- 
place, only  proves  that  the  building  was  less  perfect  than  it  might 
[  *193  ]  have  been  made.  It  has,  I  think,  no  ^tendency  to  prove  that  the 
stove  was  a  part  of  tho  freehold.  The  same  mode  of  reasoning 
would  go  far  to  show,  that  bricks  prepared  for  the  construction  of  a  chim- 
ney, if  that  were  wholly  wanting,  would  pass  with  the  house  ;  or,  if  there 
had  been  neither  stove  nor  fire-place,  that  the  iron  bake  kettle,  used  as  a 
substitute,  would  be  a  fixture.  It  is  very  probable  that  the  builder  supposed 
a  stove  would  be  used  instead  of  afire  place  ;  but  if  he  did  not  put  up  a 
stove  and  make  it  part  of  the  house,  his  design  can  have  no  influence  upon 
the  question. 

I  see  nothing  to  distinguish  this  from  the  ordinary  case  of  stoves  put  up 

in  such  a  manner  that  they  can  be  removed  and  replaced,  or  others  substita- 

ted,  at  pleasure,  without  in  any  way  impairing  the  building.     The  stove  was 

a  part  of  the  furniture  of  the  house,  which  the  vendor  had  a  right  to  remove 

with  his  other  goods. 

Judgments  reversed. 


Retnolds  v9.  Rbtnolds. 

Since  the  reyision  of  the  laws  in  1830,  where  a  hnsband  dies,  his  widow  is  entitled  to  dower  in 
the  lands  whereof  he  was  seised,  notwithstanding  that  previous  to  1830,  for  many  years  she 
lived  in  open  adultery  away  from  him,  if  a  divorce  was  not  obtained.  Had  the  husband  died 
previous  to  1830,  she  would  have  been  barred  under  the  act  concerning  dovoer^  passed  in  1787, 
notwithstanding  a  divorce  had  not  been  obtained  ;  but  that  act  having  been  repealed,  the 
widow  now  by  the  revised  statutes  is  not  barred,  unless  the  marriage  contract  has  been  dissolv- 
ed by  a  divorce. 

Previous  to  the  death  of  the  husband,  the  wife  had  no  rights  interest  or  estate  in  the  lands  of  her 
husband  which  could  be  forfeited  by  the  adultery  ;  and  therefore,  the  act  of  17S7  had  no  op- 
eration in  barring  her  dower. 

This  wtis  an  action  of  ejectment  far  dower  ^  tried  at  the  Essex  circuit  in 
January,  1889,  before  the  Hon.  John  WiLLABD,one  of  the  circuit  judges. 
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The  case,  as  the  plaintilT  oflfered  to  prove  it,  was  this  :  She  was  married 
to  Newell  Reynolds  in  1800,  and  they  lived  together  as  husband  and  wife 
for  about  two  years,  and  until  after  they  had  one  child,  which  is 
now  living.  In  1802  *the  plaintiflF  left  her  husband,  for  the  rea-  *  [  *194  ] 
son  that  he  was  guilty  of  criminal  intercourse  with  other  females 
in  his  dwelling  house,  and  treated  her  in  other  respects  with  so  much  neglect, 
ill  temper  and  cruelty,  as  rendered  it  proper  and  necessary  for  her  to  leave 
him.  Within  two  years  after  the  plaintiff  left,  Reynolds  took  the  defendant 
into  his  house,  pretending  to  have  married  her,  and  continued  to  cohabit  with 
her  as  a  wife  until  the  time  of  his  death  in  1837,  having  a  large  family  of 
children  by  her.  About  the  year  1805,  and  about  one  year  after  Reynolds 
commenced  cohabiting  with  the  defendant,  the  plaintiff,  supposing  herself  ab- 
solved from  the  marriage  contract,  married  one  Haskins^  and  continued  to 
live  with  him  as  his  wife  about  twenty  years,  when  he  died.  All  the  parties 
during  the  whole  time  lived  within  a  few  miles  of  each  other.  Reynolds,  the 
husband,  was  seized  and  possessed  of  the  land  in  question  after  his  marriage 
with  the  plaintiff,  and  lived  on  it  for  many  years,  before  and  at  the  time  of 
of  his  death  in  1837.  Since  that  time,  the  land  has  been  occupied  by  the 
defendant.  The  defendant  insisted  that  these  facts,  if  proved,  would  not 
authorize  a  verdict  for  the  plaintiff,  because  she  had  forfeited  her  claim  to 
dower  by  separating  from  her  husband,  and  living  in  adultery  with  another 
man.  The  judge  so  ruled,  and  nonsuited  the  plaintiff,  who  excepted,  and 
now  moves  for  a  new  trial. 

(7.  StoWj  for  plaintiff. 

A.  C,  Sandy  for  defendant. 

By  the  Court,  Bronson,  J.  Adultery  in  the  wife  was,  at  the  common 
law,  no  bar  to  her  clidm  for  dower,  not  even  where  a  divorce  followed,  un- 
less it  was  a  divorce  a  vinculo.  2  Inst.  435.  Co,  Litt.  32,  (a),  and  note 
194.  2  Black.  Comm.  130.  4  Kent's  Comm.  52,  notQ  (c),  54.  But  by 
the  statute  Westm.  second,  13  Ed.  J.,  ch.  34,  it  was  enacted,  that  ^^  if  a 
wife  willingly  leave  her  husband  and  go  away,  and  continue  with ,  her 
advonterer,  she  shall  be  barred  forever  of  action  to  demand  her 
dower  that  she  ought  to  *have  of  her  husband's  lands,  if  she  be  [  *195  ] 
convicted  thereupon,  except  that  her  husband  willingly,  and  with- 
out coercion  of  the  church,  reconcile  her,  and  suffer  her  to  dwell  with  him  ; 
in  which  case,  she  shall  be  restored  to  her  action."  2  Inst.  433.  This 
statute  was,  in  substance,  re-enacted  in  this  state  in  1787, 1  O-reeni.  294,  § 
7  ;  and  it  remained  in  force  down  to  the  revision  of  the  laws  in  •  1830.  1 
S,  X.  of  1801,  p.  58,  and  1  B.  L.  58.    Under  this  statute,  there  can  b^ 
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Gttle  doubt  that  the  plaintiff  forfeited  her  claim  to  dower,  by  living  in  adnl-* 
tery  with  Haskins,  without  being  afterwards  reconciled  to  her  husband. 

The  provocation  which  she  had  to  depart  will  not  aid  her.  The  words  of 
the  statute  Westm.  2,  are,  '^  if  a  wife  willingly  leave  her  husband,  and  go. 
away,  and  continut^^  ic.  Lord  Coke,  in  his  commentary,  says  :  "  Albeit 
the  words  of  this  branch  be  in  the  conjunctive,  yet  if  the  woman  be  taken 
i^way  not  iponte^  but  against  her  will,  but  after  consent,  and  remain  with  the 
adulterer  without  being  reconciled,  &c.  she  shall  lose  her  dower  ;  for  the 
cause  of  the  bar  of  her  dower  is,  not  the  manner  of  her  going  away^  but  the 
remaining  with  the  adulterer  in  avowtry,  without  reconciliation  ;"  and  so  if 
she  go  away  with  her  husband's  consent  and  agreement  with  another  man, 
and  afterwards  commit  adultery,  she  shall  be  barred.  And  Coke  cites  what 
he  calls  ^^  a  rare  and  strange  case,"  from  the  parliament  roll,  30  Ed.  L, 
which  was  only  seventeen  years  after  the  statute  was  passed.  In  that  case,  - 
John  de  Camoys,  by  deed,  delivered  and  and  committed  his  wife  Margaret 
to  the  Lord  William  Paynel,  and  did  grant  and  confirm  that  the  said  Mar- 
garet  should  be  and  remain  with  said  Lord  William  according  to  his  wilL 
After  the  death  of  her  husband,  the  wife  demanded  her  dower,  but  it  was 
adjudged  against  her,  on  the  ground  of  the  adultery  with  Paynel.  2  InMt. 
435.  Dyery  107  (a),  note.  Bacon's  Mr.  Dower ^  F.  In  Coot  v.  Btrty^ 
12  Mod.  232,  in  dower,  the  defendant  pleaded  the  elopement  of  the  wife  ; 
she  replied,  that  the  husband  had  bargained  and  sold  her  to  the  adulterer  ; 
but  the  replication  was  held  bad.  In  the  recent  case  of  Hiethrington  y. 
Qrahamy  6  Bing.  135,  it  was  held  that  adultery  was  a  bar, 
[  *196  ]  ^although  committed  after  the  husband  and  wife  had  separated  by 
mutual  consent,  l^ndal^  Gh.  J.  concludes  a  review  of  the  ao- 
thorities,  by  saying  that  they  "  place  the  forfeiture  of  the  dower  upon  the 
fact  of  a  living  from  the  hmband  in  adultery  j  and  iMt  upon  the  circumstan- 
ces of  the  elopement.^*  I  do  not  find  that  this  doctrine  has  been  departed 
from. 

Although  the  plaintiff  had  good  cause  for  leaving  her  husband,  yet  the 
subsequent  adultery,  had  the  husband  died  while  the  act  of  1787  remuned 
in  force,  would  clearly  have  barred  this  action  for  dower.  The  effect  of  the 
present  statute  upon  her  claim  remms  to  be  considered. 

In  1830,  the  act  of  1787  was  repealed  and  after  declaring  that  a  widow 
shall  be  entitled  to  dower,  a  new  provision  was  made  in  the  following  words : 
**  In  case  of  divorce  dissolving  the  marriage  contract,  for  the  misconduct, 
of  the  wife,  she  shall  not  be  endowed."  1  M.  S.  741,  §  8.  Under  this  star 
tiite  the  adultery  is  not  enough.  It  must  be  followed  by  a  divorce  dissolving 
the  marriage  contract.  This  has  brought  us  back  to  the  common  law,  as  it 
stood  before  the  statute  of  13  Ed.  L,  for  as  we  have  already  seen,  adultery 
did  not  work  a  forfeiture  at  the  common  law.    And  as  to  a  divorce  a  vinculo^ 
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that  always  put  and  end  to  the  claim  of  dower  ;  for  although  it  was  not  nec- 
essary that  the  seisin  of  the  husband  should  continue  during  the  coverture, 
it  was  necessary  that  the  marriage  should  continue  until  the  death  of  the 
husband.  Co.  Litt.  82,  (a.)  2  BL  Comm.  130.  2  Kent's  Comm.  52, 
(Cj)  and  p.  54.  The  statute  bar  for  the  mere  act  of  adultery,  which  had 
existed  for  more  than  five  centuries  and  a  half,  was  blotted  out  by  the  repeal 
of  the  act  of  1787 — the  British  statutes  not  being  in  force  in  this  state  ;  and 
the  8th  section  of  the  act  of  1880  has  added  nothing  to  the  law  as  it  would 
have  stood  had  the  legislature  stopped  with  a  simple  repeal  of  the  act  of 
1787. 

How,  then,  stands  this  case  ?  Prior  to  1830,  the  plaintiff  was  under  a 
statute  disability,  and  had  her  husband  died  at  that  time  she  could  not  have 
taken  dower.  But  seven  years  before  the  death  of  her  husband,  the  dis- 
ability was  removed  by  the  repeal  of  the  statute — ^there  was  no  lon- 
ger any  bar,  and  I  am  unable  to  discover  any  valid  objection  *to  [  *197  ] 
her  claun.  She  is  able  to  establish  all  the  elements  of  a  perfect 
title  to  dower,  to  wit,  a  lawful  marriage,  and  the  seisin  and  death  of  the  hus- 
band. The  objection  urged  against  her  is,  there  was  a  time  when  if  your 
husband  had  died,  you  would  not  have  been  entitled  to  dower.  To  this  she 
may  well  answer,  true  it  is,  there  was  such  a  time,  but  it  has  gone  by,  and 
and  when  my  husband  died,  there  was  no  legal  bar  in  my  way.  The  law 
says,  a  widow  shall  be  endowed,  unless  there  has  been  a  divorce  for  her  mis- 
conduct ;  there  vhas  been  no  such  divorce  in  my  case,  and  I  am  a  widow  and 
claim  my  right.     Her  argument  rests,  I  think,  on  a  solid  foundation. 

It  is  not  very  important  whether  we  regard  the  late  revision  of  the  statutes 
as  working  a  simple  repeal  of  the  act  of  1787,  and  thus  reviving  the  ancient 
common  law  ;  or  whether  we  regard  it  as  a  repeal,  accompanied  by  a  new 
prorision :  for  in  either  case,  the  mere  fact  of  living  in  adultery  ceased  to 
be  a  bar  to  dower  in  1880,  and  the  husband  did  not  die  until  1837.  There 
had  been  no  divorce,  and  there  was  at  that  time  no  obstacle  in  the  way  of  the 
plaintiff's  claim. 

The  defendant's  answer  to  this  view  of  the  case  is,  that  the  plaintiff  had 
a  ngkt,  interest  or  estate  in  the  land  in  the  life  time  of  the  husband,  which 
was  forfeited  by  the  adultery  prior  to  1830  ;  and  we  are  referred  to  the  sav- 
ing clauses  m  the  repealing  statute.  2  R.  S.  779,  §  5,  6.  The  argument 
assumes  what  cannot  be  maintained.  While  the  husband  lives,  the  wife  has 
no  right,  interest  or  estate  in  the  land.  She  has  nothing  but  a  mere  capacity 
to  take,  in  the  event  of  her  surviving  her  husband — she  is  dowahle.  It  is 
not  until  she  becomes  a  widow,  that  she  is  entitled  to  dower.  It  was  the 
widow,  not  the  tvifsy  who  was  provided  for  by  magna  charta.  9.  Hen.  IH. 
ch.  7.  2  Jnst.  16.  And  so  it  has  always  been  in  our  statutes  concerning 
dower.  1  JB.  L*  56,  ch.  4.    1  B.  S.  740.    The  legal  assurance  that  the 
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wife  shall  have  dower  if  she  become  a  widow,  is  sometimes  spoken  of,  through 
the  imperfection  of  language,  as  though  it  were  a  present  estate  or  interest  in 
the  land  ;  but,  in  truth,  it  is  not  so  ;  she  has  no  right,  until  af- 
[  •ISS]  ter  the  death  of  her  ^husband.  In  Lampet*s  case^  10  Co.  49, 
Lord  Coke,  although  he  was  endeavoring  to  prove  that  the  wife 
might  be  barred  by  a  fine,  was  forced  to  admit  that,  '^  notwithstanding  her 
husband  is  seized  in  fee,  and  the  mariage  is  lawful,  yet  she  has  but  a  possi- 
hility  of  dower  till  the  death  of  her  husband." 

It  was  this  difficulty  that  puzzled  the  old  lawyers.  Although  they  were 
resolved  that  a  fine  levied  by  the  husband  and  wife,  or  by  the  husband  alone 
in  certidn  cases,  should  bar  the  widow  of  her  dower,  they  were  at  a  loss 
to  discover  any  good  reason  for  their  judgment.  Some  of  the  earliest  cases 
held  that  a  fine  was  no  bar  :  and  such  was  the  opinion  of  Plowden,  as  given 
in  his  report  of  the  case  of  Stowel  v.  Lord  Zouch^  which  was  adjudged  in 
11  Mix,  Plow.  Coram.  373.  He  says,  "  in  the  case  of  dower,  the  title  is 
wholly  accrued  after  the  fine,  viz.  by  the  death  of  the  husbandj  for  until  his 
death  no  title  was  consummate,  nor  wrong  done  by  the  conusee  in  detaining 
the  land  from  the  wife.  And  the  other  two  points  [marriage  and  seisin]  are 
of  no  moment  without  the  third,  viz.  the  death  of  the  husband."  He  insists, 
'  that  the  wife  had  no  right  to  be  barred,  at  the  time  of  the  fine  levied.  Lord 
Coke,  who  prides  himself  upon  being  able  to  give  a  reason  for  every  thing, 
attempted  to  answer  Flowden  ;  and  he  says  :  ^^  Although  at  the  time  of  the 
fine  levied,  her  title  was  not  consummate,  yet  the  law  respects  the  first  and 
original  causes,  sciL  marriage  and  seisin."  Bingham^ b  case^  2  Co,  98. 
Now  this  is  plainly  no  answer  to  the  fact,  which  he  does  not  deny,  that  the 
wife  had  no  right  or  title  at  the  time  of  the  fine  levied.  He  afterwards  re- 
peats the  same  idea,  in  different  language,  in  Lampet^B  case^  10  Co,  49. 
His  words  are,  ^^  the  intermarriage  and  seisin  are  the  fundemental  causes  of 
dower,  and  the  death  of  the  husband  but  as  an  execution  thereof."  He 
might  have  carried  his  retrospect  somewhat  further,  and  gone  back  to  the 
birth  of  the  wife,  or  even  to  the  creation  of  the  world  ;  for  those  events 
must  be  ranked  among  ''  the  first  and  original,"  or  ^^  the  fundamental  caus- 
es of  dower,"  as  well  as  "  marriage  and  seisin."  But  'neither 
[  *1%%  ]  the  one  nor  the  other,  nor  all  of  them  together,  conferred  •any 
title  on  the  wife.  That  accrued  on  the  death  of  the  husband. 
His  lordship,  as  though  not  quite  satisfied  with  his  own  reasoning,  proceeds 
to  show,  that  the  opinion  of  Plowden,  as  was  no  doubt  true,  had  been  over- 
ruled ;  and  then  concludes  with  the  remark,  that  ^^  now,  common  experience, 
without  contradiction,  is  against  it."  The  whole  matter  evidently  comes  to 
this  :  the  woman  is  barred  of  her  dower  by  a  fine,  because  the  courts  have 
80  adjudged  ;  and  not  on  the  ground  that  she  had  any  interest  or  estate  in 
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the  land  upon  which  the  fine  could  operate  at  the  time  it  was  levied.  So  in 
this  and  most  of  the  other  states,  if  the  wife  unite  with  her  husband  in  alien- 
ing the  land,  by  deed  acknowledged,  although  that  is  not  a  mode  in  which  a 
feme  covert  could  act  at  the  common  law,  she  will  be  barred  of  her  dower. 
She  may  also  alien  her  own  lands  in  the  same  way.  How  this  happens  to  be 
the  rule  has  never  been  very  satisfactorily  explained.  Parsons,  chief  justice, 
thought  it  depended  on  immemorial  usage,  or  a  kind  of  New-England  com- 
mon law.  Fowler  v.  Shearer,  7  Mass,  R.  14.  And  in  this  state,  it  is 
said  to  depend  on  an  ancient  practice.  Bool  v.  Mix,  17  Wendell,  128, 129. 
Probably  no  one  can  give  a  better  reason  why  a  widow  shall  not  have  dower 
after  a  fine  levied,  or  deed  acknowledged,  than  that  which  was  given  by 
Lord  Coke  in  his  answer  to  Plowden — '^  common  experience,  without  contra- 
diction, is  against  it." 

It  is  undoubtedly  true,  as  a  general  rule,  that  a  statute  shall  not  have  a 
retrospect  beyond  the  time  of  its  commencement,  or  be  so  construed  as  to 
take  away  a  vested  right  of  property,  or  defeat  a  right  of  action  already  ac- 
crued. Sayer  v.  Wiener,  8  Wendell,  661.  Varick  v.  Briggs,  6  Paige j 
332.  But  that  doctrine  can  have  no  bearing  upon  this  case.  While  her 
husband  lived,  the  plaintiff  had  no  interest  in  the  land  ;  no  right  of  property 
or  of  action  which  could  be  forfeited.  Her  misconduct  vested  no  new  inter- 
est or  title  in  any  third  person,  and  consequently  none  was  taken  away  by  the 
act  of  1880. 

I  cannot  think  it  a  sufficient  objection  to  the  plaintiff's  claim,  that  there 
was  a  time,  when  if  her  husband  had  died,  she  would  have  been 
barred.  Though  she  was  disabled  by  *the  adultery,  and  her  dow-  [  *200  ] 
able  capacity  was  gone  for  a  time,  it  was  restored  before  the  right 
accrued — the  obstacle  in  the  way  of  her  taking  was  removed  by  the  repeal  of 
the  act  of  1787.  The  point  is,  I  think,  settled  in  her  favor  by  authority. 
Coke  says,  ^'  if  the  husband  alien  his  land,  and  then  the  wife  is  attainted  of 
felony,  now  is  she  disabled ;  but  if  she  be  pardoned  before  the  death  of  the 
husband,  she  shall  be  endowed."  Co.  Litt.  33,  (a).  And  Hargrave  in 
his  note,  (202),  gives  a  reading  of  Phillips,  who  holds,  that  '^  if  the  wife  be 
attainted,  and  then  the  husband  purchases  land  and  aliens  it  again,  and 
then  the  wife  is  pardoned,  she  shall  have  dower  of  the  land  which  was  pur- 
chased and  aliened  during  the  time  she  was  not  dowable."  He  adds — 
''  So  if  the  wife  elopes,  and  the  husband  purchases  lands  and  aliens  them, 
and  then  the  wife  is  reconciled,  she  shall  have  dower  of  those  lands."  The 
same  doctrine  was  laid  down  in  MenviVs  case,  13  Co.  23,  where  it  was  said, 
in  relation  to  the  elopement,  that  it  was  ^^  only  a  temporary  bar  until  recon- 
cHement,  which  being  accomplished,  the  temporary  bar  ceaseth."  And  in 
relation  to  the  pardon  after  the  wife  had  been  attainted  of  felony,  it  was 
said,  that  ^^  when  the  impediment  is  removed,  she  shall  be  endowed." 
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I  think  the  learned  judge  was  mistaken  in  the  view  he  took  of  the  case  at 
the  circuit,  and  that  the  non-suit  must  be  set  aside. 

New  trial  granted* 


•♦"^4- 


[  '^Ol  ]  •The  People  ex  relatione  Norton  vs.  Gilus. 

Where  the  owner  of  a  mill,  hj  a  written  contract  without  seal,  stipnlated  to  pay  a  miU-wright 
for  repairing  the  mill  a  certain  sum  in  advance  and  a  certain  other  sum  when  the  mill  sboold 
be  finished ;  and  further  agreed  to  secure  the  mill  to  the  miU-wtighi  tuUU  the  proJUi  of  the  miU 
ehould  he  sufficient  to  discharge  his  claim  ;  it  was  held  that  the  contract  was  not  a  lease, 
but  an  agreement  for  a  lease ;  and  it  wasjurther  hdd^  that  if  it  could  be  considered  a  lease,  it 
created  an  esiate  for  life  determinable  when  the  daim  of  the  mUl-^wright  should  be  paid,  and  thna 
the  estate  being  an  estate  of  freehdi^  it  could  not  be  granted  by  writing  vaiihtmIL  maL 

This  was  the  trial  of  a  tr averse  of  an  inquisition  in  a  case  of  forcible  entry 
and  detainer,  at  the  Washington  circuit  in  June,  1838,  before  the  Hon.  Johk 
WiLLARD,  one  of  the  circuit  judges. 

By  the  inquisition  the  jury  found  that  the  relator  had  an  estate  in  posses- 
sion of  a  grist  mill,  situate,  &c.  and  was  lawfully  and  peaceably  in  possession 
until  the  26th  October,  1836,  when  the  defendant  with  strong  hand  and  a 
multitude  of  people  entered  and  expelled  him,  and  unlawfully  and  forcibly 
keeps  him  out.  The  inquisition  was  removed  into  this  .court  by  certiorari 
and  traversed  by  the  defendant. 

On  the  trial  the  relator  offered  to  prove,  that  on  the  24th  October,  1834^ 
the  premises  and  mill  site  in  question  were  owned  and  possessed  by  the  de- 
fendant, and  that  on  that  day  he  and  the  defendant  entered  into  a  written 
contract,  without  seal,  by  which  he  agreed  to  build,  or  rather  repair,  a  grist 
mill  for  the  defendant,  in  a  manner  particularly  specified,  to  find  all  the  cast- 
ings, &;c.  and  to  have  the  whole  done  in  November,  1836.  The  defendant 
on  her  part  agreed  to  prepare  the  building  or  receive  the  gears,  to  furnish  a 
corn-cracker  and  one  run  of  stone  then  in  the  mill,  &c.  and  to  pay  the  rela- 
tor for  his  work  and  materials  $1191,82,  in  the  following  manner— $300 
in  advance^  land  $891,82,  to  be  paid  with  interest  after  the  mill  should  be  fin- 
ished ;  and  stipulated  as  follows  :  ^^  And  I  do  further  agree  to  bind  myself 
and  heirs 't(>  secure  the  above  mill  to  the  said  John  till  the  profits 
[  *202  ]  of  the  mill  is  sufficient  to  discharge  his  clsdm."  The  'relator  en- 
tered immediately  after  the  date  of  the  agreement,  went  on  with 
the  work,  and  continued  in  possession  until  the  26th  of  October,  1836,  when 
the  defendant  entered  the  mill  with  two  men  and  ordered  the  relator  to  quit, 
telling  him  that  if  he  did  not  go  he  would  be  put  out.  The  relator  thereup- 
on left  the  mill — the  work  not  then  being  completed,  nor  the  time  for  com- 
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pleting  it  expired.  The  jodge  ruled  against  the  relator — ^he  excepted,  and 
the  jury  thereupon  found  a  verdict  for  the  defendant.  The  relator  now 
moves  for  a  new  trial. 

» 

(7.  2/.  AUenj  for  relator. 
J.  Crarjfy  for  defendant. 

By  the  Caurty  Bbonson,  J.  The  contract  contained  no  words  of  present 
demise,  and  the  parties  did  not,  I  think,  intend  that  it  should  operate  as  a 
lease,  but  only  as  an  agreement  to  give  a  lease  after  the  mill  should  be  com- 
pleted. I  have  looked  into  the  cases  on  this  subject,  and  none  of  them  go 
far  enough  to  prove  that  the  relator  had  a  present  interest  in  the  property 
while  the  work  was  in  progress.  Indeed,  if  the  work  had  been  finished,  I 
think  his  only  remedy  at  law  would  be  an  action  on  the  contract. 

But  if  this  was  a  lease,  the  case  is  embarrassed  with  another  difficulty.  It 
was  a  demise  until  the  profits  of  the  mill  should  be  sufficient  to  discharge  the 
debt.  This  grant  for  an  indeterminate  period  created  an  estate  for  life,  de- 
terminable when  the  debt  should  be  paid  from  the  rents  and  profits  of  the 
mill.  Co.  Lift.  42,  (a).  4  Kenfs  Comm,  26.  It  was  an  estate  of  free- 
hold, which  could  not  be  granted  without  a  seal,  1  iZ.  S.  738,  §  137,  and 
this  was  a  simple  contract. 

The  agreement  amounted  to  a  license  to  enter  for  the  purpose  of  doing  the 

work ;  but  it  was  revoked.    For  the  breach  of  the  contract  by  the  defendant, 

the  relator  has  a  remedy  by  action  to  recover  damages ;  but  he  has  no  title 

to  the  possession. 

New  trial  denied. 


•CooLBT  &  Bangs  vs.  Bbtts.  [  •208  ] 

An  action  will  not  lie  against  a  factor  or  agent  to  whom  goods  are  sent  to  be  sold  at  auction, 
withent  a  demand  of  the  proceeds  or  instruetionB  to  remit,  before  snit  brought. 

M  seems  that  there  is  a  distinction  between  an  action  for  not  aocouniing  and  an  action  for  not 
paying  over  the  proceeds  of  goods  sold,  and  that  in  the  former  case  it  is  enough  to  show  a 
neglect  to  account  within  a  reasonable  time,  to  maintain  the  action. 

Ebbob  from  the  New  York  common  pleas.  Betts  sued  Gooley  and  Bangs 
in  the  common  pleas,  and  declared  on  the  common  counts  in  asmmprit  for 
goods  sold,  money  had  and  received,  &c.  The  declaration  also  contained  a 
special  count  that  in  concdderation  that  the  plaintiff  would  deliver  goods, 
wares  and  merchandizes  to  the  defendants,  to  be  sold  by  them  for  him,  they 
undertook  to  sell  the  same,  and  to  render  a  true  and  just  account  of  the  sale 
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and  of  the  proceeds  when  they  diould  be  ihereu$Uo  aftertoatds  reqiutUd. 
The  plaintiff  then  ayerred  a  delivery  of  the  goods  to  the  defendants,  a  sale 
by  them,  and  a  request  to  account  and  pay  oyer,  and  for  breach  alleged  that 
the  defendants  had  not  rendered  an  account  of  the  goods  or  of  the  moneys 
arising  from  the  sale.  There  was  a  second  special  count,  similar  to  the  first. 
The  defendants  pleaded  non-asmmpdt  as  to  all  but  $28,98,  and  as  to  that  a 
tender.  The  tender  was  admitted  in  the  replication.  On  the  trial  in  the 
G.  P.  the  plaintiff  proved  that  in  March,  1887,  he  sent  a  quantity  of  books 
which  cost  $419,16,  to  the  defendants,  to  be  sold  at  auctimhy  and  that  the 
defendants  during  the  same  month  sold  the  books.  Upon  this  proof  he  rest* 
ed.  The  action  was  commenced  in  October,  1837.  The  defendants  moved 
for  a  nonsuit  on  the  grounds  :  1.  that  no  demand  of  an  account  or  request 
for  a  settlement  had  been  shown  ;  and  2.  that  there  was  no  proof  of  the 
amount  for  which  the  goods  sold.  The  motion  was  denied,  and  the  defend- 
ants excepted.  In  the  further  progress  of  the  trial,  the  defendants  showed 
that  the  proceeds  of  the  plaintiff's  goods  on  the  sale  were  $210,07.  A  ver- 
dict having  passed  against  the  defendants,  they  sued  out  a  writ  of  error. 

[  *204  ]     *  WiUia  HMj  (attorney  general,)  for  the  pliuntiff  in  errw. 
jB.  Lockwoody  for  the  defendant  in  error. 

By  the  Courts  Bronbon,  J.  In  the  absence  of  any  express  stipulation 
between  the  parties,  the  law  will  imply  a  promise  by  a  factor,  bailiff  or  other 
agent  to  render  an  account  to  his  principal ;  but  it  seems  not  to  be  fully  setr 
tied  whether  the  agent  will  be  deemed  in  default  after  the  lapse  of  what  may 
be  considered  a  reaaonable  time^  or  whether  he  must  be  plainly  put  in  the 
wrong,  by  showing  a  demand  before  suit  brought. 

So  far  as  relates  to  the  two  special  counts,  it  is  not  necessary  to  decide 
this  question,  for  the  plaintiff  has  not  declared  on  a  promise  to  account  unihr 
m  a  reasonable  time^  but  on  a  promise  to  account  on  request ;  and  a  special 
request  is  alleged  in  stating  the  breach.  The  plaintiff  has  put  his  own  con- 
struction upon  the  contract,  and  if  we  should  think  him  mistaken,  and  that 
he  might  have  recovered  in  another  form  of  declaring,  I  do  not  see  how  we 
can  help  him  out  of  the  difficulty.  In  the  language  of  Best,  G.  J.  in  £1- 
houm  V.  UjjjoJnij  1  Carr.  ^  Paynej  572,  the  plaintiff  has  tied  himself  down 
to  a  particular  averment,  which  he  is  bound  to  prove. 

But  as  the  declaration  also  contains  the  money  counts,  the  question  is  pre- 
sented in  another  form.  In  relation  to  those  counts,  I  may  remark,  that  it 
does  not  appear  whether  the  factors  were  to  sell  for  cash  or  on  credit,  nor 
whether  they  have  received  the  money.  But  if  we  assume  that  the  sale  was 
for  cash,  and  that  the  money  was  p[ud,  I  still  think  the  plamtiff  cannot  re- 
cover without  showing  a  demand,  or  instructions  to  remit.    The  action  is 
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founded  on  a  supposed  breach  of  trust,  whioh  most  be  made  out  affirmatire- 
I7,  before  the  agent  can  be  charged. 

In  BuUer^s  N.  P.  148,  it  is  said,  that  where  indditatus  asmmpnt  is 
brought  for  money  receiyed  cui  eomjmtandum^  it  is  necessary  to  prove  a  mis- 
application, or  breach  of  trust ;  for  if  a  man  receive  money  to  a  special  pur- 
pose, it  is  not  to  be  demanded  of  the  party  as  a  duty,  till  he  have 
neglected  *it,  or  refused  to  apply  it  according  to  the  trust.  He  cites  [  *205  ] 
Patdter  v.  Cornwall^  1  Salk,  9,  where  the  money  was  received  eul 
eompiUandumj  and  on  a  motion  in  arrest  of  judgment,  the  court  said,  it  must 
be  intended,  after  verdict,  that  there  was  proof  to  the  jury  that  the  defendant 
refused  to  account,  or  had  done  somewhat  else  that  rendered  him  an  absolute 
debtor.  In  Ferri9  v.  Paris  and  others,  10  Johns.  It.  285,  the  defendants 
were  foreign  factors,  and  had  rendered  an  account  of  the  goods  which  had  been 
consigned  to  them  for  sale.  It  was  held  that  an  action  against  them  for  the 
proceeds  of  the  goods  would  not  He,  until  they  were  shown  to  be  in  default,  by 
proving  a  demand,  or  an  improper  disregard  of  instructions  to  remit  the 
money.  In  Taylor  v.  Bates,  5  Cowen',  376,  it  was  held  that  an  action 
would  not  lie  against  an  attorney  for  money  collected  for  his  client,  until 
after  a  demand,  or  a  request  to  remit.  Woodworthj  J.  said,  the  contrary 
doctrine  would  be  in  opposition  to  the  nature  of  fhe  defendant's  trust,  as 
well  as  against  justice  and  good  faith.  The  same  point  was  adjudged  in 
Baihibun  v.  JhgaUsy  7  Wendell,  820,  where  the  plaintiff  was  nonsuited,  al- 
though several  years  had  elapsed  between  the  time  of  collecting  the  money 
and  the  bringing  of  the  action.  In  Topham  v.  Braddick,  1  Taunt.  572, 
the  defendant  was  a  foreign  factor,  seep.  104,  and  it  was  held  that  no  action 
would  lie  for  not  rendering  an  account  of  the  goods  consigned  to  him  for 
sale,  until  there  had  been  a  demand  by  the  ^principal ;  and,  consequently, 
tiiat  the  statute  of  limitations  did  not  commence  running  when  the  goods 
were  sold,  but  on  a  demand  made. 

In  Massachusetts,  the  rule  seems  to  be  that  a  request  is  not  necessary  in 
the  case  of  Sk  foreign  factor,  on  account  of  the  great  inconvenience  and  em- 
barrassment to  trade  which  would  follow,  if  the  merchant  was  obliged  to  send 
abroad  to  make  a  demand  :  and,  in  general,  the  factor  to  whom  goods  have 
been  consigned  for  sale,  is  liable  to  an  action  without  showing  a  request,  if 
he  neglect  to  render  an  account  within  a  reasonable  time  ;  but  if  he  has  ren- 
dered an  account  at  the  proper  time,  an  action  for  the  proceeds  of 
the  goods  will  not  lie  irithout  a  demand,  unless  it  appears  *from  [  *206  ] 
die  course  of  the  business  that  the  factor  was  to  remit  without  in- 
stmctiDns.  Clark  v.  Moody^  17  Mass.  B.  145.  Langley  v.  SturievaiUf 
7  Pick.  214.  Bodge  v.  Perkins,  9  id.  368,  387.  I  do  not  understand 
these  cases  as  conflicling  with  the  doctrine,  that  this  action  for  money  had 
and  received  to  the  plaintiff's  use,  cannot  be  maintained  without  showing  ei- 
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ther  a  demand,  o;*  mstruciioDS  to  remit ;  or,  that,  accor^ng  to  the  coarse  of 
this  business,  it  was  the  datj  of  the  defendants  to  remit  without  instructioDS ; 
neither  of  which  facts  were  proved  in  this  case. 

Whether  the  distinction  taken  in  the  Massachusetts  cases  in  relation  to  for- 
eign factors,  rests  on  a  solid  foundation,  we  need  not  now  consider ;  for  it 
does  not  appear  in  this  case  but  that  both  parties  reside  in  the  same  state. 
But  I  cannot  forbear  to  remark,  that  the  inconvenience  of  sending  abroad  to 
make  a  demand,  cannot  alter  the  nature  of  the  factor's  trust :  and  if  other 
agents  are  not  in  default  until  after  a  request,  I  can  see  no  principle  which 
will  subject  the  foreign  factor  to  an  action  without  a  demand.  In  FenrU  y. 
ParU^  10  Johns.  B.  285,  and  in  Fopham  v.  BradcUck,  1  Taunt.  572,  the 
defendants  were  foreign  factors,  and  in  both  cases  a  demand  by  the  principal 
was  held  to  be  necessary. 

I  am  not  disposed  to  deny  that  there  may  be  a  sound  distinction  between 
an  action  for  not  accounting,  and  an  action  for  not  paying  over  the  proceeds 
of  the  goods.  It  is  the  duty  of  an  agent  to  render  an  account  of  his  trans- 
actions to  his  principal  within  a  reasonable  time,  and  when  it  appears  that  he 
has  neglected  to  do  so,  an  action  for  not  accounting  may,  perhaps,  be  mun- 
tained  without  a  demand.  But  here  there  was  no  evidence  to  show  that  the 
defendants  had  not  rendered  an  account.  And  besides,  the  action  is  for  not 
paying  over  the  proceeds  of  the  goods — the  special  counts  being  laid  out  of 
the  case — and  in  such  an  action  it  is  necessary  to  show  a  demand,  or  instruc- 
tions to  remit. 

After  a  great  lapse  of  time,  and  when  nothing  appears  to  the  contrary,  it 
may  be  presumed  not  only  that  there  has  been  a  demand  by  the  principal, 
but  that  an  account  has  been  rendered  and  setUed  by  the  agent.  Tapham  r. 
Braddickj  1  Taunt.  572.  But  that  doctrine  obviously  proves  too 
[  *207  ]  *much  for  the  plaintiff's  case.  In  the  absence  of  any  direct  evi- 
dence on  the  subject,  there  is,  at  the  least,  as  much  reason  for 
presuming  that  the  defendants  have  faithfully  discharged  their  trust,  as  there 
is  for  presuming  them  guilty  of  a  culpable  neglect  of  duty ;  and  if  we  pre- 
sume a  demand  by  the  plaintiff,  we  must  presume^also  an  account  and  pay* 
ment  of  the  proceeds  by  the  defendants. 

The  defendants  offered  a  set-off  for  other  goods  purchased  by  the  plaintiff 
at  the  same  auction,  which  was  called  a  *^  trade's  sale  ;"  but  the  case  is  de- 
fective on  this  point,  in  not  stating  that  any  question  was  made  and  excep- 
tion taken  after  the  proof  came  out  that  a  part  of  those  goods  had  been  de- 
Uvered.  On  another  trial,  it  may  be  difficult  for  the  plaintiff  to  distinguish 
the  case  from  that  of  MUs  v.  Sunt,  17  Wendell,  338.  But  the  judgment 
must  be  reversed  on  the  other  ground. 

Judgment  reyersed* 
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ARGUED  AND  DETERMINED 


IN  THE 

SUPREME  COURT  01  JUDICATURE 

OP  THB 

STATE  OF  NEW-YORK, 

In  July  Term,  In   the   sixty-fUtta    year     of  the  Independ- 
ence of  the  United  States. 


Groussbt  v$.  The  Sea  Insxjranoe  Compaht. 

A  pdUof  of  insurance  upon  the  body,  tackle,  &c.  of  a  vessel,  at  and  fiom  NeuhOrUans^  Cbm- 
peaef^t  and  JBauana,f<fr  the  period  of  six  calendar  months  from  a  certain  day,  is  a  policy  on 
time,  and  does  not  limit  the  nayigation  of  the  yessel  to  voyages  between  the  places  specified 
in  the  policy ;  provided  the  vessel  take  her  departore  from  either  of  them,  let  her  port  of 
destination  be  where  it  may,  she  is  under  the  protection  of  the  policy  for  the  whole  period  of 
the  specified  time. 

EsROBfrom  tho  superior  court  of  the  city  of  New-York.  This  was  an  action 
on  a  marine  policy  of  insurance  effected  in  the  city  of  New-York  on  the  12th 
September,  1885,  upon  the  body,  tackle,  apparel  and  other  furniture  of  the 
schooner  Hero,  at  and  from  ^eto-OrleanSj  Campeachy  and  Havana^  for  the 
period  of  six  calendar  months  from  the  12th  September  ^  1835  ;  beginning  ^ 
the  adventure  upon  the  said  vessel,  tackle,  apparel,  &c.  at  as  aforesaid,  and 
80  shall  oontinue  and  endure  until  the  said  vessel  be  safely  arrived  at  as 
aforesaid.     (The  policy  was  created  by  filling  up  a  |?nn^e(2  blank 
foim ;  the  word  beginning  and  the  28  succeeding  Vords  were  all     [  *210  ] 
parts  of  the  printed  form,  except  the  word  as  twice  occurring, 
which  was  written  in  blanks  manifestly  left  for  the  designation  of  the  ports  of 
departure  and  destination,^    The  sum  underwritten  was  (5000  ;  the  pre- 
mium $300.    On  the  18tii  September,  1885,  the  schooner  was  undergoing 
repairs  at  New-Orleans.     On  or  about  the  second  day  of  October  j  she  sailed 
from  JSfeuh  Orleans  with  a  cargo  bound  for  Oampeachy^  where  she  arrived  on 
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or  about  the  ninth  day  of  October,  whence  she  sailed  on  the  iixteenth  of  the 
same  month,  and  arrived  in  the  Havana  on  or  abont  the  thirteenth  day  of 
November.  On  the  second  day  of  December  she  sailed  from  ffavana  with 
a  cargo  bonnd  for  New-York.  On  her  passage,  she  encountered  a  violent 
storm  and  sustained  serious  injuries,  so  as  to  be  obliged  to  put  in  at  (Jharle9- 
ton,  where  she  was  repaired.  The  average  of  the  expense  of  repairs  charge- 
able to  the  underwriters  upon  the  vessel  was  $1885,06.  The  prending 
judge  charged  the  jury,  that  to  him  it  seemed  the  intention  of  the  parlies 
was  to  insure  the  vessel  in  a  epeeifie  trade  or  namgation  for  a  limited  time ; 
that  though  the  policy  partook  of  the  character  of  what  is  called  a  time 
policy,  yet  the  insurance  was  at  and  from  NeuhOrleam^  Camftatky  and 
Havana  for  the  period  of  time  mentioned  in  the  policy  ;  that  these  ports  or 
places  must  have  been  specially  named  to  indicate  the  voyages  in  the  contem* 
plation  of  the  parties  ;  that  the  words  at  and  from  applied  equally  to  each 
of  the  ports  or  places  named,  and  that  the  word  to  after  the  word  New-Or" 
leans  and  before  the  word  Campeachy^  and  between  that  word  and  Havana^ 
was  necessarily  implied  from  the  form  and  terms  of  the  description,  and  if 
necessary  to  complete  the  sense,  ought  to  be  supplied  or  understood  ;  that 
if  the  six  months  were  not  expired  on  the  arrival  of  the  vessel  at  Havana^ 
she  might  proceed  to  New-Orleane  ^n^  continue  her  voyages  between  the 
places  named  in  the  policy  until  the  expiration  of  the  mx  months  ;  but  that 
the  disaster  and  damages  having  been  encountered  in  a  voyage  entirely  out 
of  the  rout  of  the  voyages  and  navigation  prescribed  by  the  policy,  tho  de- 
fendants were  not  liable  to  contribute  towards  the  expenses  incur- 
[  *211  ]  red  in  the  repair  of  the  vessel.  TFhe  counsel  for  the  pUntiff  ex* 
cepted  to  the  charge.  The  jury  found  a  verdict  for  the  defend- 
ants^ upon  which  judgment  was  entered.  The  plaintiff  sued  out  a  writ  of 
error. 

■ 

F.  B.  Cutting  J  for  the  pluntiff  in  error. 
A.  Q-.  Rogers  J  for  the  defendant  in  error. 

By  ike  Court j  Nelson,  Gh.  J.  The  questions  presented  by  this  case 
are,  whether  the  policy  is  to  be  regarded  as  limiting  the  risk  by  the  particu- 
lar time  fixed  therein,  making  it  what  is  called  a  time  poUcyy  or  by  a  specific 
voyagsj  or  course  of  trade^  for  a  liouted  time.  The  latter  view  was  taken 
by  the  court  below. 

The  counsel  for  the  defendants  contends,  that  the  insurance  was  for  a  voyage 
or  voyages  at  and  from  New  Orleans  to  Oampeachy  and  Havana,  and  until 
the  vessel  arrived  back  at  these  several  places,  prorided  the  six  months  had 
not  exi»red.  The  court  below  were  of  opinion  the  trade  might  oontinne  ta 
and  from  the  specified  ports,  until  the  expiration  of  the  time. 
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The  whole  oaee  tarns  apon  the  trae  meaning  of  the  clause  ^^  at  and  from 
NeuhOrkanSy  Campeadijf  and  Havana^^*  in  the  connection  used  :  if  it  lim- 
its the  risk  to  a  specific  trade  to  and  from  these  ports,  ezclusiyelj,  then  the 
judgment  is  conreCt ;  but  if  intended  merely  to  deagnate  the  place  or  places 
from  which  the  vessel  was  expected  to  start  on  her  voyage,  then  it  cannot  be 
upheld,  as  the  risk  would  not  terminate  till  the  end  of  the  six  months,  with- 
in which  tiie  loss  happened. 

The  intent  to  insure  the  vessel  for  six  months  from  the  12th  September, 
on  a  trading  voyage  or  voyages,  is  clear,  and  should  prevail,  unless  the  c(»n* 
pany  have,  with  reasonable  certainty,  attached  a  condition  thereto  which  has 
not  been  observed. 

It  is  admitted  that  the  language  of  the  policy  ^^  at  and  from  New^Orlean^^ 
Campead^  and  Havana j  far  thepmod  of  9ix  monthsy**  does  not,  in  terms, 
import  a  voyage  to  and  firom  these  places,  and,  therefore,  we  are 
asked  to  interpolate  *the  word  ^^  to,''  on  which  to  predicate  the  [  *212  ] 
condition.  If ,  as  is  supposed,  the  trade  must  be  confined  to 
these  places,  being  the  only  ports  mentioned  in  the  policy — must  be  ^^  at 
and  from"  them  exchisively,  during  the  six  months,  the  word  is  necessarily 
hnplied,  as  the  vessel  must  pass  from  one  to  the  other  in  her  circuit ;  but 
the  argument  obviously  assumes  the  whole  point  in  controversy.  It  is  denied 
flist  such  is  the  fair  and  legal  import  of  the  instrument,  and  it  is  contended 
to  be  simply  a  policy  on  time,  the  trade  commencing  on  a  particular  day,  ^'  at 
and  from"  either  of  these  ports,  and  thence  without  restriction  for  the  ax 
months. 

UsuaUy,  when  the  insurance  is  upon  a  particular  voyage  or  voyages, 
there  is  no  reference  to  time  when  the  risk  commences  or  terminates.  The 
place  or  places  from  and  to  which  the  vessel  is  bound,  are  the  tmvnniy  and 
are  designated  in  the  policy.  When  the  insurance  is  for  a  term  of  time,  the 
termbn  of  the  risk  are  the  day  and  hour  specified  when  the  insurance  com- 
mences and  terminates,  and  the  statement  of  the  place  of  either  is  not  com- 
mon. In  Manltf  v.  United  M.  ^  F.  Ins.  Co.^  9  Maee.  JR.  82,  the  policy 
was  on  a  vessel  ^*  for  one  year^  commencing  the  risk  <xt  B.  onihe  1th  Deeemr 
her^* — ^but  in  point  of  fact,  she  had  left  that  place  on  the  6th,  and  was  some 
50  miles  distant  on  the  7tii.  The  loss  happened  within  the  year,  and  the 
plaintifi  recovered  :  the  court  holding  the  risk  determined  by  time,  and  the 
place  of  commencement  upon  fair  construction  not  material. 

In  Marthi  v.  Fiehmg  Ins.  Co.  20  Pick.  809,  the  terms  were  "  at  and 
from  Calais,  Maine,  on  the  16th  day  of  July,  at  noon,  &o.  for  six  months." 
There  was  no  evidence  that  the  vessel  was  at  or  prosecuting  her  voyage 
from  Calais  on  the  day  named,  yet  it  was  held  the  poHcy  attached,  as  it  was 
the  clear  intent  of  the  parties  to  insure  on  time,  without  regard  to  the  place. 
The  particular  point  decided  m  these  cases  is  not  material  here,  as  the  ves- 
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sel  sailed  on  her  vojage  after  the  time  and  from  the  place  mentioned  ;  bat 
the  rule  of  constraction  established  on  these  time  policies,  where  the  place  is 
designated  ^^  at  and  from"  which,  the  vessel  is  to  start  on  her  voyage,  is  ma- 
terial. The  time  may  control,  if  from  the  whole  case  sach  ap- 
[  *213  ]  pears  to  have  been  *the  intent  of  the  parties.  It  is  'observable 
also,  that  the  language  used  in  designating  the  place  in  the  last 
case  is  the  same,  word  for  word,  as  found  here  in  respect  to  the  three  places 
named,  and  is  the  appropriate  language  in  these  instruments  for  designating 
the  place  of  commencement  of  the  voyage.  A  strong  illustration  to  tlus  ef* 
feet  may  be  seen  in  Sellar  v.  McVicar^  1  K.  B.  23.  The  words  there 
were,  ^^  at  and  from  Demararaj  Berbice^  and  the  W.  and  L,  lilands  to 
London.^*  The  ship  being  at  Demarara,  the  master  entered  into  an  agree- 
ment with  a  house  for  freight  from  Berbiee  to  Xon(fon,and  at  the  same  time 
agreed  to  take  a  cargo  at  Demarara  to  be  delivered  at  Berbiee,  the  whole 
being  one  entire  agreement.  The  ship  took  in  the  cargo  and  broke  ground, 
for  the  purpose  of  proceeding  to  Berbiee,  and  after  she  had  so  broken  ground, 
and  whUe  continuing  at  Demarara„  was  lost.  The  court  held,  that  the  voy- 
age insured  was  from  Demarara  to  London,  or  from  Berbiee  to  London,  or 
from  any  of  the  W.  and  L.  Islands,  according  to  the  place  from  which  the 
ship  might  happen  to  sail  on  her  voyage  to  London.  See  also  LeaMy  v. 
Hunter,  7  Bing.  517,  and  1  Phillips  on  Ins.  487,  442,  ed.  of  1840.  Now, 
construing  the  terms  of  the  policy  before  us  as  they  are  generally  understood, 
and  as  construed  in  the  case  of  Sellar  v.  McVicar,  and  there  is  no  difficulty 
in  giving  full  effect  to  every  part  of  the  instrument.  The  place  or  places 
which  the  vessel  was  expected  to  start  on  her  voyages  are  given ;  the  fer^ 
mmus  ad  qaem  is  not,  nor  was  this  material  to  the  risk,  as  that  was  limited 
by  the  term  of  time.    It  was,  doubtiess  for  this  reason,  omitted. 

It  is  true,  that  in  Settar  v.  McVicaT  the  court  restricted  the  voyage  to 
the  commencement  at  one  of  the  places  mentioned ;  but  that  was  a  poUcy 
for  a  particular  voyage,  the  termini  bemg  given.  Here  the  port  of  destina- 
tion or  discharge  is  left  open,  the  assured  at  liberty  to  make  any  voyage  or 
voyages  he  thought  proper,  withm  the  running  of  the  policy,  and  therefore 
the  reason  for  such  restriction  has  no  application.  He  may  sail  in  the  course 
of  hb  contemplated  trade  from  one  or  all  of  them  within  that  period,  witii- 
out  departing  from  the  terms  of  his  policy  or  enhancmg  the  risk 
[  *214  ]  assumed.  Hie  ^several  ports  ^^  at  and  firom"  which,  the  vessel 
might  stdl,  were  probably  mentioned  because  the  assured  was  not 
certain  at  which  she  might  be  at  the  date  of  the  policy.  They  were  men- 
tioned from  abundant  caution. 

But  it  appears  to  me  that  the  above  conclusion  is  also  best  supported,  even 
upon  the  ground  of  construction  insisted  on  by  the  company.  Were  we  to 
interpolate  the  word  to^  and  regard  the  policy  as  fixing  the  trade  from  New- 
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Orleans  to  Gampeachy  and  Havana,  did  the  risk  terminate  on  the  arriyal  of 
the  vessel  at  the  latter  port  within  the  six  months  ?  That  is  not  pretended 
by  any  one.  It  is  said,  however,  that  the  iter  is  confined  to  these  ports,  and 
therefore  the  vessel  must  return  to  New-Orleans.  But  "  at  and  from"  Ha- 
vana, the  port  last  mentioned,  does  not  necessarily  imply  this  direction. 
Even  assuming  the  track  was  intended  to  be  described,  the  description  ends 
here :  and  yet  an  iter  beyond  is  obviously  contemplated.  The  interpolation 
of  the  word  to  will  not  help  out  the  difficulty  ;  a  port  of  destination  must 
also  be  added  before  the  vessel  can  be  made  to  return  to  New-Oorleans. 
This  appears  to  me  an  unnecessarily  forced  construction  ;  a  much  more  nat- 
ural one  is,  that  after  the  arrival  of  the  vessel  at  Havana  the  iter  is  left 
open,  the  risk  afterwards  depending  solely  upon  the  limitation  of  time. 
That  Dot  having  expired,  the  master  was  justified  in  sailing  with  his  cargo 
for  New-York. 

The  view  thus  taken  is  not  weakened  by  the  subsequent  clause  referred 
to,  namely :  Beginning  the  adventure  upon  the  vessel,  &c.  at  as  aforesaid, 
and  so  shall  continue  and  endure  until  she  shall  safely  arrive  at  as  aforesaid. 
The  form  of  the  policy  used  is  the  common  one  in  case  of  insurance  for  a 
particular  voyage  where  the  termrd  are  given.  This,  together  with  several 
other  provisions,  have  no  consistent  or  possible  application«to  the  case  of  an 
insurance  on  time,  or  where  that  enters  into  the  description  of  the  risk. 

In  any  view  that  I  have  been  able  to  take  of  this  case,  it  seems  to  me  the 
plaintiff  below  was  entitled  to  recover,  and  that  therefore  the  judgment  * 
should  be  reversed. 

Judgment  reversed. 


*Thb  People,  ex  relatione  Smith  v$.  Fisher.         [  *215  ] 

The  anthoritj  of  a  deputy  derky  who  dischaiges  the  duties  of  the  office  of  county  derk  in  con- 
sequence of  the  death  of  his  principal,  ceases  on  the  appointment  bj  the  governor  of  another 
person,  to  execute  the  duties  of  the  office  until  the  vacancy  in  the  office  of  clerk  be  supplied 
by  an  election. 

Infobmatiok  in  the  nature  of  a  quo  warranto.  On  the  11th  January, 
1840,  the  attorney  general  on  the  relation  of  Chauncey  Smithy  filed  the  in- 
formation in  this  case  charging  Thomas  H.  Fisher  with  having  on  the  21st 
December,  1889,  usurped  the  office  of  clerk  of  the  county  of  Westchester, 
and  averring  that  the  relator  is  rightfully  entitled  to  the  office.  The  defen- 
dant pleaded  that  at  the  general  election  held  in  Westchester  in  November, 
1887,  John  if.  Smith  was  duly  elected  clerk  of  the  county ;  that  on  the 
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29th  November*  1888,  he  appointed  him,  the  defendant,  dqruty  cWk  of  the 
county  and  be  thereupon  took  upon  hin^self  the  discharge  of  the  duties  of 
the  office,  and  continued  in  the  discharge  of  such  duties  up  to  and  at  the 
time  of  the  death  of  John  H.  Smithy  which  took  place  on  the  17th  Novem- 
ber, 1839  ;  that  by  virtue  of  his  appointment  as  deputy  clerk,  and  by  rea- 
son of  the  vacancy  in  the  office  of  clerk  of  the  county  by  the  death  of  John 
II.  Smith,  he  became  authorized  to  perform  all  the  duties,  and  entitled  to 
all  the  emoluments  appertaining  to  the  office  of  clerk  of  the  county  until 
the  vacancy  which  occurred  by  the  death  of  John  H.  Smith  was  duly  filled 
pursuant  to  the  constitution  and  laws  of  the  state.  That  he  accordingly  on 
the  17th  November,  1889,  in  pursuance  of  his  appointment  as  deputy  clerky 
took  upon  himself  the  office  of  clerk  of  the  county,  performed  its  duties, 
and  at  the  time  of  exhibiting  the  information  was  and  still  is  acting  clerk  of 
the  county.  The  defendant  also  denied  the  right  of  the  relator.  To  this 
plea  the  attorney  general  replied  that  on  the  7th  December,  1839,  Chxan- 
cey  Smithj  the  relator  in  this  case,  was  duly  appointed  by  the  governor  of 

the  state,  county  elerk  of  the  county  of  Westchester  during  the 
[  *216  ]     time  limited  by  the  constitution  and  laws  of  the  *state  ;  of  which 

appointment  notice  was  given  to  the  defendant  on  the  20th  De- 
cember, and  demmnd  made  of  the  books,  papers  and  records  of  the  office, 
concluding  with  a  verification  and  prayer  of  judgment  of  ouster.  Then  foU 
lows  an  averment  that  the  relator  is  entitled  to  the  office  of  clerk,  and  eon- 
eludes  to  the  country.  The  defendant  demurred  to  the  replication,  and 
among  other  special  causes  of  de,murrer,  assigned  that  the  replication  erre» 
neously  concludes  to  the  country,  whereas  it  should  have  concluded  with  a 
verification. 


J.  ITolmes  ^  M.  T.  JReynolds^  for  defendant. 
Willii  JSall^  (attorney  general)  for  the  people. 

By  the  County  BroKson,  J,  Although  I  havie  fotftd  this  &  ittow  dilBUttft 
question  than  I  supposed  it  to  be  on  the  argument,  further  consideration  has 
not  changed  the  opinion  which  was  then  intimated,  that  the  relator  is  entitled 
to  the  office. 

Sheriflb  amd  clerks  of  counties  are  to  be  chosen  by  the  electors,  ^^  once  ia 
eyery  three  years,  and  as  often  as  vacancies  shall  happen."  (7<m«^.  ArU  4^ 
§  8.  The  legislature  at  first  provided  for  special  elections  te  supply  vacan- 
cies  in  those  offices*  Statutes  of  1823,  p.  418.  But  as  it  was  found  in- 
convenient to  have  elections  for  county  officers  oftener  than  once  in  each 
year,  the  law  was  afterwards  altered,  and  it  was  provided^  tkat  all  vacaneiee 
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in  ihe  office  of  sheriff  or  clerk,  should  be  supplied  "  at  the  ^^TwraZ^election 
next  succeeding  the  happening  thereof/'     1  M,  S.  128,  §  8. 

Provision  has  also  been  made  for  discharging  the  duties  of  those  offices 
during  the  time  which  must  elapse  before  the  place  can  be  supplied  by  elec- 
tion. Every  sheriff  is  required  by  law  to  appoint  an  under  sheriffs  who  is 
to  execute  the  office  in  case  of  a  vacancy,  until  a  new  sheriff  is  elected  or 
appointed,  and  duly  qualified.  1  jB.  S.  379,  §  71,  72.  And  every  county 
clerk  is  required  by  law  to  appoint  a  deputy  clerk :  1  M.  S,  376, 
§  56  ;  and  "  whenever  the  •office  of  any  county  clerk  shall  be-  [  ^217  ] 
come  vacant,  his  deputy  shall  perform  all  the  duties,  and  be  enti- 
tled to  all  the  emoluments,  and  be  subject  to  all  the  penalties  appertaining 
to  the  office  of  clerk  of  the  county,  until  a  new  clerk  shcdl  be  elected  or  ap- 
pointed for  such  county,  and  duly  sworn."  §  59,  as  amended  by  the  4th 
section  of  the  act  of  April  20, 1830.  Statutes  of  1830,  p.  385.  It  is  also 
provided,  that  "  in  every  case  where  a  vacancy  shall  occur  in  the  office  of 
sheriff  or  county  clerk" — "  the  governor  shall  appoint  some  fit  person  who 
was  eligible  to  the  office,  to  execute  the  duties  thereof,  until  it  shall  be  sup- 
plied by  an  election."  1  R.  S.  124,  §  49,  as  amended  by  the  2d  section  of 
the  act  of  February  26, 1830.     Statutes  of  1830,  p.  64. 

These  provisions  are  entirely  harmonious.  The  under  sheriff  or  deputy 
clerk  is  to  hold,  until  a  new  officer  is  elected  or  appointed.  When  the  gov- 
ernor exercises  the  power  conferred  on  him  to  appoint,  and  the  new  officer 
is  prepared  to  act,  the  authority  of  the  under  sheriff  or  deputy  clerk  is  at 
an  end  by  express  limitation. 

The  order  of  stating  the  case  may  be  reversed.  The  governor  is  to  ap- 
point some  person  to  fill  the  vacancy ;  but  until  that  is  done,  the  under 
sheriff  or  deputy  clerk  is  to  discharge  the  duties  of  the  office.  If  there  is 
nothing  to  control  this  view  of  the  question,  it  is  quite  clear,  that  the  rela- 
tor, who  has  been  appointed  by  the  governor,  is  entitled  to  the  office  ;  and 
that  the  defendant  has  held  it  wrongfully  since  the  20th  of  December  last, 
when  he  had  notice  of  the  relator's  appointment,  and  was  required  to  sur- 
render the  trust. 

The  objection  to  the  relator's  title  rests  principally  upon  the  order  in 
which  the  several  statutes  were  passed.  Originally,  the  case  of  a  vacancy 
arising  from  the  death  of  the  incumbent  was  excepted  out  of  the  otherwise 
unlimited  power  of  the  governor  to  appoint.  1  J8.  S,  124,  §  49.  But  the 
exception  was,  in  effect,  repealed  by  the  second  section  of  the  act  of  Feb, 
mary,  1830,  so  that  the  power  of  the  governor  to  appoint,  afterwards  ex. 
tended  to  "  every  case  where  a  vacancy  shall  occur."  A  third  section  was, 
however,  added,  which,  taken  in  connection  with  a  provision  of 
the  R.  'S.,  would  possibly  have  defeated  the  intention  of  the  legis-  [  •218  ] 
lature,  as  manifested  by  the  second  section,  if  a  subsequent  stat- 
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lite  had  not  been  passed  to  obviate  the  difficulty.  The  third  section  was  as 
follows : — "  The  preceding  section  shalk  not  affect  the  power  now  vested  by 
law  in  any  sheriff,  or  clerk  of  any  county,  to  appoint  under  sheriffs,  or  depu- 
ties ;  nor  the  powers  of  said  under  sheriffs  or  deputies,  as  now  declared  by 
lawJ^  Statutes  of  1830,  p,  64.  The  power  or  right  of  the  deputy  clerk, 
as  then  declared  by  law,  was  to  hold  until  a  new  clerk  should  be  elected.  1 
B,  S.  376,  §  69.  The  particular  terms  of  this  69th  section  were  evidently 
overlooked  by  the  legislature  in  framing  the  act  of  February,  1830,  and 
the  consequence  was,  perhaps,  that  the  third  section  of  that  act  nullified 
the  second ;  for  though  the  governor  might  appoint,  the  person  appointed 
could  not  get  the  office,  because  the  deputy  was  authorised  to  hold  until  a 
new  clerk  should  be  elected.  The  error  was  discovered  before  the  session 
ended,  and  on  the  20th  April,  1830,  the  69th  section  was  amended,  so  that 
the  deputy  was  only  to  hold  until  a  new  clerk  should  be  elected  or  appointed. 
Statutes  of  1830,  p,  386,  §  4.  After  that  amendment  was  made,  all  the 
different  provisions,  as  I  have  before  remarked,  were  in  harmony  ^ith  each 
other.  The  governor  might  appoint  in  every  case  of  a  vacancy ;  but  in  the 
mean  time,  and  until  that  power  was  exercised,  the  deputy  was  authorised 
to  discharge  the  duties  of  the  office.  Full  effect  may  now  be  given  to  the 
third  section  of  the  act  of  February,  1880,  without  prejudice  to  the  rela- 
tor's title.  "  Tho  powers"  of  the  deputy  "  as  now  declared  by  law,"  are 
not  ^^  affected"  or  taken  away  by  the  appointment,  for  he  only  has  power  or 
right  to  hold  until  the  appointment  is  made. 

If  it  were  necessary  to  decide  the  point,  I  should  be  strongly  inclined  to 
the  opinion,  that  the  act  of  February,  1830,  in  itself,  worked  an  abridg" 
ment  of  the  powers  of.  the  deputy,  so  that  his  holding  would  terminate  with 
the  exercise  of  the  power  conferred  on  the  governor.  It  is  evident  from  the 
second  section  of  that  act,  that  the  legislature  intended  to  extend  the  pow- 
er of  appointment  to  the  case  of  a  vacancy  by  death — the  only 
[  ^219  ]  excepted  case  in  the  49th  section — and  *thus  make  it  universal ; 
and  the  third  section  was,  I  think,  only  added  by  way  of  caution, 
to  avoid  the  possible  inference  that  the  power  conferred  on  the  governor  to 
appoint,  would  take  away  the  right  of  the  deputy  to  hold  until  the  appoint- 
ment was  made,  or  an  election  had.  The  legislature  certainly  could  not 
have  intended  to  do  a  thing  so  absurd  as  to  say,  that  the  governor  might  ap- 
point, but  the  deputy  should  nevertheless  continue  to  hold  the  office. 

But  it  is  unnecessary  to  decide  how  the  case  would  have  stood  upon  the 
act  of  February,  1830,  for  the  act  of  April  in  that  year  has  settled  the 
question.  The  order  in  which  the  several  enactments  were  made,  cannot 
control  the  question.  Statutes  in  pari  materia  should  be  construed  togeth- 
er ;  and  looking  at  all  the  enactments  as  they  now  stand,  there  can  be  little 
room  for  doubt  that  the  leg^ature  iz^tendecl  the  governor  should  appoint. 
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and  that  the  powers  of  the  deputy  should  thereupon  cease,  as  well  in  the 
case  of  a  vacancy  by  death,  as  where  the  ofiSce  becomes  vacant  in  any  other 
way. 

It  was  said  that  the  statute  giving  the  governor  power  to  fill  the  vacancy 
conflicts  with  that  clause  of  the  constitution  which  declares,  that  '^  sheriffs 
and  clerks  of  counties — shall  be  citosen  by  the  electors  of  the  respective 
counties,  once  in  every  three  years,  and  as  often  as  vacancies  shall  happen.^^ 
Art.  4,  §  8.  That  is  dangerous  ground  for  the- defendant  to  occupy;  for 
if  the  vacancy  can  only  be  supplied  by  election^  his  title  to  the  office  is,  of 
course,  at  an  end  ;  and  judgment  must  be  rendered  against  him,  although 
the  relator  may  also  fail  in  his  claim.  But  I  feel  no  great  difficulty  in  say- 
ing, that  the  law  is  valid.  There  must  of  necessity  be  an  interval  of  time 
between  the  death,  resignation  or  removal  of  the  incumbent,  and  the  filling 
of  the  vacancy  by  the  electors  ;  and  it  is  essential  to  the  public  welfare  that 
some  person  should  in  the  mean  time  discharge  the  duties  of  the  office.  The 
legislature  has  provided  that  the  vacancy  shall  be  supplied  by  the  people  at 
the  next  general  election  after  it  happens ;  1  R.  S.  128,  §  8 ;  and  that  in 
the  mean  time  the  duties  of  the  office  shall  be  discharged  either  by  the  dep- 
uty or  by  a  person  appointed  by  the  governor,  or  by  both  of  them. 
*This  space  in  which  the  office  may  not  be  filled  by  election  can  [  *220  ] 
never  exceed  one  year,  and  may  sometimes  amount  only  to  a  few 
days.  How  long  it  may  happen  to  be,  provided  it  do  not  extend  beyond  the 
next  annual  election,  is  a  question,  I  think,  fairly  within  the  discretion  of 
the  legislature.  The  language  of  the  constitution  is  not,  that  the  office  shall 
be  filled  by  election  in  every  possible  case^  nor  that  a  vacancy  shall  be  sup- 
plied in  that  manner  as  soon  as  it  happens  ;  but  the  language  is,  that  vacan- 
cies shall  be  supplied  by  election  as  often  as  they  happen.  That  end  is  fair- 
ly attained  by  referring  the  matter  to  the  people  at  their  next  stated  period 
for  exercising  the  elective  franchise. 

A  distinction  was  attempted  between  the  law  authorizing  the  deputy  to 
hold,  and  that  empowering  the  governor  to  appoint ;  and  it  was  said  that  the 
former  was  valid,  and  the  latter  void.  The  argument  was  based  on  the  fact, 
that  the  new  constitution  took  from  the  central  power  the  authority  which  it 
had  previously  exercised  of  appointing  clerks  of  counties,  and  gave  it  to 
the  people.  But,  as  we  have  already  seen,  the  election  of  those  officers  was 
not  given  to  the  people  under  all  possible  circumstances,  and  to  be  exercised 
the  moment  a  vacancy  should  happen.  The  argument  in  favor  of  the  depu- 
ty necessarily  concedes,  that  the  constitution  leaves  it  open  to  the  legislature 
to  supply  the  place  until  the  people  can  conveniently  exercise  their  privilege. 
And  if  the  legislature  may  supply  the  place  in  one  way,  I  do  not  see  why 
it  may  not  be  done  in  another,  for  the  constitution  says  nothing  whatever  on 
the  Bul^eet.    It  is  said,  however,  that  the  statute  giving  the  appointment  to 
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the  central  power,  though  not  against  the  letter,  is  contrary  to  the  spirit  of 
the  constitution,  and  therefore  void.  When  the  fundamental  law  has  not 
limited,  either  in  terms  or  bj  necessary  implication,  the  general  powers  con- 
ferred upon  the  legislature,  we  cannot  declare  a  limitation,  under  the  notion 
of  having  discovered  something  in  the  spirit  of  the  constitution  upon  a  sub- 
ject which  is  not  even  mentioned  in  the  instrument. 

The  objection  that  the  replication  does  not  conclude  in  the  proper  form, 
rests  on  a  misconstruction  of  the  pleadings. 

Judgment  for  the  people. 


[  •221  ]  •Northrop  vs.  Wright. 

In  a  controyeny  in  an  action  of  ejectment  between  one  claiming  under  a  prior  poasestor  and  the 
other  nnder  a  subsequent  possessory  the  obtaining  of  a  deed  by  a  predecessor  of  the  latter  from 
Bereral  of  the  heirs  of  the  prior  possessory  is  an  admission  of  title  in  their  ancestor. 

Sach  deed  fastens  upon  the  grantee  and  those  claiming  under  him  the  character  of  a  tenant  in 
common  with  the  grantee  of  the  other  lieirs  of  the  prior  possessor y  and  the  possession  held  under 
such  deed  i«  no^  adverse  to  the  rights  of  the  other  grantee,  unless  the  presumption  arising 
from  the  acceptance  of  the  deed  be  satisfactorily  explained. 

Possession  of  twenty-seven  years  by  one  tenant  in  common,  although  during  all  that  time  the 
right  of  the  co-tenant  had  not  been  recognised,  was  held,  in  this  case,  not  to  be  sufficient 
to  authorize  a  jury  to  pi'esume  an  ousUTy  where  before  twenty-five  years  had  elapsed,  the 
co-tenant  had  made  an  actual  entry  upon  the  land,  and  was  forcibly  expelled. 

Whether  a  certificate  of  the  acknowledgment  of  a  deed  taken  in  1784,  not  stating  that  the 
grantor  was  known  to  the  o£Glcer,  be  sufficient  to  authorize  the  reception  of  the  deed  in  evi- 
dence, quere. 

Where  a  will  produced  on  the  trial  of  a  cause  was  more  than  fifty  years  old,  it  ton  hdd  that 
the  legal  presumption  attached  that  the  witnesses  were  dead,  and  that  the  party  might  resort 
to  secondary  evidence  to  prove  the  will ;  and  that  its  production  with  the  probate  attached 
was  sufficient  evidence  to  authorize  its  being  read. 

A  grantor's  declarations  after  he  has  parted  with  his  title  are  not  admissible  to  affect  his  gran- 
tee ;  yet,  where  such  declarations  have  1  een  received  as  evidence,  a  new  trial  will  not  on 
that  ground  be  granted  on  a  case  made,  where  the  court  see  that  the  result  would  be  the 
same  if  the  evidence  was  rejected-— on  a  hiU  qfexceptionSy  however,  it  would  be  of  course  in 
such  case  to  grant  a  new  trial. 

This  was  an  action  of  ejectment,  tried  at  the  New-York  circuit  in  March, 
1837,  before  the  Hon.  Oqden  Edwards,  one  of  the  circuit  judges. 

The  plaintiff  claimed  to  recover  an  undivided  third  part  of  one-eighth  of 
a  lot  of  about  10  acres  of  land,  situate  in  the  city  of  New-York.  He 
proved  that  one  Amout  Webbers  was  in  possession  of  the  premises  previ- 
ous to  1784,  and  died  in  possession.  The  plaintiff  produced  from  the  sur- 
rogate's office  in  the  city  of  NeW-York,  the  last  will  and  testament  of  Ar- 
naut  WMars^  bearing  date  23d  August,  1776,  whereby  the  testator  devised 
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to  9^en  of  his  children  and  one  grandchild  all  his  eitaUj  real 
and  personal,  without  however  'specifying  any  particular  prem-  [  *222  J 
ises,  to  be  divided  between  them,  share  and  share  alike.  On  the 
hack  of  the  will  was  endorsed  the  probate  thereof  and  the  granting  of  letters 
testamentary  hy  the  judge  of  the  court  of  probates  of  this  state  under  date 
of  the  13th  September,  1784.  The  will  was  read  in  evidence  without 
other  proof  of  its  execution,  though  objected  to  by  the  defendant's  counsel. 
It  was  proved  that  afker  the  death  of  Amout  Webbers^  his  son  Philip  enter- 
ed into  possession  of  the  premises,  and  continued  in  possession  three  or 
four  years,  when  he  surrendered  the  possession  to  Medcef  Eden  ;  but  upon 
what  terms,  or  for  what  cause,  did  not  appear.  The  plaintiflf  also  produced 
in  evidence  a  deed  of  the  one^ghth  of  the  premises,  bearing  date  13th  Sep- 
tember, 1784,  executed  by  John  Webbers^  a  son  of  Amout  Webbers^  to 
Jod  Northrop.  This  deed  was  acknowledged  14th  December,  1784,  be- 
fore Roger  Sherman,  one  of  the  justices  of  the  superior  court  of  Connecti- 
cut, who  certified  that  John  Webbers,  '^  signer  and  sealer  of  the  foregoing 
instniment,"  appeared  ^^  and  acknowledged  the  same  to  be  his  own  free 
act  and  deed."  The  counsel  for  the  defendant  objected  to  the  deed  bebg 
read  in  evidence,  on  the  ground  that  the  execution  thereof  had  not  been  suf- 
ficiently proved  ;  hut  the  objection  was  overruled.  The  plaintiff  proved 
that  in  1812  or  1813,  Mrs.  Van  Orden,  one  of  the  children  of  Armvi^  Web- 
bers,  pointed  out  the  premises  in  question  as  the  lot  which  belonged  to  her 
father :  this  evidence  was  also  objected  to,  but  received.  He  also  proved 
that  Joel  Northrop^  the  grantee  of  John  Webbers,  died  in  1807  or  1810, 
and  that  he  (the  plaintiff)  was  one  of  three  heirs  of  Joel  Northrop;  that 
in  1820,  an  agent  of  his  erected  a  house  on  the  premises  in  question,  which 
was  torn  down  by  the  defendant,  and  the  agent  tiamed  out  of  possession. 
Whereupon  this  action  was  brought  in  July  term,  1834. 

The  defendant  proved  that  Medcef  Eden  was  in  possession  of  the  prem- 
ises in  1795,  and  continued  in  possession  until  his  death  in  1798,  having  by 
his  last  will  and  testament  devised  the  premises  to  his  son  Medcef,  who  suc- 
ceeded him  in  the  possession.     On  the  7th  July,  1801,  the  inter- 
est of  *Medcef  Eden  in  the  premises  was  conveyed  by  the  sher-     [  *223  ] 
iff  of  New-York^  in  pursuance  of  a  sale  by  virtue  of  an  execution, 
to  W.  Barlow  and  J.  Sharp.    In  1805,  the  interest  of  Barlow  and  Sharp 
became  vested  in  A*  Binder  and   B.  Bakewellj  whose  interest  by  sundry 
mesne  conveyances  became  vesjbed  in  the  defendant  in  1825.    A  continued 
possession  was  shown  from  Medcef  Eden  down  to  the  defendant ;  none  of 
the  conveytttces,  however,  oontuning  covenants  of  title,  the  deeds  being 
mere  ^pii^laims. 

To  rebut  the  effect  of  tins  testimony,  the  plaintiff  read  in  evidence  a  deed 
bearii^  date  21at  December,  1807,  executed  by  all  the  devisees  of  Amout 
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WebberSj  (except  his  son  John^  who  had  conveyed  to  Northrop^')  to  A.  iKn- 
der  and  B.  Bakewell,  under  whom  the  defendant  claims  title,  conveying  to 
them  al!  the  interest  of  the  grantors  in  the  premises  in  question. 

Tlie  jury  under  the  charge  of  the  judge  found  a  verdict  for  the  plaintiff  j 
and  the  defendant  on  a  case  made  moved  for  a  new  trial. 

J.  MiUtr^  for  the  defendant. 

ir.  8.  Sean  ^  8.  P.  Staples^  for  the  plaintiff. 

By  the  Courts  Cowen,  J.  No  title  in  either  party  having  been  proved 
by  direct  evidence,  the  stress  of  the  controversy  at  the  trial  lay  upon  the 
possessions  under  which  the  parties  respectively  claimed.  Of  the  defend- 
ant's general  possession  and  that  of  those  under  whom  he  claimed  for  a  pe- 
liod  sufficient  to  satisfy  the  statute  of  limitations,  no  doubt  was  made ;  in- 
deed such  possessions  were  admitted  at  the  trial — their  character  alone  ^as 
disputed.  Of  the  prior  possession  of  Amout  Webbers,  there  was  very  little 
direct  evidence  ;  but  what  there  was,  when  connected  with  the  deed  of  1807, 
from  all  his  heirs  except  John,  to  Bakewell  and  Kinder,  made  out  a  very 
strong  circumstantial  case  in  favor  of  the  possession ;  and  I  think  entirely 
warranted  the  learned  judge  in  the  assumption,  that  it  was  made  out,  by 
which  he  introduced  his  charge  to  the  jury.  The  defendant 
[  *224  J  claims  *under  Bakewell  and  Kinder ;  his  title  being  derived  from 
nothing  beyond  quit-claim  deeds  coming  down  from  Medcef  Eden, 
who  appears  to  have  succeeded  Philip  Webbers  in  a  possession  which  he 
took  from  his  father  Amout.  Certainly  there  is  nothing,  as  the  judge  re- 
marked, to  show  an  abandonment  of  possession  by  Arnout  or  his  heirs ;  at 
least  no  direct  evidence.  The  possession  of  Arnout  was  prima  facie  evi- 
dence of  a  fee  in  him,  and  it  came  in  a  course  of  regular  transmission, 
either  by  devise  or  descent  to  his  heirs,  seven  of  whom  quit-claimed  to  the 
predecessors  of  the  defendant  in  1807.  This  is  the  same,  in  legal  effect,  as 
if  the  defendant  had  taken  that  deed  to  himself ;  and  leaves  it  difficult  for 
the  mind  to  resist  the  idea  that  all  parties  considered  Arnout  as  one  having 
held  the  prior  title.  Such  an  act  amounts  to  a  clear  concession  by  the  de- 
fendant himself  that  he  must  look  to  Arnout  Webbers,  not  Medcef  Eden,  as 
the  source  of  his  title.  It  sanctions  all  that  could  be  inferred  from  the 
plaintiff's  witnesses  on  the  head  of  Amout's  possession,  and  superadds  a 
virtual  admission  that  he  claimed  a  fee. 

This  deed  to  Bakewell  and  Kinder,  when  viewed  in  connection  with  the 
other  evidence  in  the  cause,  was  also  properly  treated  as  having  another  ef- 
fect. It  fastened  on  them  and  their  successors  the  character  of  co-tenant 
with  the  plaintiff  and  his  ancestor,  in  the  proportion  of  seven  parts  in  the 
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former  to  one-eighth  or  a  part  of  that  in  the  latter ;  from  which  the  defend- 
ant certainly  could  not  clear  himself  without  showing  some  positive  act  by 
which  he  or  those  under  whom  he  came  in,  disclaimed  such  a  relation,  and 
that,  so  long  as  twenty-five  years  before  suit  brought.  No  such  act  was 
shown  directly,  nor  was  there  anything,  that  I  see,  from  which  the  jury 
could  have  been  left  to  infer  it.  We  have  nothing  but  general  possession  of 
one  tenant  in  common.  That  he  had  a  right  to  ;  and  the  law  always  intends 
that  a  man  is  in  according  to  his  right,  until  the  contrary  appears.  It  ac- 
cordingly intends,  in  this  case,  that  the  defendant  and  his  privies  had  all 
along  holden  the  total  possession  of  the  land  both  for  themselves  and  the 
plaintiff  or  his  privies,  with  whom  the  former  held  a  friendly  not 
an  adverse  relation.  *Such  an  intendment  is  fatal  to  the  defence,  [  •225  ] 
so  far  as  it  rests  on  adverse  possession. 

I  am  aware  of  no  cases  either  in  this  or  any  other  court  which  stand  op- 
posed to  the  views  I  have  expressed.     The  better  opinion  is,  that  mere  gen- 
eral possession  of  land  or  other  property,  even  without  explanation,  must  be 
received  as  prima  facie  evidence  of  absolute  ownership.     To  this  point  I 
collected  several  authorities  in  note  309,  1  Phil.  Ev,  p.  353,  354,  of  th^ 
Notes  hy  Cowen  ^  HilL     I  shall  not  go  over  them ;  for  the  doctrine  is  not 
now  denied.     It  must,  then,  be  taken  as  a  fact  presumptively  established, 
that  Arnout  Webbers  was,  in  his  life  time,  the  owner  in  fee  simple ;  his 
heirs  followed ;  and  it  cannot,  as  the  defendant's  counsel  seems  to  suppose, 
be  overcome  by  the  subsequent  possession  of  Eden  and  those  who  followed 
him,  even  though  that  were  adverse,  short  of  25  years.     It  is,  till  that  time, 
but  possession  agamst  possession,  and  the  one  prior  in  time  must  prevail. 
Whitney  v.  Wright  15   Wendell^  171,  is  relied  upon  as  showing  that  an 
abandonment  by  the  prior  possessor  will  destroy  the  force  of  the  presump- 
tion in  his  favor ;  and  no  doubt  he  may  sojconduct  himself  as  to  neutralize 
the  force  of  the  presumption  and  turn  it  in  favor  of  his  successor,  as  my 
brother  Bronson  thought  he  had  done  in  that  case.    Almost  any  presump- 
tion may  be  rebutted ;  but  I  am  still  at  a  loss  for  the  circumstance  in  the 
case  at  bar,  which  can  give  application  to  the  doctrine.    I  find  no  proof 
that  Arnout  Webbers  or  his  successors  ever  doubted  their  title.    I  must  de- 
ny that  the  negative  fact  of  delaying  a  legal  assertion  of  it  can  operate  as 
an  abandonment  short  of  the  time  required  by  the  statute  of  limitations 
Abandonment  cannot  be  predicated  of  a  prior  possession  till  its  force  as  evi* 
dence  is  gone ;  and  that  is  the  idea  which  the  word  is  intended  to  express. 

The  difficulty  of  seeing  that  any  thing  like  an  answering  adverse  posses- 
sion waefmade  out,  after  the  character  of  co-tenant  with  the  plaintiff  and  his 
privies  attached,  is  fully  demonstrated  by  one  of  the  books  relied  on  in  be- 
half of  the  defendant.     Waltporth,  cftancellor,  in  Butler  v.  Phelp$^  17 

Vol.  XXIV.  22 
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Wenddly  642,  647.     But  it  is  contended  that  this  long  general 
[  ^226  ]     psosession  of  a  co-tenant  from  1807,  Vithout  any  other  evidence 

of  an  exclusive  claim,  should  have  been  submitted  to  the  jury  as 
ground  for  presuming  an  ouster.  That  was  done  in  Doe^  ex  dem.  Fuhar,  v. 
ProBBtr^  Cowp.  217,  on  such  a  possession  for  36  years ;  and  a  verdict  found- 
ed on  the  presumption  was  sustained.  There  had  been  a  dead  silence  in  the 
co-tenants  out  of  actual  possession  for  nearly  forty  years,  which  was  held 
barely  to  raise  a  case  for  the  jury.  The  time  was  nearly  double  that  re- 
quired by  the  statute  of  limitations.  In  the  case  at  bar,  there  was  a  recog- 
nition of  the  tenancy  in  common  in  1807.  Indeed  it  then  first  arose ;  and 
the  plaintiff  entered  and  took  possession  by  his  agent  Kinsey,  in  1830,  whom 
the  defendant  ousted  ;  and  as  an  answer  to  a  suit  by  the  defendant,  under 
the  revised  statutes,  in  bis  own  favor,  the  plaintiff  brought  this  action  some 
four  or  five  years  after.  Intermediate  1807  and  1830,  the  single  term  al- 
lowed by  the  revised  statutes  as  a  bar  by  adverse  possession,  which  began 
previous  to  1830,  had  not  elapsed;  and  only  two  or  three  years  beyond  that 
term  when  this  suit  was  brought.  Hart  v.  Fb«^,  19  Wendell^  365,  did  not 
relate  to  the  claim  of  adverse  possession  by  a  tenant  in  common. 

The  case  at  bar  comes  entirely  short  of  the  protracted  and  exclusive  pos- 
session in  Doe  v.  Proaaer^  with  the  unbroken  silence  appearing  in  that  case. 
The  lapse  of  time  was  there  very  great,  and  the  silence  entirely  unaccount- 
ed for.  Here  it  barely  exceeds  twenty-five  years  ;  and  there  was  at  least 
one  very  decisive  step  towards  a  claim,  an  actual  entry  under  claim  of  title 
within  that  time.  I  am  not  prepared  to  admit  that  the  judge  was  bound, 
under  such  circumstances,  to  leave  the  question  of  a  bar  by  adverse  posses- 
sion to  the  jury.  The  rule  is  laid  down  too  broadly  in  the  marginal  note  to 
Jackson  ex* dem.  Jadwin^  v.  Joy^  9  Johns.  R.  102.  All  the  court  say 
there,  is,  that  the  circumstances  relied  on  to  show  an  adverse  possession 
were,  in  that  case,  proper  for  the  jury.  The  note  lays  down  the  rule  in 
the  abstract,  as  if  the  question  must  be  left  to  them  whenever  it  is  raised, 
however  decisive  the  testimony.    The  book  proves  no  more  than  the  others 

cited  by  the  counsel  for  the  defendant :  that  where  the  question 
[  '227  ]     to  be  decided,  •whether  it  be  adverse  possession  or  any  other,  is 

left  in  serious  doubt  upoii  the  circumstances  proved,  it  belongs  to 
the  jury. '  Benham  v.  ftiry,  11  Wendell^  83.  Mead  r.  Hurdl  id.  408. 
Chesapeake  and  Ohio  Canal  Co.  v.  Knapp,  9  Pet.  667.  It  is  equally  clear 
that  where  the  facts  are  plainly  established,  and  to  these  the  legal  rules  of 
presumptive  evidence  are  obviously  applicable,  and  raise  an  obvious  result, 
the  judge  may  tell  the  jury  so,  as  he  seems  to  have  done  in  this  case,  with, 
out  incurring  the  imputation  of  an  attempt  to  transgress  the  line  which  di- 
vides his  duty  from  theirs.  The  same  remarks  are,  I  think,  applicable  to 
what  he  said  of  Amout  Webbers'  possession,  and  the  objection  that  the  ju- 
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rj  sbonld  be  put  to  pronounce  on  the  question  of  its  abandonment.  I  do 
not  mean  to  say  that  the  mere  circumstance  of  Bakewell  and  Kinder  taking, 
while  in  possession  claiming  under  Eden,  a  quit-claim  from  the  Webbers 
heirs  was,  j9<t  8C,  a  conclusive  admission  of  their  ancestor's  title.  The  act 
might  have  been  explained,  and  rendered  of  such  questionable  import,  as  to 
raise  a  doubt  for  the  jury  to  solve.  Jackson^  ex  dem.  Vanderlyn^  v.  New- 
ton,  18  JohnH.  R,  355,  361.  Jackson^  ex  dem.  Preston  v.  Smithy  13 
Wendell^  406,  413.  But  the  total  absence  of  any  paper  title  in  Eden,  the 
prior  possession  of  Webbers,  the  quit-claim  character  of  the  whole  line  of 
deeds  through  which  Eden's  title  came  down  to  the  defendant,  seem,  when 
connected  with  the  deed  of  1807  to  Bakewell  and  Kinder,  to  form  a  case 
against  which  a  jury  could  hardly  be  allowed  to  find.  By  the  simple  act  of 
taking  title  under  you,  I,  in  common  presumption,  admit  your  title.  Here 
we  have,  not  that  act  alone,  and  the  presumption  unrebutted  but  decidedly 
fortified  by  circumstances.  « 

There  were  some  points  raised  upon  the  admission  of  evidence  which  call 
for  notice.  The  objection  now  made  to  the  certificate  of  acknowledgment 
appended  to  the  deeds  of  lease  and  release  from  John  Webbers  to  Joel  No^ 
throp  was  not  raised  at  the  trial  in  its  present  form,  and  therefore  cannot  be 
noticed.  At  the  trial,  it  was  general  that  the  execution  of  the  deed  was  not 
well  proved  ;  here  it  is,  that  the  certificate  omitted  to  assert 
knowledge  or  proof  of  the  grantor's  •identity.  If  there  be  any-  [  •228  ] 
thing  in  this,  and  it  had  been  mentioned  at  the  trial,  farther  proof 
might  have  been  given.  Norman  v.  Wtlh^  17  Wendell^  136, 142.  I  do 
not  therefore  stop  to  inquire  whether,  at  that  early  day,  the  identifying  clause 
was  requisite. 

An  objection  was  made  to  the  reading  of  Amout  Webber's  will,  on  the 
ground  that  the  plaintiff  and  those  under  whom  he  claimed  not  having  been 
in  possession,  it  could  not  be  received  as  an  ancient  muniment  of  title.  This 
was  true  when  the  will  was  ofiered,  and  I  think  the  defect  was  not,  in  the 
respect  mentioned,  supplied  by  the  subsequent  evidence.  The  will  purport- 
ed to  be  a  devise  to  the  heirs  at  law  in  general  terms  ;  and  whatever  may 
be  said  of  the  parties  having  a  possession  which  might  have  been  connected 
with  the  will  we  can  no  more  impute  it  to  that,  than  to  the  right  of  general 
inheritance.  It  is  entirely  equal,  whether  the  claim  and  possession  that  fol- 
lowed was  founded  on  one  or  the  other.  Why  it  should  have  been  thought 
important,  I  am  at  a  loss  to  conceive  ;  for  the  plaintiflF's  title  was  good  with- 
out it,  and  seems  to  be  based  rather  on  inheritance  than  devise.  As  an  act 
of  ownership  by  Amout  Webbers,  it  is  equally  a  nan  sequitur,  for  it  asserts 
no  title  to  the  premises  in  question,  nor  could  it  be  made  so  to  speak  without 
proof  that  the  devisor  had  no  other  real  estate  ;  whereas  it  was  in  proof  that 
he  had.     However,  though  there  was  no  possession  by  which  the  will  could 
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be  authenticatedy  within  our  own  cases,  one  principle  on  which  an  an- 
cient will  is  said  to  be  received  without  formal  proof,  seems  to  be  a  pre- 
sumption, after  thirty  years  from  its  date,  that  all  the  subscribing  witnesses 
are  dead.  That  was  said  by  Lord  Tenterden,  G.  J.  in  Doe^  ex  dem.  Oldham, 
V.  WoUeyy  8  Barn.  ^  Ores.  22  ;  and  he  certainly  applied  the  presumption 
there  very  strongly  ;  for  he  received  the  deed  without  the  ordinary  proof, 
though  the  subscribing  witness  was  alive  and  in  court.  Vaughn,  B.  laid 
down  the  same  rule  at  the  trial  of  the  cause.  3  Carr.  ^  Payne^  402,  S. 
(7.  nom.  Doey  ex  dem.    Oldnall  v.  Deakin  ;  2  Mann.  ^  Ryl.  195,  S,  (7. 

But  Lord  Tenterden  is  not  here  reported  so  fully  on  the  principle 
[  *229  ]     as  he  is  in  8  Barn.  ^  Cress.     In  the  case  at  bar,  time  had  •run 

from  1776,  the  date^of  the  will.  From  that  to  the  time  of  the 
trial  was  more  than  fifty  years.  I  am  of  opinion  the  presumption  clearly 
arose  that  all  the  attesting  witnesses  were  dead  ;  and  this  fact  always  lets  in 
secondary  evidence  of  the  execution.  In  secondary  evidence  there  are  usu- 
ally no  degrees.  When  the  primary  evidence  is  gone,  you  resort  to  what 
good  fortune  enables  you  to  lay  hold  of  as  a  substitute.  This  is  often  merely 
circumstantial.  Thirty  years'  possession  is  with  us  one  sufficient  circum- 
stance. A  shorter  time  is  allowed  in  England.  1  Phil.  Ev.  by  Cowen  ^ 
Hilly  p.  503  of  the  texty  in  connexion  with  note  937,  at  p.  1357.  In  Brad- 
street  V.  Clarkey  12  Wendelly  602,  677,  this  court  held  the  producing  a  de- 
vise from  the  proper  probate  office,  in  England  to  be  a  material  circumstance, 
though  the  will  was  not  proved  there.  And  in  Holton  v.  Lloydy  1  MolL  Ch. 
B.  30,  32,  Chancellor  Hart,  on  its  being  stated  that  a  will  was  thirty  years 
old,  said,  ''  The  length  of  time,  and  its  having  come  out  of  the  proper  office, 
(the  prerogative  office,)  in  my  opinion  are  a  sufficient  foundation  to  entitle 
this  will  to  be  read."  And  vid.  1  Phil.  Ev.  481,  texty  ed.  before  eitedy  and 
id.  notey  p.  1357.  I  am  therefore  of  opinion,  that  both  upon  authority  and 
the  reason  of  the  thing,  the  execution  of  the  will  in  question  was  well  made 
out  by  the  secondary  evidence.  The  original  was  produced  from  the  proper 
office,  with  the  registry  of  probate,  in  1784.  No  improper  reliance  seems 
to  have  been  placed  upon  the  will  as  an  act  of  ownership.  I  do  not  under- 
stand the  judge  in  his  charge  to  have  mentioned  it  as  proof  of  ownership. 
He  alludes  to  it,  but  does  not  distinctly  say  for  what  purpose.  That  is  per- 
haps the  less  material  as  there  was  quite  sufficient  proof  of  ownership  without  it. 
It  is  impossible,  however,  to  maintaiil  that  the  declarations  of  Hannah  Van 
Orden  were  admissible  to  affect  th^  defendant.  It  is  said  she  was  one  of 
his  grantors,  and  so  whatever  she  said  of  her  ancestor's  possesssion  or  owner- 
ship is  receivable.  That  would  be  true,  if  her  declaration  had  preceded  her 
grant.    But  the  latter  was  made  in  1807,  and  her  declaration  not  until  1812 

or  1813.  She  was  then  a  mere  stranger.  It  is  entirely  settled 
[  *280  ]    that  a  grantor's  declarations  *after  he  has  parted  with  his  title. 
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are  not  admissible  to  affect  his  grantee.  See  the  cases  cited  in  Cotcen 
^  BtlVs  ^otes  to  1  PML  p.  655.  Indeed  a  contrary  rule  would  be  intol- 
erable on  principle.  Were  this,  therefore,  a  question  made  by  bill  of  ex- 
ceptions, we  should  be  bound  to  grant  a  new  trial.  Coming,  however,  on 
the  ease,  wc  have  a  discretion.  The  declaration  seems  to  have  been  hastily 
received  and  could  not  have  been  much  relied  upon.  The  case,  especially  as 
to  ownership,  the  point  to  which  the  improper  evidence  related,  was  entirely 
sustained  without  it.  True,  the  declaration  was  received  while  the  cause, 
in  that  respect,  stood  very  weak.  But  in  the  progress  of  the  trial  it  became 
so  clear  on  other  evidence,  that  I  think  the  learned  judge  was  fully  warrant- 
ed in  assuming  it  as  proved.  It  must  be  entirely  useless  to  send  the  cause 
down  to  another  trial,  for  the  sake  of  avoiding  testimony  improperly  receiv- 
ed, when  we  cannot  but  see  that  the  verdict  should  be  the  same  without  it. 
Chraham  on  New  ZV.  246  to  252,  and  eases  there  cited. 

New  trial  denied. 


Bell  &  Harvey  vs.  Lent  and  others. 

Where  a  unaiaw  loan  is  made  and  promissory  notes  are  pledged  as  secnritj  for  the  re-pajment 
of  the  money,  an  action  npon  the  notes  cannot  be  maintained  by  the  lender  against  the  bor- 
rower. 

Nor  can  an  action  be  maintained  by  a  third  person  who  has  received  the  notes  from  the  lender 
under  an  agreement  to  collect  them  and  apply  the  proceeds  towards  payment  of  a  debt  due  to 
him  from  the  lender. 

A  certificate  of  a  notary,  that  he  sent  notice  of  protest  to  an  endorser,  directed  to  a  certain 
place,  the  reputed  place  of  midenee  of  snch  endorser,  is  sufficient  presumptive  evidence  that 
sach  place  is  the  reputed  place  of  residence  of  the  party. 

Whether  his  certificate  that  he  had  not  been  able  to  find  the  endorsers^  after  making  diligent  search 
and  enquiry  fiir  them^  is  sofficient  evidence  of  such  inquiiy,  when  the  notice  of  protest  is  sent 
to  a  wrong  place,  quere. 

This  was  an  action  of  assumpsit^  tried  at  the  New- York   circuit  in  June, 
1838,  before  the  Hon.  Ogden  Edwards,  one  of  the  circuit  judges. 

*The  plaintiffs  declared  on  the  money  counts^  and  annexed  to  [  *231  ] 
their  declaration  the  copies  of  two  promissory  notes  as  the  cause 
of  action  :  1.  A  note  dated  at  New- York,  May  9, 1836,  for  $2346,55, 
made  bj  W.  Faulkner  and  payable  to  the  order  of  James  W.  Lent,  five 
months  after  date  ;  and  2.  A  note  of  same  date,  made  at  same  place,  for 
$2346,56,  same  maker  and  payee,  due  nine  months  after  date.  Both  notes 
were  endorsed  by  James  W.  Lent,  Eddy  &  Chubb,  and  John  Mclntyre. 
The  action  was  brought  against  Lent,  Mclntyre  and  Uddy,  (Chubb  being 
deceased.)     Eddy  and  Mclntyre  separately  pleaded  the  general  issue,  and 
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gave  notice  that  thej  would  insist  upon  a  partial  failare  of  consideration. 
The  signatures  of  the  maker  and  endorsers  were  proved,  and  as  to  the  fin^ 
note  the  plaintiffs  read  in  evidence  a  protest  of  a  notary,  stating  that  on  the 
12th  October y  1836,  he  presented  the  note  at  the  residence  of  the  maker  to 
a  person  there,  and  demanded  payment,  who  answered  that  the  maker  was 
not  in  town  and  had  left  no  funds  to  pay  the  note  ;  whereupon  he  protested 
the  note.  They  also  read  in  evidence  a  certificate  of  the  notary  endorsed 
upon  the  protest,  stating  that  due  notice  of  the  protest  was,  on  the  13th  Oc- 
tober, 1837,  served  upon  Lent^  by  leaving  the  same  at  his  residence  in  New- 
York,  '^  and  that  not  being  able  to  find  the  endorsers  Uddtf  ^  Ckuhb  and 
McIntyrBy  after  making  diligent  search  and  inquiry  for  them,  I  put  in  the 
post  office  in  this  city,  ifotices  directed  to  them  respectively,  NeuyTorkJ** 
The  plaintiffs  also  read  a  protest  of  the  second  note^  in  which  the  notary  stat- 
ed that  on  the  11th  Fehruaryy  1837^  he  presented  the  note  to  Mr.  Brown, 
the  adrninistrator  of  W.  Faulkner,  deceased^  the  maker  of  the  note,  and  de- 
manded payment,  and  that  the  administrator  answered  that  he  could  not 
then  pay  it ;  whereupon  he  protested  the  note.  Accompanying  the  protest 
of  this  note  was  a  certificate  of  the  notary,  stating  that  notice  of  protest  was 
personally  served  on  Lent;  that  on  the  evening  of  the  eleventh  of  February 
a  notice  of  the  protest  was  put  in  the  post  office  of  the  city  of  New-York, 
for  the  endorsers  Eddy  ^  Chubby  directed  to  them,   Troy^  their  reputed 

place  of  residence  ;  that  after  making  diligent  search  and  inquiry 
[  ^232  ]     in  the  city  of  New- York  for  •the   endorser,   Mclntyre^  and   not 

being  able  to  find  him,  he  put  a  notice  for  him  in  the  post  office  in 
the  city  of  New- York,  directed  New-Tork^  and  another  directed  to  him  at 
Troy.  A  witness  for  the  plaintiffs,  on  his  cross-examination  testified,  that  on 
the  13th  October^  1836,  McLttyre  was  boarding  near  the  timber  basin  on 
the  tenth  avenue  in  the  city  of  New-York,  but  had  no  place  of  business  in 
the  city  ;  his  residence  in  February^  1837,  was  at  Fort  Edward^  in  Wash- 
ington county,  where  he  had  resided  many  years.  The  residence  of  Eddy 
and  his  place  of  business  in  October,  1836,  and  February^  1837,  was  at 
'Whitehall,  in  Washington  county,  and  had  been  so  for  three  or  four  years 
previous  to  those  dates.  On  a  further  examination,  he  stated  that  Eddy  ^ 
Chuii  had  a  timber  establishment  at  Troy,  and  Chubb  resided  there  in  Au- 
gust, 1836,  though  he  died  in  that  month.  . 

The  witness  farther  testified,  that  he  was  the  agent  of  Eddy  &  Chubb ; 
that  the  notes  in  question  were  given  in  the  regular  course  of  business,  and 
for  full  and  valuable  consideration  ;  that  in  August,  1836,  they  were  sent  to 
him  in  New- York  by  Eddy,  with  directions  to  procure  them  to  be  discounted 
for  the  benefit  of  Eddy  &  Chubb  and  Mclntyre ;  that  he  obtained  an  ad- 
vance of  $2000  upon  them  from  Thomas  S.  Whitaker,  and  hypothecated 
the  notes  with  him.    The  rate  of  interest  agreed  upon  at  the  time  of  tiie 
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loan  was  three  per  cent,  per  month.  The  notes  were  left  with  Whitaker  as 
teeurity  onljr ;  thejr  were  not  sold  to  him.  The  plaintiffs  then  proved  that 
on  the  7th  October,  1836,  they  sold  to  Whitaker  a  bill  of  exchange  on  a 
house  in  Liverpool  for  £1000,  at  8\  per  cent.,  amounting  to  $4811.11,  for 
cash,  and  held  the  notes  on  account  of  that  bill.  The  witness  who  proved 
these  facts,  on  his  cross-examination,  stated  that  Whitaker  did  not  pay  for 
the  bill  when  it  was  delivered ;  that  he  called  three  or  four  days  after  re- 
ceiving it  and  said  that  he  could  not  pay  the  money,  and  asked  the  plaintiffs 
to  collect  the  notes  in  question  and  apply  the  proceeds  towards  the  payment 
of  the  money  due  for  the  bill,  and  the  plaintiffs  agreed  to  do  so.  The  notes 
were  at  the  time  in  the  hands  of  the  plaintiffs,  having  been  placed 
*there  on  account  of  other  transactions,  which  however  had  been  [  *233  ] 
closed. 

The  defendants  moved  for  a  nonsuit  on  the  grounds :  1.  That  there  was 
not  sufficient  evidence  of  demand  and  notice ;  and  2.  That  the  plaintiflb 
had  not  shown  such  title  to  the  notes  as  would  authorize  a  recovery  by  them ; 
that  Whitaker  having  taken  the  notes  a%  security  for  an  usurioits  loan^  ac- 
quired no  title,  and  could  not  have  recovered  in  an  action  upon  them  against 
the  defendants ;  and  that  the  plaintiffs,  having  taken  the  notes  from  Whita- 
ker nnder  an  agreement  to  apply  the  proceeds  when  collected  towards  the 
payment  of  9k  pre-existing  debt,  had  no  better  title  than  Whitaker,  and  could 
not  recover.  The  judge  refused  to  nonsuit  the  plaintiffs.  The  defendants 
then  insisted  that  the  plaintiffs  were  not  entitled  to  recover  on  the  note  which 
fell  due  in  October^  1886,  for  want  of  notice  of  non-payment ;  and  that  at 
all  events,  they  were  not  entitled  to  recover  more  than  the  amount  of  money 
honed  by  Whitaker^  to  wit,  $2000,  with  the  interest  thereof  from  the  time 
of  the  loan,  and  requested  the  judge  so  to  charge  the  jury.  The  judge  re- 
fused 80  to  charge,  and  the  jury  under  his  direction  found  a  verdict  for  the 
plaintiffs  for  the  amount  of  both  notes,  with  the  interest  thereof,  viz. 
$5180,20.    The  defendants,  on  a  bill  of  exceptions,  moved  for  a  new  trial. 

8,  Stevens^  for  the  defendants. 

S.  Sherwood,  for  the  plaintiffs. 

By  the  Courty  Nelson,  Ch.  J.  The  demand  and  notice  were  prima  facie 
sufficient  to  charge  the  endorsers  on  the  note  last  due.  There  is  no  ground 
for  complaint  as  to  the  demand,  and  the  notary's  certificate  is  full  as  to  no- 
tice. Indeed,  it  was  correctly  directed  to  Troy  for  the  purpose  of  charging 
Eddy  Sf  Chuib :  it  was  their  place  of  business,  and  the  re^dence  of  one 
of  them. 

An  objection  was  taken  on  the  argument  to  the  competency  oi  this  proof, 
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as  going  beyond  the  facts  to  which  the  notary  is  authorized  to  cer- 
[  *284  ]     tify  under  the  act  of  1888.     The  *point  was  not  made  on  the 

trial,  which  would  be  a  sufficient  answer.  But  on  looking  at  the 
statute,  we  are  of  opinion  he  did  not  exceed  his  authority.  It  makes  the 
certificate,  specifying  the  mode  of  giving  such  notice^  and  the  reputed  place 
of  residence  of  the  party  to  whom  the  same  was  giveUj  and  the  post  office 
nearest  thereto^  presumptive  evidence  of  the  facts.  Statutes  of  1888,  p.  395, 
§  8.  Here  the  mode  was  particularly  pointed  out,  s^vA  prima  fu^cie  sufficient 
in  the  law  to  charge  the  endorsers.  There  is  some  difficulty  in  maintaining 
the  sufficiency  of  the  notice  to  Eddy  &  Chubb  and  Mclntyre  on  the  note 
first  du£,  especially  as  an  objection  was  taken  to  it  on  the  trial.  Strict  dili- 
gence should  be  shown  to  ascertain  the  residence  of  the  endorsers,  where 
the  notice  has  been  directed  to  the  wrong  place.     18  Johns.  R.  432. 

The  material  question,  however,  in  the  case  arises  upon  the  plaintifi'  title 
to  the  notes.  There  was  no  sale  of  them  to  Whitaker,  and  therefore  the 
case  does  not  fall  within  the  protection  of  the  principle  contained  in  Orari^  v. 
Hendricks^  7  Wendell^  569.  The  money  was  advanced  by  way  of  foan, 
upon  usurious  interest ;  and  the  notes  transferred  simply,  as  collateral  secu- 
rity. It  is  impossible  to  uphold  this  transaction  without  virtually  repealing 
the  statute.  The  collateral  paper  must  abide  the  fate  of  the  principal  debt 
to  secure  which  it  was  given  ;  that  being  infected  with  usury,  the  whole  is 
void  as  against  these  defendants.  Then  as  to  the  title  of  the  plaintifis. 
They  sold  Whitaker  a  bill  of  exchange  for  cash :  failing  to  make  the  ad^ 
vance,  he  afterwards  transferred  the  notes  to  them  simply  for  collection,  the 
monies  due  thereon  to  be  applied  to  their  demand  against  him  when  collect- 
ed. They  are  therefore  the  mere  agents  of  Whitaker,  and  of  course  their 
title  is  no  better  than  bis.    As  the  case  stands,  I  think,  the  defendants  were 

entitled  to  the  verdict. 

New  trial  granted,  costs  to  abide  the  event. 


•^'^^ 


[  ^235  ]    TTalmagb  &  Van  Pelt   vs.  The  Fire  Depabtmbnt  of  the 

CITY  OF  New-York. 

In  an  action  by  the  'Exrt  Department  of  the  city  of  New- York,  for  the  recovery  of  a  penalty  for 
keeping  gun-powder  beyond  a  certain  quantity,  within  certain  limits  of  the  dty,  an  order  of 
the  mayor  and  two  aldermen  directing  the  gun-powder  to  be  restored  to  the  owner,  is  not 
such  an  adjudication  as  may  be  given  in  evidence  in  bar  of  the  suit ;  had  an  action  been 
brought  by  the  owner  to  try  the  question  of  forfeiture  of  the  poioder^  and  an  adjudication 
made  in  his  favor,  it  seems  that  such  adjudtcation  might  be  held  as  in  the  nature  of  an  estop- 
pel in  the  action  for  the  pecuniary  penalty. 

I 
^^  ^^  I 

Ebrob  from  the  New- York    common   pleas.     The  Fire  Department 
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brought  an  aotion  of  debt  agtunst  Talmage  &  Van  Pelt,  in  the  court  be* 
low,  and  on  the  trial  claimed  to  recover  a  penalty  of  $98,75,  for  having  or 
keeping  a  quantity  of  gun-powder,  exceeding  28  pounds  in  weight,  in  their 
store  in  the  city  of  New-York,  to  the  southward  of  Fourteenth  street.  See 
Statutes  of  1830,  p.  352,  §  24,  34.  A  member  of  the  Fire  Department 
went  to  the  store,  and  found  there  three  casks  of  powder,  weighing  in  ail 
75  pounds,  which  were  delivered  to  him  on  demand,  and  conveyed  to  a  mag- 
asine  for  storing  powder.  After  the  seizure,  the  mayor  and  two  aldermen 
of  the  city,  in  pursuance  of  the  31st  section  of  the  act,  inquired  into  the 
facts  and  circumstances  of  t&e  case,  and  made  an  order  in  writing,  that  the 
powder  be  restored  to  the  defendants.  This  order  was  offered  in  evidence 
by  the  defendants,  first,  as  being  conclusive  evidence  in  their  favor ;  and 
then  as  being  evidence  for  them  generally  :  but  the  court  rejected  the  offer 
in  both  forms,  and  the  defendants  excepted.  The  jury  found  a  verdict  for 
the  plaintifis,  and  the  defendants  now  bring  error. 

2>.  jB.  TdUmadge^  for  plaintiflb  in  error. 

JST.  Ketchamy  for  defendants  in  error. 

By  Ike  Cowrt^  ^onson,  J.    The  defendants  inrist,  that  the 
order  of  the  mayor  and  aldermen  for  restoring  the  ^property,  was     [  *S86  ^] 
a  judgmeut  of  acquittal  in  a  proceeding  in  rem :  and,  as  such, 
was  conclusive,  or  at  the  least,  proper  evidence,  between  these  parties. 

The  24th  section  of  the  statute  makes  it  unlawful  for  any  person  to  have 
or  keep  any  quantity  of  gun^powder  exceeding  twenty<«ight  pounds  in  weight, 
within  certain  specified  limits  in  city  of  New-York ;  and  the  26th  section 
provides,  that  the  offender  "  shall  forfeit  and  pay  the  sum  ci  one  hundred 
and  twenty-five  dollars  for  every  hundred  pounds  of  gun-powder  so  had  or 
kept,  and  in  tiiat  proportion  for  a  greater  or  less  quantity ;  and  all  such 
gun-powder  shall  be  forfeited  to  the  Fire  Department  of  the  sud  city." 
Statutes  of  1830,  p.  852.  There  are  two  forfeitures— both,  or  either 
of  which,  may  be  asserted  at  the  pleasure  of  the  Fire  Department.  The 
pecuniary  penalty  must,  of  course,  be  recovered  by  action ;  but  the  mode 
of  asserting  the  other  forfeiture,  is  by  seizing  the  property  and  storing  it  in 
a  magazine,  §  80 ;  and  then,  if  it  be  not  restored  in  pursuance  of  the  31flt 
section,  the  owner  has  an  aotion  against  the  lire  Department  to  try  the 
question  of  forfeiture ;  but  the  action  must  be  brought  within  three  calendar 
months  next  after  the  seizure,  or  the  pr(^rty  is  ^*  deemed  absolutely  for- 
feited."    §  38,  84. 

If  the  question  of  the  forfeiture  of  the  property  had  be^  ^Vdetesmiaed 
by  due  course  qf  law,"  in  pursuance  of  these  providons,  the  judgment 
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would,  perhaps,  have  been  conclusive  as  an  estoppel  between  the  same  par- 
ties, in  this  action  for  the  pecuniary  penalty.  But  an  order  made  under 
the  Slst  section,  is  not  equivalent  to  such  an  adjudication.  That  section 
provides,  that  the  person  making  the  seizure  shall  forthwith  inform  the  mayor 
or  recorder  and  any  two  aldermen  of  the  city  thereof ;  ^^  and  the  said  mayor 
or  recorder  and  aldermen  shall  thereupon  inquire  into  the  facts  and  circum- 
stances of  such  alleged  violation  and  seizure  ;  for  which  purpose  they  may 
summon  any  person  or  persons  to  testify  before  them,  and  they  shall  have 
power,  in  their  discretion^  to  order  any  gun-powder  so  seized  to  be  restored." 
Although  the  mayor  and  aldermen  may  order  restitution  of  the 
[  *237  ]  goods  on  the  ground  that  there  has  been  no  violation  *of  the  stat- 
ute, I  think  it  equally  clear  that  they  may  do  so  where  a  case  of 
forfeiture  is  fully  made  out.  They  have  power  "  in  their  discretion"  to  re- 
store the  property  seized.  This  is  something  more  than  a  legal  discretion, 
governed  by  the  sole  consideration  of  forfeiture  or  no  forfeiture — it  is  a  dis- 
cretion to  restore  the  property  in  what  may  be  deemed  a  hard  case,  where, 
although  the  penalty  may  have  been  incurred,  there  has  been  no  gross  violar 
tion  of  the  statute.  The  33d  section  makes  a  plain  distinction  between  an 
order  restoring  the  property,  and  a  determination  of  the  question  of  forfeit- 
ure '^  by  due  course  of  law."  A  like  distinction  is  also  made  in  the  36th 
section.  The  case  at  bar  was  a  fit  one  for  the  exercise  of  such  a  discre- 
tion as  has  been  mentioned,  and  I  entertain  no  doubt  that  the  mayor  and  al- 
dermen, in  awarding  restitution,  proceeded  on  the  ground  that  the  defend- 
ants were  entitled  to  a  more  favorable  consideration  than  they  could  demand 
on  a  trial  in  a  court  of  justice.  But  on  whatever  ground  they  proceeded^ 
it  is  enough  that  it  was  not  necei^sarily  an  adjudication  upon  the  question  of 
forfeiture. 

Estoppel  must,  in  general,  be  mutual,  and  yet  it  is  quite  clear  that  the  de- 
fendants would  not  have  been  concluded  on  the  question  of  forfeiture,  if  the 
mayor  and  aldermen  had  refused  to  restore  the  property.  Every  seizure  is 
to  be  reported /(?r<At(nVi,  to  the  mayor  and  aldermen  ;  and  those  officers  are 
thereupon  to  inquire  into  the  facts  and  circumstances.  §  31.  If  they  do 
not  order  restitution,  the  owner  still  has  an  action  to  recover  the  property, 
on  the  ground  that  there  has  been  no  violation  of  the  statute.     §  33,  34. 

An  order  for  restitution,  although  not  necessarily  a  decision  upon  the  ques- 
tion of  forfeiture,  may  have  the  effect  of  relieving  the  owner  from  the  loss 
of  the  property  seized  ;  but  it  can,  I  think,  have  no  influence  in  an  action 
brought  to  recover  the  pecuniary  penalty. 

Whether  the  defendants  are  liable  or  not  "  upon  the  merits,"  is  a  matter 
which  cannot  be  examined  on  a  writ  of  error.  No  other  questions  were 
discussed  on  the  argument* 

Judgment  affirmed. 
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•JuDAH  V8.  Stagg's  executoFs.  [  •238  ] 

A  jadgment  for  cost$  against  plaintiffs  saing  as  executors^  rendered  bj  the  marine  court  of  the 
citj  of  New- York,  will  not  be  reversed  simply  on  Uie  ground  of  the  award  of  costs  ;  the 
court  will  intend  that  the  costs  were  awarded  on  special  application^  unless  the  contrary  ap- 
pears. 

Error  from  the  superior  court  of  the  city  of  New- York.  S.  Gilbert  and 
J.  Strang,  executors,  &c.  of  G.  Stagg,  brought  an  action  of  assumpsit  in 
the  marine  court  of  the  city  of  New-York,  against  S.  B,  H.  Judah  for  servi- 
ces rendered  by  the  testator  in  his  life  time  for  the  defendant.  The  defend- 
ant pleaded  the  general  issue  and  payment.  The  parties  proceeded  to  trial 
and  the  plaintiffs  were  nonsuited  and  costs  awarded  to  the  defendant  The 
plaintiffs  sued  out  a  certiorari  returnable  in  the  superior  court  of  the  city  of 
New- York.  The  marine  court  made  a  return  setting  forth  .the  proceedings 
had  before  them  and  the  evidence  exhibited  on  the  trial  The  superior 
court  reversed  the  judgment  of  the  marine  court,  and  ordered  a  new  trial  to 
be  had  in  that  court.  Whereupon  the  defendant  sued  out  a  writ  of  error  re- 
moving the  record  into  this  court.  From  the  record  returned  to  this  court  it 
did  not  appear  that  the  justices  of  the  superior  court  had  annexed  their  de- 
cision and  the  reasons  therefor,  in  writing,  to  the  proceedings  on  file,  as  di- 
rected by  the  act  of  1837  ;   see  Statutes  of  1837,  jd.  538,  §  3. 

.    S.  JB.  Selbert  Judah^  in  pro.  per. 

O-  ,K.  Osbornj  for  defendants  in  error. 

By  the  Court  j  Co  wen,  J.  The  parties  have  seen  fit  to  bring  this  cause 
to  argument  without  the  reasons  for  reversal  being  returned  by  the  superior 
court,  as  required  by  the  statute  of  1837,  p.  538,  9,  eh,  461,  §  8. 
The  omission  is  assigned  for  error ;  but  the  defect  cannot  be  •taken  [  •239  ] 
advantage  of  in  that  form.  If  either  party,  in  such  a  case, -desire 
that  a  written  opinion  be  furnished,  he  should  move  for  a  rule  that  the  supe- 
rior court  amend  its  return. 

It  can  hardly  be  supposed  that  the  superior  court  reversed  the  judgment 
of  the  marine  court,  on  the  ground  that  it  was  against  the  weight  of  ev- 
idence. Stryher  v.  Bergen^  15  Jfendell,  490.  Nbyes  v.  Hewitt y  18  id. 
141.     That  is  not  pretended  by  the  counsel  on  either  side.  ^ 

It  seems  to  be  admitted  that  the  error  relied  on,  was  that  the  marine 
court  rendered  judgment  against  executor  plaintiffs  for  costs.  In  this,  it  is 
insisted,  ^r»^,  that  they  were  wrong  on  the  2  B.  S.  511,  2d.  ed.  §  18.  That 
section  however,  allows  costs  when  it  shall  appear  upon  special  application 
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that  the  suit  was  wantonly  brought,  or  brought  or  conducted  in  bad  faith. 
Non  constat  but  they  were  awarde J  on  such  application  ;  and  I  think  it 
inust  be  intended  they  were,  till  the  contrary  be  shown.  A  court  having  ju- 
risdiction, and  having  acted  according  to  it,  is  always  entitled  to  claim  the 
benefit  of  the  rule  omnia  prsisumuntur  legitime  faeta,  donee probetur  in  eon- 
trari'Am  ;  and  this  rule  was  applied  in  Mulhtran^e  exWe.  v.  CfiUeepie^  12 
Wendellj  ^9,  a  case  in  principle  the  same  as  the  present.  There  error  was 
brought  because  costs  were  awarded  by  the  N.  T.  com.  pleas  against  execu- 
tor defendants  without  a  special  application.  Nothing  being  said  in  the  re- 
turn, one  way  or  the  other,  about  a  special  application  having  or  not  having 
been  made  to  the  court  below,  this  court  intended  that  it  was  made.  The 
question  whether  costs  should  be  allowed  was  there  said  to  be  one  of  regu- 
larity ;  not  error.  That  being  so,  it  must  begin  and  end  with  the  court 
where  it  is  made.  It  is  a  matter  of  discretion  arising  on  motion.  I  speak 
of  the  question  as  it  stands  on  the  general  rule.  On  certiorari  from  a  jus* 
tice's  court,  where  the  affidavit  shows  that  no  application  was  made,  or  that 
the  facts  disclosed  gave  no  color  for  costs,  and  the  court  return  specially  that 
this  is  80,  according  to  the  statute  concerning  this  peculiar  sort  of  certiorari, 

I  do  not  deny  that  the  court  of  error  may  act  upon  the  matter, 
{  *240  ]     if  it  form  an  objection  in  its  own  nature.    *Until  that  be   done, 

however,  the  general  rule  of  intendment  remains  as  well  in  favor 
of  a  justice's  court  as  any  other. 

I  speak  on  the  assumption,  that  the  general  statute  of  costs  applies  to  the 
marine  court ;  and  this  is  giving  the  present  plaintiff  in  error  his  most  favor- 
able ground.  It  is  quite  clear,  I  think,  that  executors  suing  in  the  marine 
or  other  justice's  court,  must  submit  in  all  cases  on  being  defeated  to  a  judg- 
ment for  costs  de  bonis  propriie,  like  other  parties  plaintiffs,  unless  they  can 
show  themselves  excepted  by  some  provision  in  the  particular  act  by  which 
tiie  court  is  instituted.  Vid.  Welb  v.  Newkirkj  1  Johns.  Cans,  228.  Per 
Kent  J  C.  J.  in  Blake  v.  Millspaugh,  1  Johns.  It.  317.  No  such  exception 
has  been  pointed  out,  though  counsel  were  referred  to  the  2  R.  L.  (1813}  p. 
890,  §  133,  by  which  costs  are  given  generally.  We  are  not  aware  of  any 
exception,  though  there  is  such  constant  and  scattered  legislation  in  respect 
to  our  various  justices'  courts  that  it  is  impossible  to  recollect  it  in  all  its  de- 
partments. Again,  if  the  error  lay  solely  in  giving  costs,  the  judgment 
idiould  have  been  for  a  reversal  in  this  respect  only. 

We  are  of  opinion  that  the  superior  court  erred  ;  that  their  judgment 
must  be  reversed,  and  that  of  the  marine  court  affirmed. 
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Nicolet's  administrator  v8.  Pillot  &  Le  Barrier. 

Where  an  agent  was  directed  bj  his  principal  to  obtain  seetarities  for  the  payment  of  protested 
tuftesj  and  to  hand  them  oyer  when  obtained  to  certain  creditors  of  the  principal,  and  the  agent 
not  haying  obtained  new  securities  handed  oyer  the  notes  to  the  creditors,  it  vxu  held  that 
their  title  to  the  notes  was  good,  and  that  an  action  of  trover  would  not  lie  against  them  at 
the  suit  of  the  administrator  of  the  principal,  notwithstanding  that  the  notes  were  deliyered 
oyer  after  the  death  of  the  principal ;  the  death  of  the  principal  under  the  circumstances  of 
the  case  being  deemed  not  a  revocation  of  the  power  of  the  agent 

Error  from  the  superior  court  of  the  city  of  New-York.  Ben- 
jamin Glapp,  administrator,  tvith  the  wiU  annexedy  of  *  Theodore     [  *241  ] 
Nicolet  deceased,  brought  an  action  of  trover  against  Pillot  and 
Le  BarMer  for  four  promissory  notes  amounting  together  to   the  sum  of  $7, 
473, 13,  under  the  following  circumstances  :  Nicolet^  a  merchant  reading 
at  New-  Orleans^  had,  through  his  agent  B,  Braem^  of  New- York,  purchased 
of  the  house  of  Mavnng^  Munroe  ^   Kingy  of  New- York,  a  number  of 
promissory  notes  payable  at  future  days  :  one,  a  note  for  $772,87,  given  by 
Thomas  Graves  &  Co.  payable  at  Jackson^  in  Mississippi,  on  the  23d  Janua- 
ry, 1837,  and  three  others  payable  at  VicksburgyOn  lat  Aprils  15th  May  and 
and  2ith  May^  1837,  which  notes  were  endorsed  by   Lanringy  Munroe  ^ 
Eing.     On  12th  April,  1837,  Braem  received  a  letter  from  Nicolet  dated 
idAprily  enclosing  the  note  of  T.  Graves  &  Co.  protested  for  non-payment, 
desiring  him  to  claim  the  amount  and  place  it  to  his  (Nicolet's)   credit  in 
account  with  Filhtt  ^   Le  Barbier,     On  the  first  May,  1887,  Braem  re- 
ceived another  letter  dated  22d  April,  1837,  from  Nicolet^  who  transacted 
business  under  the  name  of  Th,  Nicolet  ^  Co.j  in  which  he  says,  "  We  flat- 
ter ourselves  that  by  this  time  you  have  succeeded  to  obtain  good  guaranties 
from  Messrs.  Lansing,  Munroe  and  King,  and  now  request  you  hereby  to 
band  over  for  our  account  to  Messrs.  Pillot  and  Le  Barbier  of  your  city," 
and  adds  that  he  supposed  that  Braem  was  already  in  funds  for  the  protest- 
ed note  of  T.  Graves  &  Co.  and  directed  him  to  hand  over  the  amount  to 
Pillot  ^  Le  Barbier.    To  which  letter  was  attached  a  P.  S.  in  these  words  : 
'^  Our  understanding  is  that  you  .shall  hand  over  without  any  delay  whatever, 
to  Messrs.  Pillot  Sf  Le  Barbier  for  our  account  with  them,  all  the  guaranties 
obtained  from  Messrs.  Lansing,  Munroe  and  Eing."     Braem  also  received 
from  Nicolet  a  letter  dated  25th  April,  1837,  in  which,  after  mentioning  that 
a  certain  house  in  Natches  declined  to  take  up  T.  Graves  &  Co's  note,  he 
says,  ^*  We  consequently  confirm  you  what  we  on  the  22d  inst.  had  the  honor 
to  mention  in  relation  to  that  note,  and  reiterate  our  entreaty  to  hand  over 
for  our  account,  to  Messrs.  P.  &  Le  B.  all  what  you  may  have  been  able 
to  get  possession  of,  as  guarantees  in  this  unfortunate  transac- 
tion."    "When  noticfe  of  the  protest  of  the  note  of  T.  Graves  &     [  ^242  ] 
Go.  was  received,  Braem  called  upon  Messrs.  Lansing,  Munroe 
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&  King  to  pay  it  or  give  good  securities  or  guaranties  for  it,  and  such  other 
of  the  notes  as  might  be  protested,  and  thej  promised  to  give  such  securities 
or  guaranties  as  soon  as  the  protested  notes  should  come  on  from  the  south. 
On  receipt  of  J^icolef%  letter  of  22d  April,  Braem  again  called  upon  the 
firm  of  Lansing,  Munroe  &;  King,  ^ho  renewed  their  promise  to  consum- 
mate the  arrangement  ais  to  the  guaranties  for  such  of  the  notes  as  had  been 
or  might  be  regularly  protested,  whenever  the  same  should  be  delivered  to 
them.  The  letter  from  Nicolet  to  Braem,  of  22d  April,  was  enclosed  in  a 
letter  from  Nicolet  to  Pillot  &  Le  Barbier,  also  dated  22d  April,  in  these 
words  :  '•  Enclosed  is  a  letter  for  Mr.  Braem,  of  your  city,  by  which  we  or- 
der him  to  place  in  your  hands  from  account,  all  the  securities  which  he  may 
obtain  or  shall  have  already  obtained  from  Messrs.  Lansing,  Munroe  &  King 
of  your  place,  on  account  of  an  exchange  transaction  we  have  had  with 
them."  Pillot^  one  of  the  firm,  delivered  to  Braem  the  letter  directed  to 
him,  and  it  was  then  agreed  by  Braem  that  he  would  hand  over  to  Pillot  & 
Le  Barbier  the  securities  or  guaranties  referred  to  in  Nicolet's  letter  as  soon 
as  they  were  received.  On  2d  May,  Braem  wrote  Nicolet^  acknowledging 
the  receipt  of  the  letter  of  22d  April,  and  promising  to  comply  with  its  re- 
quirements. On  the  third  day  of  May^  Nicolet  died  at  New-Orleans,  and 
having  left  a  last  will  and  testament,  his  executor,  T,  B.  Blanehardj  on  the 
5th  May,  proved  the  will,  and  on  the  16th  May,  letters  testamentary  were 
granted  to  the  executor.  On  23d  May,  Blanehardj  wrote  Braem^  enclosing 
to  him  the  four  notes  in  question  in  this  case,  and  desiring  him  to  obtain 
payment  of  the  same  from  Messrs.  Lansing,  Munroe  &  King  :  this  letter 
was  received  by  Braem  on  the  sixth  day  of  June.  On  the  27th  May,  Blan- 
chard  again  wrote  to  Braem^  informing  him  that  Messrs.  Pillot  &  Le  Barbier 
had  written  to   him  demanding    the  fulfilment  of  the  promise  of  Nicolet 

concerning  the  notes  forwarded  on  the  23d  May,  and  then  observ- 
[  *243  ]     ing  *that  his  duty  as  administrator  of  the  estate  would  not  permit 

him  to  accede  to  such  demand,  he  being  bound  to  keep  all  the  as- 
sets of  the  estate  for  the  benefit  of  the  creditors  at  large,  he  forbade  him  to 
part  with  any  values  :  this  letter  was  received  by  Braem  by  the  express 
mail  on  the  fifth  day  of  June.  On  the  tenth  day  of  June,  not  having  re- 
ceived any  new  securities  or  guaranties  from  Messrs.  Lansing,  Munroe  & 
King,  Braem  delivered  the  notes  in  question  to  Messrs.  Pillpt  ^  Le  Bar- 
Her,  It  was  admitted  that  Nicolet^  at  the  time  of  his  decease,  was  indebted 
to  the  defendants  in  a  sum  exceeding  $30,000.  The  presiding  judge  charg- 
ed the  jury  that  the  death  of  Nicolet  did  not  vary  or  affect  the  rifrhts  the 
defendants  possessed  in  the  notes  in  controversy  ;  and  that  the  delivery  of 
the  notes  by  Braem  to  the  defendants  was,  under  the  circumstances,  a  sub- 
stantial compliance  with  the  instructions  of  Nicolet.  To  which  charge  the 
plaintiff's  counsel  excepted.    The  jury  found  a  verdict  for  the  defendants,. 
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upon  which  judgment  ^ras  entered.    The  plamtiff  sued  out  a  writ  of  er* 

ror, 

S,  A»  Footj  for  the  plaintiff  in  error,  insisted  that  the  authority  of  Braem 
was  revoked  by  the  death  of  Nicolet ;  and  if  not,  that  Braem  exceeded  the 
power  conferred  upon  him  by  delivering  up  the  notes,  when  his  authority 
only  extended  to  delivering  to  the  defendants  such  securities  or  guaranties 
as  he  should  obtain  from  the  endorsers  of  the  notes. 

J.  J}.  Cutting  J  for  the  defendants  in  error. 

By  ih  Courts  Nelson,  Ch.  J.  The  judgment  of  the  court  below,  I  am 
of  opinion,  is  correct.  The  letters  of  Nicolet  of  2d,  22d  and  25th  April, 
amoanted,  in  legal  effect,  to  a  virtual  assignment  of  the  notes  in  question  to 
the  defendants  for  a  valuable  consideration.  That  was  obviously  the  under- 
standing and  intent  of  all  parties  concerned.  In  respect  to  Nicolet^  it  is  too 
frequently  and  earnestly  expressed  in  his  correspondence  to  be  mistaken  for 
a  moment.  He  had  failed  to  fulfil  his  engagements  with  the  defendants' 
house,  knew  they  were  laboring  under  heavy  advances  by  reason 
thereof,  ^at  a  period  of  great  commercial  embarrassment,  and  was  [  *244  ] 
endeavouring,  with  commendable  sensibility  and  zeal,  to  relieve 
them.  The  notes  previously  bought  of  Lansing,  Munroe  and  King  and  en- 
dorsed  by  them,  (several  of  which  were  then  due,  and  protested,)  were,  at 
once,  turned  over  for  that  purpose,  with  urgent  directions  to  his  agent  to 
procure  guaranties  from  the  endorsers.  These  notes  Nieolet  Bxx^fosei  might 
be  made  available  securities  to  the  defendants  ;  he  also  knew  the  endorsers 
were  within  their  reach.  They  were,  doubtless,  the  best  in  his  power  to  of- 
fer at  the  time. 

It  was  said  on  the  argument,  that  the  agent  was  not  directed  to  transfer 
&e  notes,  eo  nomine^  but  only  the  guaranties.  This  is  a  criticism  upon 
words  without  regard  to  the  substance  of  the  transaction.  The  collateral 
securities  would  be  valueless,  unaccompanied  with  an  interest  in  the  notes ; 
it  is  impossible  to  separate  them  and  give  any  legal  effect  to  the  obvious  de- 
sign of  the  parties.  If  the  notes  were  paid,  on  presentation,  by  the  endor- 
sers, the  money  was  directed  to  be  applied  on  account ;  if  not,  guaranties 
were  to  be  procured  and  delivered  over.  The  fund  appropriated  was  the 
notes — ^they  were  assigned,  if  any  thing. 

If  the  above  view  be  correct,  then  the  death  of  Nicolet  becomes  unim- 
portant in  respect  to  the  rights  of  the  defendants,  as  it  could  in  no  manner 
affect  their  title,  which  became  perfect  by  the  transfer  of  the  interest  in  the 
notes.    Manual  delivery  at  the  time  was  not  essential  for  this  purpose. 

Judgment  affirmed. 
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Pearson  vs.  Williams'  administrators. 

Where  a  party,  in  consideration  of  another  having  conveyed  to  him  14  city  lots  for  onhf 
$21,000  covenanied  that  he  wonld  by  a  certain  day  erect  two  brick  honacB  of  specified  dimen- 
sions, or^  in  default  thereof,  pay  to  the  grantor  on  demand^  after  the  specified  day,  the  sum  of 
$4000 :  it  vxu  held,  that  the  sum  specified  was  not  a  penality  that  it  should  be  deemed  part 
of  the  contract  price  of  the  lots,  and  that  on  failure  to  erect  the  houses,  the  covenantee  was 
\  entitled  to  recover  the  specified  sum,  and  should  not  be  limited  merely  to  dama^  for  the 
non-erection  of  the  buildings. 

[  ^246  ]  *Ebror  from  the  superior  court  of  the  city  of  New-York.  The 
administrators  of  Williams  sued  Pearson  in  the  court  below,  and 
on  the  trial  gave  in  evidence  a  covenant  in  the  following  words :  ^^  In  consid- 
eration that  Cornelius  Tiebout  Williams,  for  the  consideration  of  twentj-one 
thousand  dollars  only,  has  by  deed  of  this  date  conveyed  to  Isaac  Green 
Pearson /4(ui2:{«en  lots  of  land  in  the  twelfth  ward  of  the  city  of  New-York, 
to  wit,  seven  on  the  northeasterly  side  of  Sixteenth-street,  and  seven  on  the 
southwesterly  side  of  Seventeenth-street,  containing,  when  taken  together, 
in  each  of  those  streets,  one  hundred  and  seventy-five  feet  front,  and  dis- 
'  tant  one  hundred  and  twenty -five  feet  east  of  Union  square  place,  and  one 
hundred  and  twenty-five  feet  west  of  Irving  place :  Now  therefore,  the  said 
Isaac  Green  Pearson  doth  hereby  covenant  with  the  said  Cornelius  Tiebout 
Williams,  that  he  will,  with  reasonable  diligence,  remove  off  from  the  said 
lots  the  surplus  earth  and  stone  above  the  corporation  level ;  and  further^ 
that  he  will  erect^  or  cause  to  be  erected,  on  or  before  the  first  day  of  May, 
1886,  on  some  part  or  parts  of  the  said  lots,  two  brick  houses^  each  not  to 
be  less  than  twenty-five  feet  front  nor  less  than  forty  feet  in  depth,  and  not 
less  than  two  stories  in  height,  or  in  default  in  erecting  such  houses  as  above 
mentioned,  tho  said  Isaac  Green  Pearson  toill  pay  to  the  said  Cornelius  l^e- 
bout  Williams,  or  his  executors  or  administrators,  on  demand,  after  the  first 
day  of  May,  1886,  the  sum  oi  four  thousand  dollars.  New- York,  June 
26,1884.''  It  was  admitted  that  the  houses  mentioned  in  the  covenant 
were  not  either  of  them  erected  by  the  first  day  of  May,  1836,  the  founda- 
tions not  having  been  laid,  and  that  the  surplus  earth  was  only  partially  re- 
moved from  the  lots  ;  and  it  was  likewise  admitted  that  the  plsuntifi  demand- 
ed  on  the  third  day  of  May  in  the  year  one  thousand  eight  hundred  and 
thirty-six,  the  sum  of  four  thousand  dollars  mentioned  in  the  covenant, 
which  the  defendant  refused  to  pay.  The  judge  decided  that  the  $4000 
was  to  be  considered  as  liquidated  damages  ;  to  which  opinion  the  defendant 
excepted,  and  judgment  havmg  passed  against  him  for  that  sum,  be  now 
brings  error. 

[  *246  ]    V.  PrsMoU  Edl^  for  plaintiff  in  error. 
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W.  JBettSj  for  defendants  in  error. 

By  ike  Court,  Bronson,  J.  The  defendant,  in  consideration  that  the 
intestate  sold  him  fourteen  lots  of  land  for  the  sum  of  twenty-one  thousand 
dollars  only,  covenanted  to  do  two  ihmgs— first,  to  remove  frcm  the  lots  the 
surplus  earth  and  stone  above  the  corporation  level,  within  a  reasonable  time ; 
and  second,  to  erect  two  brick  houses  upon  the  lots  by  a  specified  day  ;  or, 
in  default  of  erecting  such  houses,  to  pay  the  intestate  four  thousand  dollar  B, 
when  afterwards  demanded.  So  far  as  this  action  is  concerned,  we  may  lay 
the  first  branch  of  the  covenant,  which  relates  to  the  surplus  earth  and 
stone,  entirely  out  of  view.  It  is  a  distinct  stipulation,  which  cannot  affect 
the  remaining  branch  of  the  covenant. 

The  case  then  comes  to  this :  The  defendant,  for  a  specified  consideration! 
agreed  that  he  would  erect  two  brick  houses  on  the  lots  by  a  certain  day,  or 
in  default  of  doing  so,  would  afterwards  pay  the  intestate  four  thousand  dol- 
lars  on  demand.  This  was  an  optional  agreement.  The  defendant  had  the 
choice  of  erecting  the  houses  by  the  day ;  or  of  omitting  to  do  so,  and  then 
paying  the  specified  sum  of  money.  He  made  his  election  by  omitting  to 
build  lyithin  the  time.  The  obligation  to  pay  the  four  thousand  dollars, 
thereupon  became  absolute ;  and  the  plaintiffs  were,  I  think,  entitled  to  re- 
cover that  sum,  with  interest  from  the  time  of  the  demand. 

This  does  not  belong  to  the  class  of  cases  in  which  the  question  of  liqui* 
dated  damages  has  usually  arisen.    It  will  be  found  in  most,  if  not  all,  of 
those  cases,  that  there  waB  an  absolute  agreement  to  do,  or  not  to  do,  a 
particular  act,  followed  by  a  stipulation  in  relation  to  the  amount  of  damages 
in  case  of  a  breach ;  and  in  declaring  upon  the  contract,  the  breach  has 
been  well  assigned  by  alleging  that  the  party  did,  or  omitted  to  do,  the  par- 
ticular act.    But  here,  there  is  no  absolute  engagement  to  build  the  houses. 
It  was  optional  with  the  defendant  whether  he  would  build  them  or 
not ;  *and  there  would  have  been  no  sufficient  breach,  if  the  plaintiffs     [  *247  ] 
had  stopped  with  alleging  that  the  houses  were  not  built.     This 
is  not  a  covenant  to  build,  with  a  liquidation  of  the  damages  in  case  of  non- 
performance ;  but  it  is  a  covenant  to  build  within  a  specified  time,  or  after- 
wards to  pay  a  sum  of  money.    The  money  is  not  to  be  paid  by  way  of 
damages  for  not  building  the  houses ;  but  is  to  be  paid,  if  the  houses  are 
not  built,  as  part  of  the  contract  price  for  the  lots  conveyed  by  the  intes- 
tate. 

Again :  this  is  not  simply  an  alternative  covenant;  to  build,  or  pay  a  sum 
of  money,  within  a  specified  period.  If  it  were  so,  the  question  of  damages 
"would,  perhaps,  be  open.  But  it  is  an  agreement  to  build  by  a  certain  day, 
or  afterwards  pay  a  sum  of  money.    When  the  day  for  building  had  gone 
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by,  it  "was  then  merely  a  covenant  to  pay  money.  It  was  necessary,  in  de- 
claring, to  allege  that  the  houses  were  not  built — not,  however,  because  that 
part  of  the  contract  was  any  longer  in  force — but  by  way  of  showing  that 
the  event  had  happened  which  the  defendant  agreed  to  pay  the  money.  It 
had  now  become  a  simple  covenant  to  pay  money ;  and  like  ether  cases 
where  there  is  an  agreement  to  pay  a  gross  sum  of  money,  that  sum,  with 
interest  from  the  time  it  became  payable,  forms  the  measure  of  damages. 

Let  us  reverse  the  order  of  these  stipulations,  and  suppose  that  the  defendr 
ant  had  agreed  to  pay  the  intestate  four  thousand  dollars  by  a  particular  day, 
or  in  default  of  so  doing  that  he  would  afterwards  build  the  houses.  The  de* 
fendant  might  then  have  discharged  himself  by  the  payment  of  the  money 
by  the  day  ;  or  he  might,  at  his  election,  suffer  the  day  to  pass,  and  then 
build  the  booses.  If  he  did  neither,  the  intestate  would  have  an  action ;  but 
the  question  of  damages  would  turn  wholly  on  the  agreement  to  build.  The 
enquiry  would  be,  either  how  much  was  it  worth  to  build,  or  how  much  has 
the  intestate  lost  by  the  neglect.  The  day  for  paying  the  four  thousand 
dollars  having  gone  by,  that  clause  of  the  covenant  could  have  no  possible 
influence  upon  the  question  of  damages.  The  recovery  might  be 
either  more  or  less  than  that  sum.  In  short,  the  intestate  *would  [  *248  ] 
recover  damages  for  not  building,  whatever  those  damages  might 
appear  to  be.  So  here  taking  the  stipulations  in  the  order  in  which  they 
stand  in  the  contract,  the  question  of  damages  turns  wholly  on  the  agree- 
ment to  pay  the  four  thousand  dollars  in  a  certain  event.  The  event  having 
happened,  the  plaintiffs  are  entitled  to  that  sum,  without  any  reference  to  the 
fact  that  the  defendant  might  at  one  time  have  discharged  himself  by 
building  the  houses. 

We  have  no  right  to  call  this  sum  of  four  thousand  dollars  a  penalty,  or 
say  that  it  was  inserted  in  the  contract  for  the  purpose  of  ensuring  the  erec- 
tion of  the  houses.  There  is  nothing  in  the  covenant  which  will  warrani 
such  an  inference.  We  are  to  read  the  covenant  as  the  parties  have  made 
it ;  and  then  it  appears  that  this  sum  of  four  thousand  dollars  was  not  insert- 
ed for  the  benefit  of  the  intestate,  but  as  a  privilege  to  the  defendant.  The 
intestate  had  no  option,  but  the  defendant  had.  He  was  at  liberty  to  dis- 
charge himself  from  the  covenant  by  building  the  houses,  if  he  deemed  that 
course  most  for  his  interest  or  convenience ;  or  he  might  elect,  as  he  has 
done,  to  omit  building  and  pay  the  money.  So  far  as  we  can  judge  fi^m  his 
acts,  he  deems  that  course  most  beneficial  to  himself. 

Whether  the  plaintiffs,  or  the  persons  whom  they  represent,  will  be  better 
off  if  the^  get  the  money,  than  they  would  have  been  had  the  bouses  been 
put  up,  must,  from  the  nature  of  the  case,  be  a  di£ScuIt  question  to  decide  i 
and  that  is  one  reason  why  the  parties  should  be  left  to  settle  the  matter  for 
themselves,  as  they  have  done  by  tho  contract    Bat  if  we  could  s«e  clearly^ 
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that  the  building  of  the  hoases  would  have  been  of  little  importance  to  the 
plaintifis,  that  could  not  alter  the  case.  ABtlty  v.  Weldon^  2  Bo9.  ^  Pul, 
-346.     Daikin  v.  WilUamSy  12  Wendell,  447. 

Although  I  have  said  something  on  that  subject,  we  are  not,  I  think,  at 
liberty  to  speculate  upon  the  probable  consequences  of  holding  parties  to 
their  agreements.  So  long  as  they  keep  within  the  boundaries  of  the  law, 
and  practice  no  fraud,  our  business  is  to  see  that  their  contracts  are  enforced. 
We  have  no  dispensing  power. 

Judgment  affirmed. 


■<*'^«— M 


•The  People  v9.  Three  op  the  Judges  op  Suffolk  [  ^249  ] 

County. 

An  order  of  oomiRt!Mioii«r>  of  highways  of  a  town  in  one  of  the  countitB  of  Long-Mand,  to  dn 
a  road  on  condition  that  proper.  «u7<ft^-^<es  were  made  and  supported,  made  on  a  petition  for 
the  diacontinuance  of  the  road,  supported  by  the  oathi  of  12  freelioldcrs  that  the  road  had  be- 
come nselcss  and  unnecessary,  i3  a  void  order :  the  commissioners  not  being  authorized  to 
make  the  order  upon  such  application. 

So,  an  order  of  commissioners  subsequently  made  directing  the  gates  and  fence  to  be  removed, 
and  that  the  road  should  be  of  the  tcidth  it  had  previous  to  being  enclosed,  is  equally  void  : 
the  first  order  being  a  nullity,  required  no  act  on  the  part  of  the  commissioners  to  vacate  it 

So,  an  order  of  three  judges,  to  whom  an  appeal  was  made  from  the  second  order,  reversing 
so  much  thereof  ns  directed  the  road  to  be  restored  to  its  original  width,  instead  of  ordering 
it  to  be  opened  onlg  three  rods  wide,  (the  original  width  being  from  seven  to  nine  rods,)  was 
also  held  to  be  void ;  the  judges  in  such  case  having  no  jurisdiction. 

The  remedy  of  parties  aggrieved  under  the  second  order  of  the  commissioners,  was  not  by 
appeal  to  the  judges,  but  by  impeaching  it  collaterally,  or  by  certiorari  directed  to  the  com- 
missioners. 

The  papers  in  this  case  were  entitled.  The  Commissioners  of  Highway  of  the  town  of  Southamp* 
ton^  V.  The  Judges  of  Suffolk  County;  it  seems,  they  should  have  been  entitled  The  People  v. 
Three  of  the  Judges  of  Suffolk  County. 

Certiorari.  The  commissioners  of  the  town  of  Southampton^  in  the  year 
1833,  on  the  petition  of  three  individuals  to  have  a  certain  road  diacontinur 
ed  and  closed  up  :  which  petition  was  supported  by  the  oaths  of  twelve  free- 
holders that  the  road  had  become  useless  and  unnecessary  as  a  public  high- 
way, made  an  ord^r  allowing  Wx^  petitioners  to  close  the  road,  provided  good 
and  easy  swing  gates  were  made  and  supported  at  the  cost  and  charge  of 
the  petitioners :  the  commissioners  declaring  the  highway  to  be  for  the  use 
of  the  public  as  a  passing  road.  The  road  was  of  the  width  of  from  seven 
to  mnje  rods. .  On  the  first  day  of  May,  1838,  the  commissioners  of  high- 
ways of  Southampton^  for  the  time  being,  made  an  order  whereby  (after  re- 
citing  the  order  of  1833  in  respect  to  the  road  above  referred  to,)  and  that 
had  been  made  to  ULem  by  anadry  freeholder^  Qf  the  t(^ws,  that 
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the  road  might  be  made  an  open  road^  and  that  as  such,  it  was 
[  •250  ]     necessary  for  the  public  convenience,  •directed  the  gates  and  fence 

to  be  removed,  so  that  the  highway  be  opened  and  unobstructed, 
and  that  the  breadth  of  the  road  should  be  as  it  was  before  it  was  enclosed. 
On  the  17th  July,  1838,  two  of  the  petitioners  for  the  order  of  1833,  ap- 
pealed to  three  of  the  judges  of  Suffolk,  from  the  order  of  1st  May,  1838, 
praying  a  reversal  of  the  latter  order,  or  at  least  of  so  much  thereof,  as  di- 
rected the  road  to  be  opened  to  the  width  it  had,  previous  to  its  being  clos- 
ed, instead  of  limiting  its  width  to  three  rods.  In  pursuance  of  this  appeal, 
the  judges  met  and  viewed  the  premises,  and  after  hearing  the  proofs  and 
allegations  of  the  parties,  made  an  order,  that  so  much  of  the  order  of  Ist 
May,  as  directed  the  road  to  be  opened  to  the  breadth  it  was  of,  before  it 
was  enclosed,  instead  of  ordering  it  to  be  opened  three  rods  wide,  only,  be 
reverjed.  A  certiorari  was  issued  to  the  judges,  commanding  them  to  send 
up  the  proceedings  and  on  the  coming  in  of  the  return,  a  motion  was  made 
to  quash  the  order  of  the  judges,  on  the  ground  that  they  had  not  jurisdie- 
tion  under  the  highway  laws  relative  to  the  counties  on  Long-Island,  vis: 
the  counties  of  Suffolk,  Kings  and  Queens. 

S,  S.  (Gardiner J  for  plaintiffs  in  error. 

A,  T.  Rose,  for  the  defendants  in  error. 

By  the  Court,  Cowen,  J.  The  order  of  1833  was  not  made  nnder  the 
03d  section  of  the  act  regulating  highways,  &c.  in  the  counties  of  Suffolk, 
Queens  and  Kings.  3  R.  S.  243,  255,  2d  ed.  Sess.  Laws  of  1830,  ch. 
56,  p.  42.  That  section  authorizes  the  commissioners,  where  a  highway 
leads  to  any  public  landing,  mill  or  meadow,  through  any  person's  land,  to 
consent  in  writing  that  such  person  may  hang  good  easy  swinging  gates  on 
such  highway,  and  keep  the  same  in  repair  at  his  or  her  cost  and  charge. 
The  application  was  not  for  a  written  consent ;  it  was  by  three  persons,  not 
calling  themselves  owners  of  the  land  through  which  the  road  ran,  and  with 
them  were  joined  twelve  sworn  freeholders,  all  soliciting  a  discon- 
[  ^251  ]  tinuance  of  the  •road.  Nor  does  it  any  where  appear  in  the  pro- 
ceedings that  the  road  led  to  any  public  landing,  mill  or  meadow.  * 
On  the  contrary,  the  application  was  under  and  in  the  language  of  the  64th 
section  for  a  discontinuance  of  the  old  road,  on  the  ground  that  it  had  be- 
come useless  and  unnecessary.  AH  that  the  commissioners  had  power  to  do 
was  to  consider  and  decide  upon  that  application.  They  stated  in  their  o^ 
der  that  they  had,  on  the  application  as  being  one  to  close  or  shut  up  the 
road,  viewed  the  premises,  and  ordered  and  allowed  it  to  be  closed,  provided 
ffoodj  easjf  smng  gates  be  made  and  fupportedj  &c.    The  order  doea  not  foL 
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low  the  statute.  It  is  loose  in  describing  the  object  songht  by  the  applfca- 
tion,  and  neither  ordered  the  road  to  be  continued  or  discontinued.  Instead 
of  that,  it  ordered  the  petitioners  to  close  the  road  in  a  qualified  manner,  bj 
erecting  gates — the  road  still  to* be  used  by  the  public. 

In  considering  this  proceeding,  we  can  look  to  the  order  only  and  the  ap- 
plication to  which  it  refers ;  and  the  best  consideration  I  have  been  enabled 
to  bestow  upon  it,  has  led  me  to  think  it  was  merely  void.  Under  the  64th 
section,  the  commissioners  had  no  power  except  to  consider  and  decide  upon 
the  application^  i.  e.  simply  to  adjudge  that  the  road  should  be  discontinuedj 
or  that  it  should  not.  Had  they  stopped  with  saying  it  should  be  closed^  we 
might  possibly  have  holden  the  order  equivalent  to  an  adjudication  that  the 
road  should  be  discontinued.  We  might  have  regarded  the  order  as  a  sub- 
stantial mode  of  granting  the  application  to  which  it  referred.  We  might 
have  gone  upon  the  intention,  though  it  is  always  better  for  judicial  ofiicers 
executing  powers  specifically  conferred  by  a  statute,  to  follow  its  words. 
Here  there  is  no  room,  however,  to  speculate  on  the  meaning.  The  order 
declares  that  they  did  not  mean  to  discontinue  the  road,  but  sought  to  bring 
the  case  under  the  93d  section  ;  and  the  main  question  debated  by  learned 
counsel  is,  whether  it  was  under  that  or  the  64th  section.  I  think  it  was 
authorized  by  neither ;  that  therefore  the  road  still  continued  open,  and 
might  have  been  travelled  as  it  was  before.  This  conclusion  will  bo  seen 
to  accord  with  the  following  authorities.  Davison  v.  CHll^  1 
East,Q4:.  The  King  v.  Kenyon,  9  Dowh  ^'  RyL&M\Q  [•252] 
Bam.  ^  Cress,  640,  S.  C,  The  King  v.  Crewe^  3  Bowl.  ^ 
ByL  6.  The  same  v.  The  Justices  of  Kentj  1  Bam.  ^  Cress.  168,  heing 
S.  C.  taith  that  in  3  Bowl.  ^  Ryl.  The  King  v.  The  Justices  of  Som- 
ersetshire, 8  Bowl.  ^.  Ryl.  733 ;  5  Bam.  ^'  Cress.  316,  S.  C. 

Then  came  the  order  of  the  first  of  May,  1888.  This  expressly  recited 
the  former  order  of  1833,  as  one  intended  to  enclose  the  road  by  hajnging 
eajsy  stringing  gates,  &c.  and  leaving  a  passage  through.  That  was  accord- 
ing to  the  true  intent ;  and  the  last  accordingly  concludes,  by  ordering  that 
the  said  gates  and  fence  be  removed,  so  that  the  said  highway  he  opened  and 
unobstructed,  and  of  the  same  breadth  it  was  before  enclosed.  Of  course, 
this  order  too  was  merely  void.  It  could  have  no  operation  ;  for  it  profess- 
ed to  order  a  thing  which  the  law  had  already  done  ;  to  open  a  road  which 
was  already  open. 

Then  from  this  mere  nullity,  an  appeal  is  instituted  to  the  judges,  of  which 
I  think  they  could  have  no  cognizance  in  any  view.  If  it  were  a  proceed- 
ing under  section  93,  to  remove  gates  which  had  ceased  to  be  proper,  then 
it  is  conceded  that  ifo  appeal  lay  ;  that  the  only  section  giving  an  appeal 
(§  66)  does  not  cover  the  consent  to  erect  or  direction  to  remove  gates  un- 
der the  98d  section.    On  the  other  hand,  not  being  an  order  which  the  com* 
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missioners  had  power  to  make  under  any  other  section,  an  appeal  vbb  equally 
inapplicable,  Suppose  the  effect  of  the  order  of  1833,  were  to  cUacawtinue, 
and  that  of  May,  1838,  were  intended  to  lay  out  a  road  over  the  ground 
which  had  reverted  to  the  owners  in  virtue  ^f  the  first  order :  no  consent  of 
the  owners  is  recited  in  the  last,  nor  any  petition  of  freeholders,  as  required 
by  the  47th  section. 

An  appeal  to  three  judges  does  not  lie  from  a  determination  which  is  void 
for  want  of  jurisdiction.  The  originaL  order  being  coram  non  judice  and 
void,  is  no  more  the  subject  of  such  an  appeal  than  would  be  a  judgment 
rendered  by  the  commissioners  in  a  civil  action.  An  excess  of  jurisdiction 
is  correctable  by  certiorari  only.  On  an  appeal,  want  of  juris- 
[  *253  ]  diction  in  the  court  below  is  equally  a  want  of  *it  in  the  appellate 
court.  Suppose  a  justice  of  the  peace  were  to  try  and  decide 
an  action  of  ejectment :  would  the  common  pleas  have  power  to  review  the 
proceeding  on  appeal  ?  Clearly  the  whole  would  be  void.  Being  out  of  the 
statute,  the  only  direct  proceeding  for  redress  would  be  by  certiorari.  For 
this  there  would  be  no  strict  necessity,  because  the  judgment  might  be  re- 
garded as  a  nullity,  and  impeached  collaterally.  Still  this  court  would  per- 
form what  is  the  main  ofiBce  of  a  certiorari,  the  keeping  of  inferior  magis- 
trates within  the  compass  of  their  power.  We  should,  therefore,  reverse 
the  judgment  of  the  magistrate.  We  might  have  reversed  the  order  of  the 
commissioners  to  remove  the  gates  as  an  unwarrantable  assumption  of  power. 
The  case  of  The  King  v.  The  Justices  of  SomersetsJdre,  8  DowL  Sf  Ryl. 
783.  5  Barn.  ^  Cress.  316,  8,  C.  is  an  instance.  Vid.  a  notice  of  this 
case  in  2  Chit.  Gen.  Pr.  220,  and  in  Woolr.  on  Ways^  187.  I  mention 
that  case,  because  it  was  a  question  arising  on  an  order  professing  to  be  un- 
der a  highway  act.  The  petty  sessions  had  taken  original  cognizance  of  a 
surveyor's  accounts,  whereas  their  powers  were  appellate  only-  The  K.  B. 
said  the  whole  proceeding  was  coram  rum  judice;  and  therefore  quashed  the 
order,  though  the  statute  gave  an  appeal  and  expressly  forbade  a  certiorari 
in  all  cases  arising  under  it.  The  books  are  studded  with  cases  of  certiorari 
grounded  on  excess  of  jurisdiction,  in  divers  departments  of  the  law.  The 
writ  here  is  in  nature  of  a  special  quo  warranto^  to  ascertain  by  what  autho- 
rity a  particular  judicial  act  is  done.  The  writ  goes  on  the  assumption,  that 
powers  have  been  usurped  ;  and  the  proceeding  is,  in  England,  always  con- 
sidered as  at  the  suit  of  the  king.  It  is  so  entitled  and  should  here  be  enti- 
tled The  people  against  the  Tnagistrates. 

The  three  judges  being  entirely  destitute  of  jurisdiction  in  either  of  the 
views  which  1  have  taken,  it  follows  that  this  certiorari  was  properly 
brought.  Indeed  the  public  has  a  right  to  complain  that  a  real  injury  was 
attempted  in  that  part  of  the  judges'  order  which  seeks  to  narrow  the  road. 
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The  people  and  individuals  have  a  right  to  insist,  that  all  the  ques- 
tions under  the  act  shall  first  be  heard  in  Mue  form  by  the  com-  [  254  ]' 
missioners,  being  there  presented  in  their  true  character,  to  the  . 
end  that  it  may  be  seen  whether  orders  are  within  the  statute.  If  they  are 
not,  or  if  they  be  not  within  the  section  allowing  an  appeal,  the  judges  have 
no  power  of  review  ;  and  especially  are  they  without  power  to  act  as  a  court 
of  original  jurisdiction  by  modifying  an  order  which  is  void.  That  having 
been  attempted  in  this  case,  the  judges  exceeded  their  jurisdiction ;  the  pro- 
ceeding in  question  was  coram  nonjudict^  and  their  order  roust  be  quashed. 

Order  of  the  judges  of  Suffolk  county  quashed. 


Mills  vz.  Baehr's  Executors. 

A  provision  in  a  Uau  that  the  rent  shall  cease  if  the  premises  become  untenantable  by  fire  or 
other  easuaUif,  does  not  extend  to  the  case  of  a  bailding,  in  the  citj  of  New- York,  becoming  un- 
tenantable in  consequence  of  the  grater  portion  of  it  being  taken  down,  to  conform  to  an  or- 
der of  the  corporation  for  the  widening  of  the  street  on  which  it  is  situate. 

Error  from  the  New- York  common  pleas.  This  was  an  action  of  cove- 
nant, for  the  nonpayment  of  rent.  The  premises  demised  consisted  of  a  lot 
situate  at  the  corner  of  fVall  and  Pearl  streets,  in  the  city  of  New- York, 
being  20  feet  3  inches  on  Pearly  and  53  feet  5  inches  on  Wallstrtetj  for  the 
term  of  eight  yeare^  from  Ist  May,  1830,  subject  to  an  annual  rent  of 
$3000,  payable  quarterly.  The  covenant  for  payment  of  the  rent  contained 
an  exception  in  these  words :  ^'  It  being  understood  that  if  the  premises  shall 
become  untenantable  by  fire  or  other  caeualty^  that  the  rent  shall  cease 
while  they  so  remain."  In  1836  Wall  street  was  widened  by  an  order 
of  the  corporation  of  the  city  of  New- York,  and  a  large  portion  of  the  de- 
mised premises  taken  for  that  purpose.  leaving  the  lot  reduced  to  the 
following  dimensions,  viz.  in  front  on  Pearl  etreetj  3  feet  8  inches  ; 
in  rear,  6  feet  11  inches ;  in  length  on  Wall  streety  40  feet  3  inches, 
and  on  the  opposite  side  40  feet  6  inches.  On  27th  October,  1836,  the 
eorporation  ordered  the  removal  of  so  much  of  the  building  as 
covered  Xhe  ground  to  be  taken  *into  Wall  street,  and  on  the  1st  [  *255  ] 
November,  1886,  the  tenant  removed  from  the  premises,  but  did 
not  surrender  them  to  the  landlords.  The  commissioners  of  estimate  and 
assessment  awarded  to  the  tenant  for  his  damages  occasioned  by  the  widen- 
bg  of  the  street  $3000,  and  to  his  under  tenants  $2800.  The  value  of 
the  reduced  lot  was  estimated  at  from  $15,000  to  $30,000.  With  the 
use  of  the  old  materials,  valued  at  $1000,  a  new  building  might  have  been 
erected  in  ih#  eottMe  of  6  or  7  weeks  at  a  cost  of  $2000,  which  would  have 
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rented  for  $1000  j!7er  annum;  or  the  building  on  the  premises^'might  haye 
been  made  to  conform  to  the  new  lino  of  the  street  at  an  expense  of  from 
$800  to  $900,  and  the  building  would  then  have  rented  for  upwards  of 
$1000  per  annum.  Without  a  building  the  lot  in  its  reduced  state  was 
worth  nothing  to  the  tenant.  The  plaintiffs  demanded  2250,  being  the  three 
quarters  rents  accruing  between  the  first  day  of  November^  1836,  and  the 
first  day  of  August^  1837.  The  cause  was  heard  by  rcfereeSj  who  reported 
the  sum  of  $375  to  be  due  to  the  plaintiffs,  and  their  report  was  confirmed 
by  the  common  pleas  and  judgment  rendered  for  the  plaintiffs.  The  defend- 
ant sued  out  a  writ  of  error. 

T.  Sedgwick^  for  the  plaintiff  in  error. 

W.  Mxtchdl^  for  thA  defendants  in  error. 

By  the  Courts  Nelson,  Ch.  J.  It  is  apparent  from  the  language  of  the 
exception  in  the  covenant  to  pay  the  rent,  that  it  does  not  reach  a  disturb- 
ance of  the  premises  by  the  proceedings  of  the  corporation  of  New-York, 
relating  to  the  widening  and  opening  of  streets.  The  term  "  other  casual, 
ty,*'  refers  to  some  fortuitous  interruption  of  the  use.  This  is  clear,  not 
only  upon  the  import  of  the  words,  but  from  the  connection  in  which  they 
are  found.  No  casualty  has  intervened.  On  the  contrary,  whatever  has 
taken  place,  has  been  in  pursuance  of  established  law,  and  might  have  been, 

and  probably  was,  anticipated.  Neither  does  the  interpretation 
[  •256  ]     como  within  the  spirit  or  intent  of  the  •exception.     In  judgment 

of  law,  the  widening  of  streets  in  the  city  works  no  injury  to 
the  lessee.  Full  compensation  is  made  for  all  damages  sustained.  Nearly 
$6000  have  beeti  awarded  in  this  case  to  him  and  his  sub-tenants,  for  the 
disturbance.  The  principle  upon  which  such  compensation  is  to  be  made, 
will  be  found  in  Gillespie  v.  Thomas^  15  Wendell^  464 ;  and  it  will  be 
seen  that  in  the  distribution  between  the  landlord  and  tenant,  the  latter  is 
still  to  pay  a  rateable  rent  for  the  portion  of  the  premises  not  taken  for  the 
improvement. 

But  it  is  insisted  that  according  to  the  evidence,  the  remaining  premises 
for  the  unexpired  term  were  of  no  value.  That  was  a  question  of  fact  for 
the  referees,  and  their  determination  cannot  be  reviewed  on  error.  It  was 
conceded  if  any  value  was  shewn,  the  amount  could  not  be  questioned  ;  but 
whether  any  value  or  not,  is  equally  a  question  of  fact.  The  case  shews, 
the  building  might  have  been  cut  down  to  conform  with  the  new  line  of  the 
street,  and  repaired  so  as  to  have  rented  during  the  unexpired  term  for  a 
sum  exceeding  the  expense. 

Jadgmeat  affirmed. 
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Bush  v9.  Stevens  k  Kendlb. 

Where  a  party  enters  into  an  obligation  under  $eal  for  the  debt  of  another  it  is  not  necessary  to 
allege  any  consideration. 

When,  however,  the  covenant  is,  to  pay  on  request^  a  special  requtat  must  be  alleged  in  the  dec- 
laration \  the  general  allegation  of  toape  reqitrntm  is  not  enough. 

Demurrer  to  declaration  in  covenant.  The  first  count  alleges  that 
Thomas  PeeUy  on  the  18th  July,  1835,  became  bound  to  the  plsuntiff  in  a 
bond,  conditioned  for  the  payment  of  $2529,29,  by  instalments,  specifying 
the  times,  with  interest ;  and  that  the  defendants  on  the  same  day  covenant- 
ed with  the  plaintiff,  that  in  case  Peele  should  not  pay  the  money  according 
to  the  condition  of  the  bond,  the  defendants  would  pay  the  same 
on  request.  Breach^  that  'afterwards,  to  wit,  on  the  15th  July,  [  *257  ] 
1837,  at,  &c.  a  large  sum  of  money,  to  wit,  $1400,  became, 
and  was  dae  and  payable  to  the  plaintiff  on  the  bond,  which  Pede  neglected 
and  refused  to  pay,  of  which  the  drfendants  then  and  there  had  notice  ;  jet 
the  defendants,  although  often  requested  so  to  doy  have  not  paid»  &c,  but 
hay€  hitherto  wholly  refused,  &c.  The  2d,  3d  and  4th  counts  were  subiten- 
tially  like  the  first,  except  as  to  the  covenant  of  the  defendants,  which  was, 
that  Peele  should  pay.  to  the  plaintiff  the  moneys  specified  in  the  condition 
of  the  bond,  according  to  the  terms  thereof.  The  defendant,  Stevens^  de« 
murred  to  the  2d  count,  and  to  the  breach  alleged  in  the  1st,  2d  and  4th 
counts,  and  the  plaintiff  {oined  in  demurrer. 

S.  StevenSy  for  the  defendant,  contended ;  1.  That  the  undertaking  of 
the  defendants  Stevens  and  Kendle  being  to  answer  for  the  debt  of  a  third 
person,  the  consideration  inducing  them  to  enter  into  the  obligation  should 
have  been  set  forth  in  the  declaration  ;  2.  That  the  bond  of  Peele  being  for 
the  payment  of  a  sum  of  money  by  instalments  with  interest,  it  was  incum- 
bent upon  the  plaintiff  to  have  specified  the  instalments  claimed  in  the  action 
brought ;  and  3.  That  as  the  defendants  only  engaged  to  pay  on  request^  a 
special  request  ought  to  have  been  alleged. 

A.  TabcTj  contra. 

By  tlie  Cowrtj  Bronsok,  J.  L  Although  this  was  a  collateral  undsrlak- 
ing^  the  seal  imports  a  consideration,  and  none  need  be  alleged  in  pleading. 
This  question  was  fully  considered  at  the  last  term. 

II.  The  whole  of  the  money  mentioned  in  the  condition  of  the  bond 
was  due  at  the  time  specified  in  the  breach,  and  it  is  enough  that  the  plain- 
tiff  baa  stated  how  much  was  due  and  in  arrear,  without  speeifyicg  wbat  por* 
tion  of  it  was  for  {idncipal  and  wbat  for  interest. 

Voi^  XXIV.  26 
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III.  The  objection  that  there  should  have  been  a  special  request  only  ap- 
plies to  the  first  count.  The  covenant  in  that  count  is,  that  if 
[  *258  ]  Peele  does  not  pay  the  money  according  *to  the  condition  of  the 
bond,  the  defendants  will  pay  it  on  request.  The  breach  alleged 
is,  that  Peele  did  not  pay,  of  which  the  defendants  had  notice  ;  and  that 
although  often  requested  so  to  doj  they  have  not  paid.  There  should  have 
been  a  special  request. 

Judgment  for  plaintiff  on  second,  third  and  fourth  counts,  and  for  de- 
fendants on  first  count. 


BROWNiNa  vs.  Wheelbr. 

In  an  action  on  an  award  in  pnrsnance  of  a  submission  under  seal,  it  is  not  necessary  to  al- 

lege  in  the  declaration  that  the  arbitrators  were  sworn. 
Whether  the  provision  of  the  statute  requiring  arbitrators  to  be  sworn  extends  to  a  common 

law  submiisionf  quere. 
Whether  the  omission  of  administering  an  oath  to  the  arbitrators,  eyen  where  the  anbmisaion 

is  under  the  statute,  can  be  pleaded  in  defence  to  a  rait  at  law,  quere. 

Demubrer  to  declaration.  The  action  was  covenant  on  an  award,  pur- 
suant to  a  sealed  submission  to  two  arbitrators  of  matters  in  litigation  be- 
tween the  parties.  The  submission  provided  for  an  umpire,  in  case  of  disa- 
greement, and  contained  mutual  covenants  to  abide  by  the  award.  The  de- 
claration set  out  an  award  by  the  umpire  that  the  defendant  should  pay  to 
the  plaintiff  $1111,17,  with  certain  costs  to  be  taxed — for  the  recovery  of 
which  sums  this  action  was  brought.  The  declaration  did  not  state  that 
either  the  arbitrators  or  umpire  were  sworn,  and  for  this  omission,  the  de- 
fendant demurred. 

J7.  Clark,  for  the  defendant. 

P.  H.  Sylvester  ^  R.  De  WiU,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.  It  is  not  necessary  to  decide  the  question 
whether  the  2  R.  S.  446,  2(2  ed.  §  4,  be  applicable  to  a  common  proceed- 
ing by  arbitration.      That  section  requires  that  the  arbitrators  shall  be 

sworn.  I  should  think  the  provision  was  intended  of  those  cases 
[  *259  ]     only  where,  *by  the  same  statute,  a  judgment  may  be  summarily 

entered  on  the  award ;  though,  upon  the  dicta  in  WelU  v.  Lain, 
15  Wendell,  99,  and  Bloomer  v.  Sherman,  5  Paige,  575,  counsel  seem  to 
think  this  may  be  a  vexed  question.    But  conceding  that  the  4th  section 
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reaches  the  case  of  a  mere  common  law  arbitration,  it  is  not  necessary  to 
aver  in  declaring  on  the  submission  and  award  that  the  arbitrators  were 
sworn.  This  is  not  a  jurisdictional  fact.  At  least,  until  the  contrary  ap- 
pear, it  must  be  intended  they  were  sworn,  or  that  the  parties  waived  the 
ceremony  by  not  objecting,  or  by  positive  consent.  Jurisdiction  means  le- 
gal power  to  make  a  judicial  decision.  That,  in  the  case  of  arbitrators,  is 
conferred  by  delegation  from  the  parties.  The  act  is  of  the  same  nature  as 
the  appointment  of  an  agent ;  and  after  the  power  is  thus  conferred,  even 
positive  corruption  or  breach  of  trust  will  not  raise  a  right  of  defence  against 
an  action  at  law.*  The  statute  also  directs  that  judges  shall  be  sworn.  Yet, 
in  an  action  on  a  judgment,  who  ever  heard  of  a  direct  averment,  in  de- 
claring that  such  was  the  fact  ?  The  allegation  that  judgment  was  render- 
ed by  such  or  such  a  court,  is  in  itself  an  averment  that  the  court  had  juris- 
diction. No  jurisdiction,  no  court  The  averment  that  arbitrators  made  an 
award,  means  qualified  arbitrators.  Whether  it  can  be  shown  collaterally 
by  plea  in  an  action  on  the  award  that  the  oath  was  omitted,  is  another 
question.  But,  reasoning  from  analogy,  it  could  not,  even  assuming  that 
an  oath  is  necessary.  You  cannot  plead  that  the  judges  were  not  sworn  in 
an  action  on  judgment.  It  is  enough  that  they  were  judges  de  facto.  A 
fortiori^  I  should  suppose,  as  to  judges  de  facto  of  the  parties  own  choosing, 
who  have  acted  within  the  scope  of  the  powers  expressly  conferred.  It  is 
enough,  however,  upon  the  question  before  us  to  see  that  setting  forth  those 
powers,  and  showing  that  they  were  followed,  are  all  the  preliminary  allega- 
tions which  are  necessary  in  a  common  law  action. 

Judgment  for  plainti£f  on  demurrer. 

*Quere.  See  ElmaidorfY.  HarrU,  23  Wenddl,  628. 


•»  > 


•Seaman  and  others,  V9.  Whitnbt.  [  •260  ] 

An  action  for  fMney  had  and  recdvedf  wiU  not  lie  by  a  creditor  against  a  third  person^  in  whose 
hands  funds  haye  been  deposited  by  a  debtor,  with  directions  to  pay  them  over  to  the  creditor 
in  extinguishment  of  a  debt,  unless  there  be  an  agreement  either  express,  or  to  be  implied 
from  die  drcnmstances  of  the  case,  by  which  the  funds  become  the  property  of  the  creditor 
ao  that  &e  debtor  loses  all  control  over  them,  and  is  disabled  from  giving  them  another  di- 
rection ;  or  unless  the  money  be  deposited  with  the  concurrence  of  the  creditor,  expressed 
prerious  to  its  receipt  by  the  agent 

Tms  was  an  action  of  asmmpnt^  tried  at  the  New-York  circuit,  in  June 
1837,  before  the  Hon.  Ogdek  Edwards,  one  of  the  circuit  judges. 

The  plaintiffs  declared  on  the  common  money  counts.  They  were  the 
holders  of  a  promissory  note,  drawQ  by  Samuel  S.  SSUly  dated  17th  August, 
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1835»  for  $3157,48,  payable  to  their  order  at  the  Broome  County  Bank, 
sixty  days  after  date.  They  had  the  note  discounted  at  the  Phoenix  Bctnk^ 
in  the  city  of  New- York,  which  bank  sent  the  note  to  the  Broome  County 
Bank  for  collection.  On  the  19th  October^  when  the  note  fell  due,  it  was 
protested  for  non-payment,  and  on  the  2Wi  October^  the  plaintifis  took  it  up. 
The  maker  of  the  note  to  provide  funds  for  its  payment,  had  placed  in  die 
hands  of  the  defendant,  an  accepted  draft  drawn  by  him  on  J.  &  C.  J. 
Manning,  for  $3200,  payable  to  the  defendant.  On  the  23d  September^  the 
defendant  endorsed  the  draft,  and  procured  it  to  be  discounted  at  the  T(h 
wanda  Bank^  in  Pennsylvania,  and  on  the  1th  October^  received  the  avails 
thereof,  viz  :  $3139,23.  Previous  to  the  19th  October,  1835,  the  defend- 
ant placed  in  the  hands  of  an  agent  sufficient  funds,  and  directed  him  to 
take  up  the  note  of  the  17th  August,  1835,  but  subsequently  withdrew 
them,  and  applied  them  towards  payment  of  a  demand,  he  himself  had 
against  Hill.  The  judge  refused  to  nonsuit  the  plaintiffs,  and  charged  the 
jury  that  if  they  believed  that  the  defendant  on  receiving  the  draft  on  J.  & 
C.  J.  Manning,  promised  to  pay  the  note  in  question,  the  draft  constituted  a 

trust  fund  in  favor  of  the  holders  of  the  note,  and  of  the  parties 
[  *261  ]     *to  it  who  might  afterwards  be  compelled  to  pay  it,  or  who  should 

become  the  owners  of  it  after  it  fell  due ;  and  that  the  ylaintiffii 
having  paid,  and  taken  up  the  note  after  it  was  protected,  an  action  for  mon- 
ey had  and  received,  lay  in  their  names  against  the  defendant,  to  recover 
the  amount  of  the  draft.  To  which  charge  the  counsel  for  the  defendant 
excepted..  The  jury  found  for  the  plaintiffs,  to  the  amount  of  the  draft  and 
the  interest  thereof.     The  defendant  moves  for  a  new  trial. 

J.  S.  Boaworthy  for  the  defendant. 
J.  Slossony  for  the  plaintiff. 

By  the  Court j  Nelson,  Oh.  J.  No  case  heretofore  decided  has  gone  the 
length  of  maintaining  this  action,  nor  can  the  verdict  be  placed  upon  any  ac- 
knowledged principle  in  the  law. 

At  most,  it  id  an  attempt  by  a  creditor  to  seize  upon  a  fund  placed  by  his 
debtor  in  the  hands  of  a  third  person  with  directions  to  apply  it  in  payment 
of  a  debt  without  any  oommunicatien  with  the  creditor,  or  understanding  be- 
tween them  to  that  effect.  Whatever  may  be  the  claim  in  equity  to  enforce 
the  appropriation,  clearly  none  such  can  be  set  up  in  a  court  of  law.  The 
creditors  here  shew  no  privity  in  respect  to  the  transaction  with  either  the 
debtor  or  the  defendant — the  arrangement  was  exclusively  between  them-— 
and  at  all  times,  down  to  the  receipt  and  misapplication  of  the  money^  legal- 
ly speakingi  it  oo&tmued  under  the  control  and  direetioQ  of  the  fonaer. 
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He  might  hare  released,  changed  its  destination,  or  made  any  other  disposi- 
tion of  it  at  wilL 

Suppose  ho  had  subsequently  directed  an  application  in  payment  of  some 
other  debt  and  which  bad  been  made  ?  Can  it  be  doubted,  but  that  the  de- 
fendant by  compliance  with  such  direction  would  have  discharged  his  trust  ? 
or  if  Hill  had  brought  an  action  to  recover  the  money  could  not  Whitney 
have  set  o£f  his  demand  ? 

In  all  the  cases,  the  principle  of  which  is  sought  to  be  applied, 
and  on  which  the  action  must  be  maintained,  if  at  *all,  the  fund     [  *262  ] 
had  been  appropriated  by  an  understanding  between  tiie  debtor 
and  creditor,  assented  to  by  the  defendant ;  or  by  an  express  undertaking  of 
the  defendant  with  the  creditor  at  the  request  of  the  debtor,  or  both. 

In  the  case-  of  Neilsan  v.  Blighty  1  Johns.  Can.  205,  the  defendant  not 
only  accepted  the  property  on  condition  of  paying  the  plaintiff,  but  advised 
him  to  that  effect.  A  promise  was  properly  inferred  to  pay  the  money  when 
received.  In  Weston  v.  Barker^  12  Johns,  R.  276,  the  debtor  gave  the 
plaintiff  an  order  on  the  defendant  for  the  money  when  received,  subject  to 
which  he  had  previously  agreed  to  receive  and  hold  it.  In  Williams  v.  Ev^ 
trett  and  others^  14  JEastj  582,  it  was  determined  where  funds  were  remitted 
with  instructions  to  pay  the  creditor,  and  of  which  he  was  advised,  that  if 
the  banker  refused  so  to  apply  them,  this  action  could  not  be  maintained 
against  him ;  that  the  funds  were  still  under  the  control  of  the  remitter. 
See  also  Hodgson  v.  Anderson,  3  Barn,  ^  Cress.  842.  In  Be  Barnales  v. 
Fuller,  14  JEoity  588,  fi.  the  bill  held  by  the  defendants  for  collection  be- 
longed to  the  plaintiff,  and  of  course  they  could  not  renounce  the  purpose  for 
which  the  money  was  paid ;  they  were  the  agents  of  the  plaintiff,  and  could 
hold  and  apply  it  to  no  other  purpose. 

The  case  here  is  very  much  like  Tale  and  others  v.  BeU  and  others,  8 
Bam.  ^  Cress.  683.  There  the  plaintifi  held  a  bill  of  exchange  accepted 
by  I.,  payable  at  the  house  of  the  defendants.  It  was  duly  presented  and 
payment  refused  for  want  of  funds.  The  next  day  a  bill  was  received  from 
the  acceptor  with  instructions  to  pay  the  plaintiffs'  bill  with  the  proceeds, 
who  again  presented  it  after  the  money  was  received  by  the  defendants,  and 
payment  refused.  They  applied  it  on  their  own  demands.  The  court  say, 
unless  some  agreement  had  taken  place  respecting  the  bill  between  the  de- 
fendants and  the  plaintiff,  the  former  could  only  be  considered  as  holding  it 
for  the  use  of  I. 

I  agree  such  an  undertaking  may  be  implied,  according  to  the  case  of 
WesUm  T.  Barker,  by  an  arrangement  to  that  effect  between  the  defendant 
and  debtor,  but  in  order  to  make  the  receipt  of  money  in  pursu- 
ance thereof  in  *such  case  enure  to  the  use  of  the  creditor,  he     [  *263  ] 
xmBit  have  had  notiee  of,  and  eenconed  m  it,  otherwise  there  is 
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no  privity  express  or  implied  between  him  and  the  defendant ;  and  this  before 
the  money  is  received,  for  he  must  be  legally  entitled  to  the  money  at  the 
time  of  the  receipt,  not  at  the  time  of  the  action.  2  Saund.  PL  and  Ev. 
673.  According  to  the  case  of  Williams  v.  Hverett  and  others^  the  trae  test 
is,  to  whom  does  the  money  belong  at  the  time  it  is  received  by  the  defend- 
ant— to  the  debtor  or  to  the  creditor  7  if  to  the  former,  the  action  will  not  lie. 
To  hold  that  it  belonged  to  the  plaintiffs  in  this  case  would  be  saying,  that 
the  moment  a  debtor  puts  money  into  the  hands  of  an  agent  to  pay  a  debt,  it 
passes  entirely  beyond  his  control,  and  vests  absolutely,  in  the  creditor,  with- 
out his  privity  or  assent.  No  such  doctrine  can  be  maintained.  There  must 
be  some  previous  understanding  with  the  creditor  by  the  defendant,  either 
directly,  or  through  the  agency  of  the  debtor  himself  upon  which  to  found  a 
right  to  the  fund,  or  an  undertaking  to  pay. 

Another  insuperable  objection,  in  my  opinion,  is  taken  to  the  recovery, 
namely  :  that  the  promise  of  the  defendant,  if  it  could  be  implied  from  the 
evidence  in  the  case,  edured  to  the  benefit  of  the  holder  of  the  note  at  the 
date  of  the  receipt  of  the  money.  The  liability  of  the  defendant  then  at- 
tached, if  at  all,  according  to  all  the  cases  ;  the  draft  having  been  appropri- 
ated to  pay  the  note,  the  money  when  received  belonged  to  the  holder,  to 
whom  the  right  of  action  immediately  accrued.  The  money  was  received 
on  the  7th  October,  and  the  plaintiffs  did  not  take  up  the  note  till  the  29th. 
The  Phoenix  Bank  were  the  holders  on  the  7th,  to  whom  the  promise  must 
have  enured  ;  clearly  they  could  have  maintained  the  action  if  any  one  ; 
and  then  unless  we  concede  negotiable  qualities  to  this  parol  engagement, 
the  plaintiffs  must  fail. 

In  every  view  I  can  take  of  the  case,  I  ttunk  a  new  trial  must  be  granted* 

New  trial  granted. 


[  •264  ]  •Hopkins  vs.  Cabret. 

On  a  defendant,  in  a  justices  courts  making  affidavit  that  the  justice  before  whom  the  proceed- 
ings are  had  is  a  material  untness  for  him,  and  that  the  fiacts  he  relies  upon  cannot  be  shown 
hy  any  other  witness,  the  snit  mnst  be  discontinned.  The  justice  cannot  refuse  to  enter 
judgment  of  discondnuance  on  the  ground  that  he  knows  nothing  material  between  the  parties, 
and  has  no  recollection  of  the  facts  which  the  defendant  affirms  he  expects  to  prove  by  him. 

Error  from  the  Dutchess  C.  P.  Hopkins  sued  Cabrey  in  a  justice's 
court  on  the  4th  of  May,  1838,  for  money  had  and  received  to  the  plaintifiPs 
use,  viz.  the  surplus  money  remaining  in  the  defendant's  hands  as  a  school 
district  collector,  after  retaining  sufficient  of  the  proceeds  of  a  •  sale  of  the 
plaintiff's  property  to  satisfy  a  school  tax.    After  the  plaintiff  had  declared. 
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and  before  plea,  in  order  to  make  out  a  case  for  judgment  of  dUeontinuance^ 
the  defendant  made  an  affidavit  that  the  justice  before  whom  the  suit  was 
prosecuted  was  a  material  witness  for  his  defence  ;  which  being  held  insuffi- 
cient, the  defendant  made  a  further  affidavit,  setting  forih  the  facts  which  he 
expected  to  prove  by  the  justice,  viz.  that  before  the  commencement  of  this 
suit,  the  plaintiff  sued  the  defendant  before  the  said  justice  for  the  same 
identical  property  for  which  he  now  claims  the  surplus  money  ;  and  that 
judgment  was  passed  on  the  same,  and  entered  in  favor  of  the  defendant 
agunst  the  plsdntiff  for  costs  ;  and  also,  that  the  plaintiff  acknowledged  in 
the  presence  of  the  justice,  that  the  defendant  had  tendered  to  him  the  over- 
plus money  before  the  commencement  of  the  former  suit,  and  that  he  had 
no  claim  for  surplus  monies,  and  that  the  defendant  did  not  know  of  any 
other  person  by  whom  he  could  prove  those  facts.  Thereupon  the  justice 
ruled  as  follows  :  ^^  I  am  not  satisfied  that  I  am  or  can  be  a  material  wit- 
ness in  behalf  of  the  defendant  in  this  cause,  for  I  know  nothing  material 
between  the  said  parties,  except  what  is  contained  in  the  rect>rc{  of  the  former 
trial  between  these  parties  before  me,  which  this  defendant  can  at  all  times 
avail  himself  of  upon  the  trial  of  this  cause  ;  and  further, 
*I  have  no  recollection  of  ever  having  heard  the  plaintiff  admit  [  *265  ] 
that  the  defendant  had  tendered  him  the  overplus  money  as  men- 
tioned in  the  affidavit." 

The  defendant  then  pleaded,  and  the  justice  rendered  judgment  for  the 
plaintiff.  The  judgment  was  reversed  by  the  common  pleas  upon  certiorari, 
on  the  ground  that  the  justice  ought  to  haye  rendered  judgment  of  discon- 
tinuance.    The  plaintiff  brought  error  to  this  court. 

S.  Bareuloj  for  the  plaintiff  in  error. 
(7.  W.  Swift,  for  the  defendant  in  error. 

Btf  the  Court,  Gowen,  J.  The  affidavit  was  clearly  sufficient  within  the 
statute.  Statutes  of  1838,  eh.  248,  §  1,  p.  232.  It  may  not  have  been 
so  in  respect  to  the  former  suit,  but  was  as  to  the  tender  and  admission.  It 
is  no  answer  that  a  tender  was  not  pleaded.  The  omission  may  have  been 
for  the  very  reason  that  the  testimony  of  the  magistrate  was  gone. 

Again :  the  justice  had  no  right  to  interpose  his  private  knowledge  or 
recollection  as  an  answer  to  the  affidavit.  Doing  so  would  enable  a  justice 
to  defeat  the  application,  and  at  the  same  time  to  put  the  point  beyond  the 
reach  of  review,  even  on  the  facts  which  he  may  assume  to  know  or  to  have 
forgotten.  Here  it  is  true  he  states  them,  but  not  under  his  oath  as  a  wit- 
ness.    That  Jthe  defendant  has  a  right  to  require. 

Again :  his  specification  was  not  satisfactory.    He  had  no  right  to  as- 
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same  that  the  docket  and  other  written  piooeediogi  would  have  been  proof 
as  fall  to  the  purpose  as  if  accompanied  with  his  oath.  Oral  jM'Oof  is  often 
necessary  to  show  what  was  in  fact  heard  and  submitted  under  an  issue  which 
has  been  tried,  in  order  to  give  it  the  desired  effect  lipon  a  subsequent  trial 
of  the  same  matter.  His  want  of  recollection  might  also  have  been  remedi- 
ed by  a  recurrence  to  circumstances  in  the  course  of  his  examination  as  a 
witness.     I  think  the  judgment  of  the  common  pleas  should  be  affirmed. 

Judgment  affirmed. 


-•— 


[  *266  ]  *FoL80M  and  others  vs.  Strebteb. 

A  Tote  of  «  «eAdo{  dUtrUt  muting  postponing  the  ooUection  of  *  tax  for  die  repair  of  a  school 
house  until  the  repairs  are  finished  is  a  yalid  Tote,  and  authorises  the  collection  of  the  tax. 

A  warromt  for  the  collection  of  a  tax  voted  at  a  school  district  meeting  may  be  iuued  by  a  ma» 
joritif  of  the  trustees,  who  are  also  competent  to  renew  the  warrant ;  it  is  not  necessary  all  of 
them  should  concur. 

A  warrant  also  may  be  renewed  as  often  as  the  drcumstances  of  the  ease  require. 

Whether  an  apportionment  of  the  tax  may  legally  be  made  by  two  of  die  trustees  in  the  a&soies 
of  the  third,  quere ;  the  act  of  two,  however,  in  making  the  apportionment  will  be  held  valid, 
unless  it  affirmatively  appear  that  the  third  was  not  notified  and  did  not  attend. 

A  warrant  for  collection  is  valid  in  form,  which  directs  the  collection  of  the  tax  in  case  of  non- 
payment, by  distress  and  sale  of  goods  in  the  same  manner  as  is  directed  in  warrants  issued 
by  the  boards  of  supervisors  for  the  collection  of  taxes. 

A  party  assessed  cannot  object  to  the  validity  of  a  warrant  under  which  his  goods  are  sold, 
that  after  the  delivery  of  the  warrant  -to  the  collector  the  sum  assessed  to  him  is  reduced  in 
amount  by  one  of  the  trustees  of  the  district 

Error  from  the  Essex  0.  P.  Streeter  sued  J.  Folsom,  D.  E.  Sandford 
and  H.  H.  Dennison,  in  an  action  of  trespass  for  causing,  as  trustees  of  a 
school  district  in  the  town  of  Moriah,  in  the  county  of  Essex,  a  pair  of  oxen 
belonging  to  the  plaintiff  to  be  sold  at  public  vendue  ;  which  warrant  the 
plaintiff  alleged  was  issued  illegally*  In  October,  1883,  Folsom  and  two 
other  persons,  viz.  J.  Reed  and  J.  J7.  Wood  were  elected  trustees  of  school 
district  No.  one  in  the  town  of  Moriah ;  and  at  the  same  meeting  which 
elected  the  above  trustees  a  vote  was  passed  to  raise  $100,  to  repair  the 
district  school  house  ^^  to  be  collected  when  the  repairs  were  done."  In 
October,  1833,  a  tax  list  was  prepared  to  rdse  the  sum  voted,  in  which  the 
sum  to  be  paid  bj  Streeter  was  put  down  at  $36,90,  and  a  warrant  for  the 
collection  of  the  money  made  out.  The  tax  list  was  prepared  by  Folsom 
and  Beed^  the  other  trustee,  fVood^  not  being  present,  he  having  told  his 
colleagues  that  he  could  not  attend  to  it,  that  they  must  make  it 
[  *267  ]  out,  and  he  would  consent  to  *what  they  should  do  in  the  premi- 
ses.   The  warrant  bore  date  on  the  SOtii  October,  1888,  aatd  was 
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signed  by  onlj  two  trustees,  yiz.  FoUom  and  Rted.    The  school  bouse  iras 
not  repaired  until  some  time  after  the  warrant  was  made  out.    In  October^ 
1884,  FoUom  was  re-elected  a  trustee,  and  Sanford  and  DennUon  were 
elected  his  colleagues.    In  January,  1835,  the  warrant  for  the  collection  of 
the  tax  was  renewed  by  FoUom  and  Dennieon^  the  latter  of  whom  removed 
from  the  state  towards  the  close  of  the  wbter  of  1835.     It  seems  that  pre- 
vious to  its  renewal  the  warrant  had  not  been  delivered  to  the  collector.     On 
the  Slst  March,  1835,  it  was  renewed  a  second  time  by  FoUom  and  Sanr 
fordy  and  it  was  again  renewed  by  them  on  the  9th  July,  1835.    After  the 
warrant  had  been  twice  renewed,  FoUom  one  of  the  trustees  took  it  from 
the  hands  of  the  collector  and  reduced  the  sum  to  be  paid  by  Streeter  to 
$35,90.     In  the  month  of  July,  1835,  the  oxen  of  the  plaintiff  were  sold 
by  virtue  of  the  warrant.     It  was  proved  that  in  1824  school  district  No. 
one  was  divided,  and  a  new  district  formed  called  No.  /our,  within  the 
bounds  of  which  Streeter  resided  ;  but  it  also  appeared  that  the  district  No. 
/aur^was  not  duly  organized,  and  that  the  proceeding  creating  it  had  been 
abandoned.     There  was  an  objection  made  to  the  proceedings  of  the  trustees 
in  making  the  apportionment,  not  necessary  to  be  stated.    There  was  also 
an  objection  taken  on  the  trial  to  the  form  of  the  warrant  of  collection :  it 
commanded  the  collector  to  collect  from  each  of  the  inhabitants  in  district 
No.  onej  named  in  an  annexed  list  the  sum  of  money  set  opposite  to  his 
name,  and  in  case  of  non-payment  to  levy  the  same  by  distress  and  sale  of 
the  goods  and  chattels  of  the  delinquent  in  the  same  manner  as  in  warrants 
issued  by  the  boards  of  supervisors  to  the  collectors  of  taxes.    Tho  court 
of  C.  P.  held  that  the  vote  of  the  district  school  meeting  postponing  the 
ooUeetion  of  the  tax  until  the  repairs  of  the  school  house  were  made  was 
void,  and  consequently  did  not  authorize  the  issuing  of  the  warrant  for  the 
collection  of  the  tax.    They  also  decided  various  other  questions  agunst  the 
defendants,  adverted  to  in  the  opinion  delivered  by  tho  Chief  Jus- 
tice, to  all  of  which  'the  defendants  excepted.    The  jury  under    [  •268  ] 
the  charge  of  the  court  found  a  verdict  for  the  plaintiff  with  $65 
damages,  on  which  judgment  having  been  entered,  the  defendants  sued  out 
a  writ  of  error. 

JE.  Pearion,  for  the  plaintiflb  m  error. 

A.  C  Handy  for  the  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  It  may  be  useful  for  the  information  of 
trustees  of  school  districts  to  jpve  the  views  of  the  court  upon  the  several 
questions  raised  in  this  case,  though  all  of  them  are  not  material  to  its  de- 
cbion.    The  system  has  become  somewhat  complicated,  the  duties  of  these 
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officers  often  difficult,  and  involving  considerable  responsibility.  Their  con- 
duct should  always  be  viewed  with  indulgence,  and  is  entitled  to  the  most 
charitable  intendments  of  the  law. 

1.  The  division  of  the  district  in  1824,  by  which  the  plaintiff  was  separar 
ted  from  No.  1,  was  never  carried  into  effect  by  an  organization  of  the  new 
one  (No.  4).  ll  does  not  appear  that  any  notice  was  given  by  the  com- 
missioners for  that  purpose  according  to  the  act,  1  R.  S.  477,  §  55  ;  the 
old  organization  has  continued  down  to  the  present  time.  The  division  was 
inchoate  and  never  completed,  and  was  practically  abandoned. 

2.  The  authority  to  vote  a  tax  for  repairs  is  express  and  unqualified,  § 
61,  sub.  5,  j>.  478,  and  no  time  is  specified  in  the  act  when  or  within  which 
the  money  must  be  raised :  it  necessarily  rests  in  the  discretion  of  the  meet^ 
ing.  It  would  have  been  wise,  perhaps,  to  have  limited  the  time  by  law. 
Whether  an  abuse  can  be  otherwise  reached,  it  is  not  important  now  to  in- 
quire. The  moneys  by  the  vote  in  question  were  not  to  be  colUeted  until 
tiie  repairs  were  done,  which  in  itself  was  unobjectionable — at  least,  so  far 
as  respected  the  tax  payers.  The  delay,  certainly,  could  do  no  harm  to 
them,  inasmuch  as  it  does  not  appear  that  their  rates  were  thereby  increased. 

By  the  92d  §,  p.  483,  the  tax  shall  be  assessed,  and  list  made 
[  *269  ]  out  by  the  trustees  *within  a  month  after  the  same  is  voted,  so 
that  the  persons  voting  the  tax  must  pay  it ;  it  was  so  made  out 
here.  The  time  was  sufficiently  definite,  to  enable  the  trustees  to  make  the 
collection  within  the  spirit  of  the  vote.  They  contract  for  and  superintend 
the  repairs,  and  must  know  best  when  the  work  is  done.  It  was,  doubtless, 
lor  this  reason  the  time  for  collecticm  was  left  open ;  and  that  to  a  vote  in 
due  form,  an  intimation  was  added  to  delay  the  collection  till  the  money 
was  wanted. 

8.  If  the  vote  to  raise  the  tax  be  in  pursuance  of  the  statute,  then  it  fol- 
lows there  was  sufficient  foundation  for  the  warrant  in  that  respect. 

4.  Sec.  98,  p.  484,  provides  that  the  warrant  annexed  to  the  tax  rate 
shall  be  under  the  hands  and  seals  of  the  trustees,  or  a  majority  of  them. 
Here  a  majority  signed,  which  satisfies  the  statute.  By  §  102,  if  the  money 
shall  not  be  paid  by  the  persons  named  in  the  tax  list,  or  collected  within 
the  time  limited  in  the  warrant,  (thirty  days  after  its  delivery,)  the  tnutees 
may  renew  it,  &c.  Trustees  here  mentioned,  obviously  refer  to  the  same 
body  authorized  to  issue  the  warrant,  and  the  same  number  that  can  issue 
may  renew  it. 

5.  It  is  said  the  renewal  was  void,  as  no  warrant  had  been  previously  is- 
sued. The  renewal  is  in  fact  but  a  re-issuing  of  the  process,  and  I  perceive 
no  reason  against  regarding  it  as  an  original  issuing.  Nor  can  the  difference 
be  material  whether  it  lies  in  the  hands  of  the  trustees  for  a  time,  and  is 
then  revived  by  renewal,  or  in  the  hands  of  the  collector  unexecuted,  which 


OF  THE  STATE  OP  NEW-YORK-  269 

Utica,  July,  1840  — Foliom  t.  Streeter. 

confessedly  would  justify  it.  There  is  no  limitation  in  the  act  as  to  the 
number  of  renewals,  and  I  do  not  perceive  any  objection  to  its  being  renew* 
ed  oftener  than  once.  Such  was  always  the  practice  in  respect  to  justices' 
executions,  though  I  admit  thje  language  of  that  act  is  somewhat  more  ex- 
plicit. The  case  of  issuing  a  second  venire  in  a  justice's  court  is  perhaps 
more  analogous.  It  follows  from  the  above  views  that  the  judgment  must 
be  reversed.  * 

As  to  the  other  questions  raised  in  the  bill  of  exceptions :  1. 
The  C.  P.  decided  that  the  tax  list  was  properly  made  •out,  [  *270  ] 
which  is  said  to  be  erroneous.  The  taxes  are  to  be  apportioned 
on  all  the  taxable  inhabitants  within  the  district  according  to  the  valuation  of 
their  taxable  property,  §  86,  p»  482,  which  is  to  be  ascertained  from  the  last 
assessment  roll  as  far  as  practicable ;  beyond  this,  the  trustees  are  to  make 
a  valuation  from  the  best  evidence  in  their  power.  §  90,^.  486.  In  JSas- 
Urn  V.  Callender,  11  Wendell,  90,  we  held  that  this  duty  of  the  trustees  is 
in  its  nature  quasi  judicial,  and  that  the  trustees  are  not  personally  respon- 
sible for  errors  or  mistakes  in  the  discharge  of  it.  For  aught  I  can  discov- 
er in  the  bill  of  exceptions,  the  ruling  was  correct  on  this  point.  Whether 
an  apportionment  of  the  tax  by  two  of  the  trustees,  in  the  absence  of  the 
other,  is  valid,  may  be  a  question.  I  will  not  now  express  a  definite  opinion 
upon  it.  If  the  third  did  not  participate  in  the  act,  in  order  to  bring  up 
the  point,  in  its  broadest  aspect,  it  should  be  shown,  if  the  fact  be  so,  that 
he  was  notified,  and  refused  or  neglected  to  attend. 

2.  The  form  of  the  warrant  is  well  enough ;  and  as  to  the  mode  of  en- 
forcing it^  the  collector  is  referred  to  the  law  respecting  the  duties  of  these^ 
officers  under  a  warrant  from  the  supervisors.     There  the  steps  required  are 
specifically  pointed  out  in  the  law.  1  E.  S.  886,  §  37  ;  also  p,  387,  §  l^  2, 
3,  4,  and^n  connection,  j9.  478,  §  98,  99, 100. 

3.  The  proof  in  respect  to  an  alteration  of  the  tax  list  after  renewal  of 
the  warrant  is  quite  unintelligible.  I  am  unable  to  comprehend  the  'point, 
and  shall  therefore  only  say,  that  a  reduction  of  one  dollar  in  the  plaintiff's 
tax  cannot  surely  be  a  ground  of  complaint  on  his  part. 

Judgment  reversed ;  venire  de  novo  by  Essex  common  pleas ;  costs  to 
abide  event. 


•Qatlb  vs.  Suydam  k  Boyd.  [  *271  ] 

Wbere  the  holder  of  a  note  payable  at  six  months,  agreed  at  the  time  of  the  taking  thereof,  to 
anrreader  the  note,  proTided  die  maker  before  its  maturity  gave  him  a  aott^/odory  acceptance 
at  iix  monthf,  and  gnch  acceptance  was  tendered  and  reftised  to  be  received  by  the  agent  of 
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the  holder,  and  was  theTenpon  degtrmfedhj  the  acceptor,  who  had  personallj  made  the  ten- 
der, it  was  hdd,  that  by  snch  destmction  the  holder  of  the  note  became  entitled  to  e2ecf  wheth- 
er to  sue  upon  the  note,  or  npon  the  acceptance,  and  that  an  action  npou  the  note  brought 
preriona  to  the  expiration  of  the  second  period  of  six  months  was  maintainable. 

Error  from  the  superior  court  of  the  city  of  New-York.  Sujdam  and 
Boyd  sued  6ajle*on  a  promissory  note  made  by  him,  bearing  date  24th 
March,  1835,  payajble  to  the  plaintiffs  for  $1342,88,  aix  months  after  date, 
at  the  United  States  Branch  Bank,  at  Mobile.  On  the  day  the  note  was 
given,  one  of  the  payees  entered  into  a  written  stipulation  to  give  up  the 
note  to  the  maker  provided  he  gave  them  before  the  note  became  due,  a 
satisfactory  acceptance  on  some  responsible  house  in  Mobile,  to  be  approved 
by  their  agent  there,  at  six  months  from  24th  September,  1835,  with  interest 
added.  The  note  was  sent  to  the  Branch  Bank  at  Mobile  for  collection. 
On  the  26th  September,  the  note  being  in  the  Branch  Bank  at  Mobile,  B. 
Gayle  tendered  at  the  bank  the  acceptance  of  himself  and  partner,  consti- 
tuting the  firm  of  Qayle  ^  Bower ^  a  mercantile  house  transacting  business 
at  Mobile,  for  the  amount  of  the  note  with  six  months^  interest  added,  in 
substitution  of  the  note.  The  casluer  refused  to  deliver  up  the  note.  Where- 
upon Gayle  destroyed  the  acceptance.  The  house  of  Gayle  ^  Bower  were 
solvent  and  in  good  credit  at  the  time  of  the  tender,  and  continued  so  until 
the  22d  March,  1837.  The  plaintiffs  commenced  this  suit  previous  to  the 
November  term,  1835,  of  the  superior  court,  and  declared  upon  the  note  and 
the  common  money  counts.    The  presiding  judge  charged  the  jury  that  the 

destruction  of  the  acceptance  restored  to  the  plaintiffs  their  right 
[  *272  ]     to  prosecute  upon  the  note,  and  that  the  tender  of  the  ^accept- 

ance  did  not,  under  the  circumstances,  bar  the  pltuntiSs'  right  of 
action.  The  jury  found  for  the  plaintiffs,  i^nd  the  defendant  having  excepted 
to  the  charge  of  the  judge,  sued  out  a  writ  of  error. 

S.  B.  Cotoles  ^  WilUs  Sail,  (attorney  general,)  for  the  plaintiff  in  e^ 
ror,  insbted  that  the  tender  of  the  acceptance  was  tantamount  to  a  payment 
of  the  note  ;  or  at  least  was  an  extension  of  the  credit,  and  if  an  action 
upon  the  note  was  not  barred,  it  was  at  all  events  prematurely  brought ; 
that  the  destrtietion  of  the  acceptance  did  not  change  the  rights  of  the  par- 
ties, and  that  there  could  be  no  recovery  in  the  present  form  of  action. 

2>.  Lord^jun.  for  the  defendants  in  error. 

By  the  Court,  OowsN,  J.  Taking  both  instruments  together,  the  defend- 
ant below,  in  legal  effect,  contracted  to  pay  (1842,88,  on  the  27th  Septem- 
ber, with  liberty  to  discharge  the  debt  by  procuring  an  acceptance  at  ax 
months  from  24th  September,  on  such  house  at  Mobile  as  should  be  approved 
by  {he  agent  there  of  the  plaintiffs  below.  Either  for  trant  of  instructions, 
or  for  some  other  cause,  on  the  acceptance  being  tendered,  the  agent  de- 
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clined  unqaalifiedlj  to  accept  it.  The  tender  was  made  by  the  defendant's 
agent,  one  of  the  acceptors,  who,  after  the  refusal,  destroyed  the  acceptance. 
The  defendant  had  a  right  to  elect,  under  the  contract,  one  of  the  two  stipu- 
lated modes  in  which  he  would  make  the  payment  He  did  so  ;  and  there- 
by his  obligation  became  single  to  pay  by  the  acceptance.  The  tender,  pri- 
ma facie,  cut  off  the  right  of  the  plaintiffs  to  sue  either  for  not  paying  the 
money  or  furnishing  the  acceptance  ;  and  to  all  this  the  court  below  agreed. 
They  decided,  however,  that,  by  the  destruction  of  the  acceptance,  the  right 
to  sue  on  the  note  was  restored  ;  and  whether  they  were  right  in  this,  is  the 
only  question  in  the  cause. 

Admitting  that  the  destruction  of  the  acceptance  annulled  the 
tender,!  think  there  was  no  difficulty  in  the  form  of  the  *declara-  [  *273  ] 
tion.  The  contract  was  a  promissory  note  defeasible  by  the  sub- 
stituted security.  That  not  being  furnished,  the  note  was  left  to  operate 
singly,  and  the  pleader  was  right  in  declaring  on  that,  or  relying  upon  the 
general  counts  without  setting  forth  the  provision  by  which  the  defendant 
might  come  in  and  substitute  the  security  for  protracted  payment.  It  was 
mtended  that  a  failure  to  defeat  the  note  in  the  manner  provided,  should  ro< 
mit  the  plaintiffs  to  their  remedy  on  the  note,  as  an  independent  contract. 

Then  was  there  such  a  case  appearing  at  the  trial  as  left  the  note  to  its 
unqualified  operation  ?  The  tender  was  properly  made  in  form  so  far  as  it 
went ;  and  had  it  been  maintained  in  substance  and  effeet,  might  have  been 
insisted  on  as  a  bar.  The  note  would  have  been  discharged  and  must  have 
been  delivered  np,  and  the  plaintiffs  put  to  their  remedy  on  the  acceptance, 
of  which  they  might  have  obtained  possession,  or  sued  for  its  value,  if  the 
agent  bad  refused  to  deliver  it  on  demand,  or  perhaps  they  might  have  sued 
the  acceptors  on  signifying  their  willingness  to  receive  it,  and  offering  the 
note  even  while  the  acceptance  lay  in  the  hands  of  the  agent  of  the  defend- 
ant. Indeed,  according  to  the  decided  balance  of  authority,  the  property  in 
the  acceptance  passed  to  the  plaintiffs  by  the  tender.  2  Kent^s  Com.  508, 
Sd  edit.  But  the  fatal  misfortune  to  the  defence  was,  that  the  acceptance 
was  destroyed  by  the  agent.  This  was  a  complete  revocation  or  countermand 
of  all  that  had  been  done  by  way  of  performance.  It  is  said  the  tender  was 
complete,  that  the  agent  had  performed  his  office,  and  had  no  power  to  annul 
the  performance  ;  that  he  had  power  only  to  complete  it,  as  he  did  do.  Sut 
the  difficulty  is  to  make  out  that  he  did  so.  You  send  an  agent  to  tender  an 
article  of  a  sort  which  you  stipulated  to  furnish ;  its  acceptance  is  declined 
at  the  moment,  and  your  agent  falling  into  a  pet  mutilates  it.  Yet  you  de- 
fend without  even  offering  a  substitute.  I  think  your  agent  has  not  done  his 
duty.  You  were  bound  to  suppose  that  the  article  might  at  once 
be  accepted,  that  it  might  therefore  ^remain  for  a  while  on  your  [  *274  ] 
agetit's  hands,  and  be  demanded  of  him  after  the  tenderee  should 
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be  more  fully  advised.  Snch  things  cannot  always  be  done  in  a  moment. 
And  by  an  act  of  destruction  or  mutilation  he  undoes  all  that  he  had  per- 
formed. He  becomes  a  bailee  for  the  tenderee  it  is  trae^  and  the  latter  may 
demand  of  him  the  subject  of  the  tender,  and  if  he  withhold  it,  sue  in  trover 
or  some  other  action  ;  and,  if  the  thing  be  not  destroyed  or  mutilated,  per- 
haps this  is  his  only  remedy.  Lamb  v.  Lathropy  13  Wendell^  95.  But  if 
it  be  destroyed,  or  its  value  impaired  by  the  act  of  the  agent,  because  not  ac- 
cepted, as  it  was  here,  this  is  a  wrong  which  the  tenderee  in  his  election  may 
treat  according  to  the  apparent  intent,  which  is  to  take  back  or  annul  all  that 
has  been  done.  The  tenderer,  whether  the  wrong  be  done  by  himself  or 
agent,  should  not  be  received  to  gainsay  such  a  construction.  The  tender 
must  be  not  only  formal  but  bona  fide.  The  tenderer  of  a  chatel  need  not, 
in  pleading,  say  uncore  prist j  Lamb  v.  Latkrop  ut  sup. ;  but  it  must  not  ap- 
pear in  evidence  that  he  has  wilfully  rendered  the  act  unavailable.  The 
obligation  to  keep  the  tender  is  not  always  imperious  as  it  is  where  money 
was  tendered.  As  to  chattels,  it  is  said  that  the  debtor  may  abandon  them. 
3  Kent  509,  ed,  before  cited.  They  may  be  ponderous,  their  custody  trouble- 
some or  expensive,  and  in  no  case  perhaps,  where  the  tenderor  retains  them, 
can  more  than  ordinary  care  in  keeping  them  for  the  tenderee  be  demanded. 
The  general  rule  was  laid  down  in  Lamb  v.  Lathrop.  They  arc  kept  at  the 
risk  of  the  tenderee.  In  the  case  at  bar,  there  was  no  more  excuse  for  not 
keeping  the  bill,  to  be  forth-coming  on  its  being  demanded  by  the  plaintiffii 
below,  than  for  not  keeping  specie  or  bank  bills  tendered  and  refused.  And 
the  destruction  of  the  bill  followed  by  this  defence  looks  like  an  intent  on  the 
part  of  the  defendant  by  his  own  wrong,  to  deprive  the  plaintiffs,  not  only  of 
all  remedy,  on  their  note,  but  on  the  substituted  security  provided  for  by  the 
parties.  I  do  not  deny  that  the  plaintiffs  below  might  have  brought  trover, 
or  sued  upon  the  acceptance,  notwithstanding  its  destruction ;  but  I  also 

think  they  had  a  right  in  their  election  to  act  upon  the  defendant's 
[  •276  ]     •conduct  according  to  its  plain  language  or  import,  which  was  a 

revocation  or  annulment  of  the  tender.  The  judgment  must  be 
affirmed. 

Judgment  of  the  superior  court  of  New-York  affirmed. 


-t-^*- 


StEVKR  vs.   SORNBERaEB. 

It  ii  no  defence  to  an  action  of  debt  on  a  rtooffniamct  nf  baUf  that  the  defendant  u  not  lidtie  to 
arrett  on  an  execution  on  the  judgment  in  the  cause  in  which  the  bail  was  put  in ;  the  leme- 
dy  of  the  bail  is  to  rarrender  the  principal,  if  the  latter  does  not  apply  Ibr,  and  oLtein  an  oc 
oMTrtttT,  to  beaauied  on  the  bail  pieoa. 
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Demitbree  to  pleas.  The  plaintiff  declared  in  debt  on  a  recogmzanee  of 
hail  entered  into  bj  the  defendant,  Uriah  Sombergerj  as  the  bail  and  manu- 
captor  of  Bansom  Somberfferj  in  an  action  commenced  against  the  latter  by 
the  plaintiff  in  this  court,  bj  capias^  returnable  in  the  term  of  October, 
1836.  The  deiendbXit  pleaded  that  the  suit  of  the  plaintiff  against  JRansom 
SambergeTy  was  commenced  for  the  recovery  of  money  due  to  the  plaintiff, 
for  goods  sold  and  delivered,  and  that  the  said  JRanwm  Sombergerj  for  the 
period  of  one  year  previous  to  the  commencement  of  the  suit  against  him^ 
had  been  and  still  was  a  remknt  and  inhabitarU  of  this  state,  to  wit,  at,  &c«, 
and  that  being  such  resident  and  inhabitant,  he  was  not  bound  by  the  law  of 
the  land,  to  render  himself  to  any  of  the  prisons  of  the  state,  according  to 
the  form  and  effect  of  the  recognisance,  upon  any  execution,  that  was  or 
could  be  issued  on  the  judgment  recovered  by  the  plaintiff  against  him,  nor 
could  he  be  arrested  by  virtue  of  any  execution  which  could  be  issued  upon 
such  judgment.  There  were  two  other  pleas  substantially  like  the  above ; 
to  all  of  which  the  plaintiff  demurred. 

Am  L.  Jordany  for  the  plaintiff. 

S.  StevenSj  for  the  defendant. 

•-By  the  CouHy  Nelson,  Ch.  J.  The  bail  is  estopped  from  [  •276  ] 
denying  that  his  principal  was  liable  to  arrest — it  is  conceded 
by  entering  into  the  recognizance.  2  Ld.  Raym.  1535.  8  WendM^  481, 
2.  The  privilege  set  up  belongs  to  the  principal  alone ;  he  ipay  waive  it 
if  he  pleases  ;  and  which  we  are  bound  here  to  assume  be  did  do,  otherwise 
he  would  have  applied  to  the  court,  or  a  judge  at  chambers,  for  a  discharge, 
instead  of  putting  m  bail.  The  idea  of  dvaresn  is  absurd,  as  special  biul  do 
not  come  into  the  cause  till  after  the  return  of  the  writ,  and  abundant  op- 
portunity to  apply  for  the  discharge. 

The  remedy  of  the  bail,  is  a  mrrender  according  to  the  rules  and  prac- 
tice of  the  court,  or  the  principal  might  have  procured  an  exoneretur  without 
it,  if  he  had  moved  in  time.     9  WendeU,  462.     19  id.  122. 

Judgment  for  pluntiff  on  demurrer,  leave  to  amend  on  usual  terms. 


Burrows  vs.  Turner. 

Wliere  a  ship  is  owned  bj  two  persons,  in  different  proportions,  and  one  of  them  agrees  to  pro- 
cure her  to  be  insnred,  and  she  is  in  (act  insured,  the  policy  expressing  the  insurance  to  be 
cm  aooomt  qfm,^  and  the  vesiel  b  lost^aad  the  Ion  psid  to  the  pas^  who  procured  the 
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insnmnce,  an  action  for  numey  had  and  received  lies  against  him,  at  the  salt  of  flie  oAer  par- 
ty, to  rccorer  his  proportion  of  the  loss  paid  hj  the  insurers. 

A  policy  of  insarance  on  account  of is  equivalent  to  a  policy  fir  whom  it  may  concern, 

and  in  such  case  proof  aliunde,  may  he  given  to  show  the  real  parties  in  interest,  although  it 
he  &  patent  ambiguity. 

Error  from  the  superior  court,  of  the  city  of  New-York.  Turner  sued 
Burrows,  to  recover  his  proportion  of  moneys  received  by  the  latter,  on  a  poli- 
cy of  inmrance  of^a  brig,  called  the  Burrows^  of  which  the  plaintiff  owned 
one  nxth,  and  the  defendant  the  residue.  The  negotiation  for  the  purchase 
was  conducted  by  OJuirles  Turnery  a  son  of  the  plaintiff,  John  Turnery 
from  the  tenth  to  the  fifteenth  of  January,  1827.  The  object  of  the  pur- 
chase was  to  procure  employment  for  Charles,  as  master  of  the 
[  •277  ]  yessel.  The  vessel  •was  valued  at  $8000,  but  in  consequence 
of  advances  made  to  the  crew,  and  buying  off  the  claims  of  ano- 
ther person  to  go  in  the  vessel  as  master,  it  was  agreed  that  the  plaintiff 
should  pay  the  sum  of  $1608,  as  the  price  of  one  sixth  of  the  vessel.  The 
plaintiff  accordingly  made  and  delivered  his  note  for  that  sum,  dated  15th 
January,  1827,  and  by  writing,  bearing  the  same  date,  the  defendant  certifir 
ed  that  he  had  on  that  day,  sold  to  the  pltuntiff  one-sixth  of  the  vessel,  and 
by  a  bill  of  sale  bearing  date  the  seventeenth  day  of  January,  he  regularly 
conveyed  one-sixth  of  the  vessel  to  the  plwntiff.  On  the  nineteenth  day  of 
January,  the  defendant  presented  to  the  Niagara  Insurance  Company y  of 
New-York,  an  application  for  the  insurance  of  the  vessel,  in  these  words : 
"  Eight  thousand  dollars  on  brig  BurrowSy  Turner  master,  valued  at  eight 
thousand  dollars,  to,  at,  and  from  New-York,  and  Carthagena— she  is  nearly 
loaded,  and  expects  to  sail  Wednesday  next,  if  ready— for,  and  at  New- 
York  to  Carthagena  and  back,  2  S4  per  cent."  And  on  the  same  <%,  the 
Niagara  Bisurance  Company  insured  the  vessel  at  $8000,  charging  a  pre- 
mium of  2  84  per  cent.  The  policy  commences  in  these  words,  "By  the 
"  Niagara  Insurance  Company  of  New-York.  Silas  E.  Burrows,  on  w> 
"  count  of         '  do  make  insurance,  and  cause  to  be  insured,  lost  or 

"  not  lost,  at,  and  from  New-York  to  Carthagena,  and  at,  and  from  thence 
"  back  to  New-York,  upon  the  body,  tackle,  apparel  and  other  furniture  of 
"  the  good  Am.  Brig,  called  the  Burrows,  whereof  is  master  for  the  present 
"  voyage — Turner,  or  whoever  else  shall  go  for  master  in  the  swd  vessel," 
&c.  Charles  Turner  testified,  that  when  he  agreed  to  purchase,  it  was 
agreed  between  him  and  the  defendant,  that  the  defendant  should  keep  the 
vessel  insuredy  and  after  the  sale  had  been  effected,  in  a  conversation  rela- 
tive to  the  vessel  between  the  plaintiff  and  defendant,  which  took  place  on 
the  twenty-first  day  of  January,  1827,  the  plaintiff  observed  "  well,  Mr. 
Burrows,  about  the  insurance,"  to  which  Burrows  answered,  "  she  is  insur- 
ed."   The  plaintiff  asked  ''  how  much/'  the  defendant  answered  <^  $8000." 
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The  plaintiff  asked  if  that  vxu  enough^  and  Burrows  replied  ye9^ 
the  is  fully  covered.  The  vessel  was  lost,  'and  on  the  19th  July,  [  •278  ] 
1827,  the  company  paid  the  defendant  $8000.  The  plaintiff  hav- 
ing rested,  the  counsel  for  the  defendant  moved  for  a  nonsuit^  on  the 
grounds :  1.  That  by  the  true  construction  of  the  policy,  the  plaintiff's  inte- 
rest was  not  covered ;  2.  That  parol  evidence  was  inadmissible  to  contradict 
or  vary  the  policy ;  and  3.  That  the  evidence  of  an  agreement  to  insure, 
would  not  entitle  the  plaintiff  to  recover  as  for  money  had  and  received; 
that  the  remedy,  if  any,  was  by  an  action  on  the  agreement.  The  court  re- 
fused to  nonsuit  the  plaintiff,  and  after  further  testimony  on  the  part  of  both 
the  defendant  and  plaintiff,  charged  the  jury  if  they  found  from  the  evi* 
dence,  that  the  defendant  at  the  time  of  the  sale  agreed  with  the  pluntiff, 
to  keep  the  vessel  insured  for  the  benefit  of  both,  and  did  admit  after  the 
insurance,  that  he  had  insured  for  the  benefit  of  both,  that  the  plaintiff  was 
entitled  to  recover  one-sixth  of  the  $8000  recovered  by  the  defendant.  To 
this  charge  the  defendant  excepted.  The  jury  found  a  verdict  for  the  plain- 
tiff,  for  the  sum  of  $2203,99.  The  trial  was  had  on  the  23d  June,  1837. 
Judgment  having  been  entered  on  the  verdict,  the  defendant  sued  oat  a  writ 
of  error. 

<?.  F.  Tcdman^  for  the  plaintiff  in  error. 

J,  Anihonj  for  the  defendant  in  error. 

By  the  Courty  Gowen,  J.  The  jury  found  that  the  defendant  agreed 
with  the  plaintiff  to  insure  the  plaintiff's  interest  in  one-sixth  of  the  brig, 
and  afterwards  informed  him  that  he  had  done  so.  The  defendant  owned 
five-sixths,  and  did  the  business  by  insuring  the  whole  in  his  own  name  ; 
and,  on  a  total  loss  happening,  he  exhibited  the  preliminary  proofs  and  ob- 
tained the  whole  valuation  in  his  own  name,  and  withholds  from  the  plaintiff 
his  share.  There  can  be  no  doubt  that,  under  such  circumstances,  the  de- 
fendant was  liable  in  this  action  for  money  had  and  received  for  the  plain- 
tiff's use. 

It  is  said  to  have  been  held  by  this  court,  that  the  policy  in  this 
case  was  so  constructed  as  not  to  be  capable  of  covering  *Tur-  [  *279  ] 
ner's  interest.  That  is  not  so.  When  the  case  was  here,  this 
coart  held  that  the  policy  did  not  do  so,  on  its  face ;  but  it  was  conceded 
that,  if  the  insurance  had  been  in  truth  on  joint  account,  and  the  policy 
had  been  general,  on  account  of  whom  it  might  concern,  the  fact  might  have 
been  shown  by  collateral  proof,  and  the  policy  then  have  the  effect  intended 
bj  the  joint  owners.  Turner  v.  Burrowty  5  Wendell^  541,  546.  When 
tiie  same  case  was  before  the  court  of  errors,  the  chancellor  thought  the 
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blank  in  this  policy  was  eqaivaloDt  to  a  general  open  declaration  of  interest, 
and  might  have  been  filled  up  according  to  the  truth  in  an  action  on  the 
policy.  8  WendeUj  144, 150, 151.  Indeed  some  of  the  court  thought 
that,  even  as  the  case  then  stood,  there  was  enough  in  it  to  have  required 
this  court,  instead  of  directing  a  nonsuit,  to  put  the  question  to  the  jury 
whether  Burrows  did  not  really  insure  both  his  own  and  Turner's  interest. 
Id.  157, 158, 159.  Tet  the  case  then  stood  without  the  testimony  of 
Charles  Turner,  which  is  directed  to  the  agreement  of  Burrows  to  insure  for 
Turner,  and  the  declaration  that  he  had  insured ;  and  the  jury  found  his 
testimony  to  be  true.  It  is  the  constant  practice  to  show  by  proof  alitmde 
the  real  owner,  when  the  insurance  is  general  for  whom  it  may  concern. 
The  blanJc  here  is  equivalent.  In  the  language  of  Senator  Westcott,  id. 
159, 1  think  it  might  be  shown  who  thi8  blank  is.  And  it  was  shown,  as  to 
one-sixth,  to  be  Turner.  The  blank  left  an  ambiguity  to  be  filled  up  by  ex- 
trinsic proof.  It  was  patent  if  you  please  ;  but  none  the  less  explainable 
for  that  reason.  Fish  v.  Hubbard* %  AdmWt^  21  WendeU,  651,  and  the 
eases  there  dted.  Vide  also  per  Parker^  (7.  J",  in  Brown  v.  ChUnum,  13 
Mass.  R.  161,  amd  Porter^  J.  in  Penmman  v.  Banemarey  6  Mart.  Lou,  B. 
i^.  S.  497. 

We  think  the  decisions  and  charge  of  the  court  below  were  correct ;  and 
the  judgment  should  therefore  be  affirmed. 

Judgment  affirmed. 


[  •280  ]  •CaosBT  vs.  Hillter. 

Where  a  vciuntary  cungnment  for  the  beiufit  of  ereditora  was  made  hy  debtors,  and  the  deed  of 
assignment  placed  in  the  hand  of  the  assignee  who  hesitated  to  accept  for  six  hours,  and  then 
claimed  the  property,  bat  before  he  concluded  to  accept,  the  property  was  levied  upon  by 
yirtue  of  executions  against  the  assignors,  it  was  held,  that  the  judgment  creditors  had  obtain- 
ed a  lien  upon  the  goods,  and  were  entitled  to  have  their  debts  satisfied  in  preference  to  the 
debts  of  the  creditors  provided  for  by  the  assignment 

Error  from  the  superior  court  of  the  city  of  New-York.  Crosby  brought 
an  action  of  replevin  against  Hillyer  for  a  large  quantity  of  merchaadize 
levied  upon  by  him  as  sheriff  of  the  county  of  New- York,  by  virtue  of  two 
executions  against  John  Hanna,  Alpheus  De  Forrest  and  Henry  O'Brien. 
The  defendants  in  the  executions  had  transacted  business  as  merchants,  ud- 
der  the  name  of  JZatina,  De  Forrest  ^  Go.  The  firm  was  dissolved  in  No- 
vember, 1887.  At  the  time  of  the  dissolution,  O^Brien  transferred  his  in- 
terest in  the  partnership  effects  to  Harniay  and  committed  to  him  and  Be 
Forrest  the  settlement  of  the  partnership  concerns.    On  the  twentjf-^eeond 
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day  of  December,  1837,  Hanna  and  Be  Forest  executed  a  voluntarj  assign- 
ment of  all  their  property  to  the  plaintiff,  Oharles  Crosby^  and  to  Robert  Q-. 
Hcama,  for  the  benefit  of  all  their  creditors,  giving  a  preference  to  two  cre- 
ditors, viz.  Misha  Powd,  jun.  and  John  N.  Selby.     On  the  day  preceding 
the  execution  of  the  assignment,  the  plaintiff,  Crosby,  was  solicited  by  James 
De  Forrest,  the  father  of  one  of  the  assignors,  to  accept  an  assignment  to 
himself  and  a  Dr.  Dodge,  and  he  consented  to  do  so ;  and' on  the  same  day 
Crosby  spoke  to  E.  Powell,  jun.,  who  was  the  book-keeper  and  chief  clerk 
of  the  firm  of  Hanna,  De  Forest  &  Co.,  to  obtain  his  services  in  case  he 
became  an  assignee,  to  which  Powell  assented.      The  assignment  was  exe- 
cuted on  the  twenty-second  day  of  December,  1887,  at  ten  minutes  before 
ten  o^ clock  in  the  forenoon,  to  Crosby  and  Robert  G.  Hanna,  in- 
stead of  to  Crosby  and  Dr.  Dodge ;  ^neither  of  the  assignees     [  *281  ] 
being  present.     The  assigriment  was  handed  to  James  De  For-      > 
rest  for  the  purpose  of  being  delivered  to  the  plaintiff,  and  it  was  according' 
ly  delivered  by  him  to  the  plaintiff  at  ten  o^ clock  A.  M,  of  the  same  day. 
James  De  Forrest  observed  to  him,  we  have  not  got  the  name  connected 
with  you  in  the  assignment  which  was  contemplated  ;  to  which  the  plaintiff 
answered  that  he  must  consider  of  it,  that  he  was  not  satisfied  with  the  in- 
dividual with  whom  he  was  connected,  and  told  De  Forrest  to  call  and  he 
would   give  him  an  answer  as  to  the  acceptance  of  the  assignment.    At 
about  one  o^ clock  P.  M,  of  the  same  day  De  Forrest  called  again  upon  the 
plaintiff,  who  said  that  he  had  not  made  up  his  mind  whether  he  would  ac- 
cept or  not,  as  he  had  not  had  time  to  inquire  about  Robert  G.  Hanna :  he, 
however,  retained  the  assignment  in  his  possession.     At  seven  minutes  after 
ten  o^dock  A.  M,  of  the  twenty-second  day  of  December,  the  executions  un- 
der which  the  defendant  justified  were  delivered  to  him,  and  B,tfive  minvtes 
cffter  eleven  o^ clock  of  the  same  day  the  property  in  question  was  levied 
upon,  it  then  being  in  the  store  No.  66  Liberty-street,  and  the  sheriff  left 
an  agent  in  charge  of  the  goods.    At  four  o^dock  P,  M.  of  the  same  day 
the  plaintiff  came  to  the  store,  claimed  the  goods  as  assignee,  employed 
Powdl,  and  put  him  in  possession  of  the  goods  as  far  forth  as  he  could  un- 
der the  circumstances.     Powdl  and  the  agent  of  the  sheriff  retained  a  joint 
possesiion  until  the  plaintiff  sued  out  the  writ  of  replevin  in  this  cause, 
when  the  goods  were  delivered  to  the  plaintiff,  who  has  since  remained  in 
possession,  acting  as  assignee  under  the  assignment.     On  the  twenty-third  of 
December,  1837,  Robert  O-,  Hanna,  by  writing  under  seal,  rdinquished  all 
interest  in  the  assigned  property  to  the  plaintiff.    The  jury  found  a  spedal 
verdict  settmg  forth  the  above  facts.    They  also  found  the  value  of  the  goods 
to  be  $3000,  and  in  case  the  court  should  give  judgment  for  the  defendant, 
they  assessed  his  damages  at  $3231,89.    The  court  rendered  judgment  for 
the  defendant  for  the  sum  assessed,  together  with  the  costs,      Whereupoi^ 
the  plaintiff  sued  out  a  writ  of  error. 
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[  •282  ]  •-&.  P.  Hurlbut,  for  the  plaintiff  in  error,  insisted  that  the 
deed  of  assignment  was  well  executed  as  matter  of  fact,  and  that 
its  actual  execution  by  the  assignors,  and  its  delivery  to  a  third  person  to 
convey  to  the  assignee,  determined  or  put  an  end  to  the  title  of  the  assign- 
ors in  the  property,  15  Wendell^  547  ;  and  the  subsequent  assent  of  the  as- 
signee perfected  the  title  in  him,  although  such  assent  was  not  fully  express- 
ed until  after  the  levy  under  the  executions.  He  took  by  relation  from  the 
delivery  of  the  deed  to  James  2>e  Forest^  Finer'*  Abr.  tit.  Relation^  290  ; 
3  Cowtn,  75  ;  Co.  LiU.  48,  b.  ;  2  Ventr.  198  ;  and  Wilt  v.  Franklinj  1 
Binn.  502,  a  case  directly  in  point,  where^  the  assent  of  the  assignee  was 
not  given  until  two  days  after  a  levy  under  an  execution.  See  also  1  Show* 
Pari,  Cos.  150.  Here  the  assent  of  the  assignee  previous  to  the  levy  should 
be  presumed.  He  had  been  solicited  to  act  as  trustee,  and  had  consented  to 
do  so  ;  he  made  antmgements  with  an  agent  to  take  charge  of  the  property  ; 
when  the  deed  of  assignment  was  delivered  to  him,  he  took  it,  and  retained 
it  in  his  possession  until  he  concluded  to  act ;  he  did  not  refuse  to  accept  the 
assignment,  but  only  hesitated  until  he  could  make  certain  inquiries,  and 
then,  even  before  his  co-trustee  relmquished  his  interest,  he  asserted  his  title 
under  the  assignment.  Not  having  notified  the  assignors  of  his  dissent,  he 
must  be  deemed  to  have  accepted  the  trust.  2  Ventr,  198.  1 R.  S.  731, 
§  142,  2d  ed.  1  Sumner,  537.  2  Etnt's  Comm.  533,  n.  a.  3i  ed.  But 
if  neither  of  the  trustees  accepted,  the  estate  vested  in  both  for  the  benefit 
of  the  cestuis  que  trust,  and  will  be  enforced  in  equity.  3  Paige^s  R,  420. 
6  id.  46.  13  Johns.  R.  814.  3  Co.  LiU.  290,  J,  §  4.  11  Wendell,  248. 
2  Kent's  Comm.  533  n.  a.  4  Johns.  Ch.  R.  529.  2  GalUson,  557. 
The  assignment  was  made  with  the  knowledge  of  Crosby ,  one  of  the  assign- 
ees, and  of  Powell,  one  of  the  creditors.  After  the  delivery  of  the  deed  of 
assignment  to  Crosby,  the  assignors  could  not  have  made  a  valid  second  as- 
signment ;  and  if  they  could  not  have  done  so,  the  defendant  is  not  pro- 
tected by  the  executions  An  actual  delivery  to  the  assignee  was  not  nec- 
essary ;  it  was  enough  that  the  deed  was  placed  in  the  hands  of 
[  *283  ]  a  third  ^person  to  be  delivered  to  him.  1  Johns.  Ch.  R.  240. 
2  Dyer,  167,  b.  12  Johns.  R.  446.  1  Salkeld,  301.  8  Co. 
27,  a.  Jt  was  not  necessary  the  assignee  should  execute  the  assignment, 
1  Edward's  Ch.  R.  261,  nor  that  the  creditors  should  expressly  consent  to 
the  assignment.  4  Johns.  Ch.  R.  248.  Under  the  revised  statutes  an  as- 
signment to  trustees  operates  as  a  grant,  and  does  not  require  any  express 
consideration.  11  WendeU,  248.  See  also  9  Serg.  ^  Rawle,  224  ;  2 
Conn.  R.  633. 

J.  Miller  ^  D.  Lord,jun.,  for  the  defendant,  placed  the  defenoe  upon 
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two  grounds  :  1.  That  the  assignment  was  frandalent  in  laWj  it  not  being  ac- 
companied bjr  an  immediate  delivery,  and  an  actual  and  continued  change 
of  possession  of  the  property  assigned  :  relying  upon  2    Wendell^  446  ;   17 
id,  53,  and  19  id.  181  ;   and  2.  That  the  assignment  did  not  become  a  valid 
and  effectual  instrument  in  the  hands  of  the  plaintiff,  so  as  to  vest  the  prop- 
erty in  him  previous  to  the  levy  by  the  defendant.     The  defendant,  or  rather 
the  judgment  creditors  are  entitled  to  all  the  protection  and  advantage  that 
2k  bona  fide  purchaser  could  claim  at  the  time  of  the  levy.     There   was  no 
actual  delivery  at  the  time  the  assignors  aflSxed  their  hands  and  seals  to  the 
iDStrament,  nor  was  there  a  delivery  when  it  was  put  into  the  hands  of 
their  agent  to  take  to  the  plaintiff.     The  right  of  the  assignors  to  dispose  of 
the  property  did  not  determine  or  cease  until   Crosby  actually  consented  to 
accept  the  assignment.     If,  after  making  inquiries  as  to  his  co-assignee,  he 
had  ultimately  refused  to  accept  the  trust,  the  assignment  would  have  been 
of  no  validity.     1  Edwards^  Ch.  M,  261.     Whilst  he  kept  it  without  con- 
senting to  accept  the  trust,  it  was  a  dead  letter,  and  the  assignors  might  have 
revoked  it.     Assent  could  not  be  presumed  from  silence,  or  from  previous 
understanding  between  the  parties,  because  he  spoke  and  declined  the  trust 
for  the  reasoK  that  a  parson  other  than  the  one  contemplated  was  associated 
ytith  him.     Until  he  did  accept,  the  assignors  might  dispose  of  the  property, 
and  the  assignment  could  not  affect  judgment  creditors  or  prevent  them  from 
obtaining  a  lien  by  an  actual  levy.     In  a  case  like  this,  there  can 
be  no  valid  delivery  without  acceptance,  'actual  or  presumed.     1     [  *284  ] 
Johns.  Cas.  116.     20  Johns.  B.  184.     2  Wendell,  317.    Until 
acceptance,  the  title  was  not  in  Crosby  ;  had  he  utterly  refused,  the  assign- 
ment would  have  been  a  nullity.     In  whom,  then,  was  the  title  ?     Surely 
in  no  other  than  the  assignors.     The  repeated  applications  to  Crosby  show 
that  they  did  not  intend  the  instrument  should  take  effect  unless  he  accepted 
the  trust. 

The  authorities  referred  to  by  the  counsel  for  the  plaintiff  establish  the 
doctrine  of  relation,  as  between  a  grantor  and  grantee,  or  their  represent- 
atives, but  do  not  apply  when  the  rights  of  third  persons  intervene.  Per 
SiUherUmd,  J.  in  Jackson  v.  McMichael,  3  Cowen,  75.  See  also  Frost  v. 
Beehman,  1  Johns.  Ch.  B.  297  ;  Viner^s  Abr.  tit.  Belation,  p.  288  ;  3 
Rep.  29  a.,  and  the  case  of  Jackson  v.  Bowland,  6  Wendell,  666.  The 
case  in  15  Wendell,  547,  the  counsel  said  did  not  apply  ;  and  what  was 
said  in  2  Vent.  198,  they  insisted  was  obiter.  As  to  the  case  of  WiU  v. 
Franklin,  cited  on  the  other  side,  they  contended  it  was  not  law,  and  that 
even  that  case  essentially  differed  from  this,  inasmuch  as  the  assignee  there 
ai  once  accepted  the  trust,  and  by  so  doing  concluded  the  assignor.  As  to 
the  doctrine  that  the  estate  vests  for  the  benefit  of  the  cestuis  que  trust, 
where  the  trustees  refused  to  accept,  the  counsel  for  the  defendant  contend- 
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ed  thafc  it  does  not  apply  to  the  case  of  a  grants  nor  where  the  question  of 
delivery  of  the  deed  is  in  doubt :  but  that  it  applies  only  to  cases  where  the 
trusts  are  fixed  by  a  complete  delivery,  and  irrevocable,  as  in  the  cases  of 
the  creation  of  a  trust  by  will,  or  of  an  acceptance  and  subsequent  death  or 
inability  of  the  trustees  to  act. 

By  the  Court,  Nelson,  Gh.  J.  Nothing  is  clearer  than  that  the  execa. 
tions  attached  before  the  assignment  of  the  goods  to  the  plaintiff  took  effect. 
The  goods  were  bound  from  the  delivery  of  the  writs  to  the  sheriff,  2  R.  S. 
289,  §  13,  which  was  at  seven  miniUes  pa»t  ten  o^ clock  A.  M.  down  to  one 
0^ clock  P.  iLT.,  the  plaintiff  bad  expressly  refused  to  accept  the  trust.  The 
mere  taking  into  his  hands  the  instrument  and  retaining  it,  amounted  to 
nothing.  There  must  be  an  acceptance  of  the  trust— a  delivery  without  ac- 
ceptance, is  nugatory.  12  John9.  It.  418.  There  can  be 
[  *285  ]  *no  presumption  of  acceptance  from  the  time  of  the  delivery 
here,  as  the  declarations  of  the  assignee  negative  the  fact. 

Indeed,  here  was  an  actual  levy  and  custody  of  the  goods  before  the  exe- 
cution and  delivery  of  the  assignment. 

There  is  nothing  in  the  transaction,  that  should  induce  us  to  make  favoi^ 
able  intendments  in  support  of  the  title  of  the  assignee.  The  Whole  of  it  is 
the  obvious  contrivance  of  a  failing  firm  to  place  their  property  beyond  the 
reach  of  impending  executions ;  and  that,  too,  without  any  previous  commu- 
nication  with,  or  for  aught  that  appears,  knowledge  of,  their  general  creditors. 
It  is  an  enterprize,  exclusively  of  their  own. 

Judgment  affirmed. 


■^  ¥- 


Andrews  vs.  Pontitb. 

Where  a  party  by  a  written  instmment  recited  that  he  had  taken  a  lease  of  a  lot  of  ground  of 
another  in  a  certain  street,  and  agreed  on  the  opening  of  another  street  into  the  street  in  which 
the  lot  was  sitoatcd,  that  he  would  pay  his  landlord  $100  as  soon  as  snch  new  street  should 
be  opened ;  and  it  was  proved  that  such  writing  was  executed  contemporaneotaly  with  the 
lease  recited  in  it ;  it  was  held,  that  the  execution  of  the  lease  was  a  sufficient  oonsideratiim 
for  the  agreement,  and  that  in  an  action  on  the  agreement  the  landlord  was  entitled  to  recover. 

It  seems  also,  that  though  the  consideration  had  been  pcut  and  executed,  upon  proof  of  the  ma- 
king of  the  lease,  the  jury  would  have  been  warranted  to  infer  that  it  was  executed  at  the  re- 
ffuest  of  the  defendant ;  and  that  even  the  word  agree  might  import  evidence  of  a  conaidem- 
tion  sufficient  to  support  the  agreement. 

Error  from  the  New-York  C.  P.  Andrews  sued  Pontue  in  the  court  be- 
low, in  assumpsit  on  the  following  instrument :  "  I,  Paul  Pontue,  having  leased 
from  Samuel  Andrews  a  certain  piece  of  ground  in  Second  street,  between 
Avenue  D.  and  G. ;  and  it  being  in  contemplation  to  open  Sheriff  street,  from 
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Honston  to  Second  street,  I  do  hereby  agree  and  bind  myself  to  pay  to  the 
said  Samuel  Andrews  the  sum  of  one  hundred  dollars  whenever  and  as  soon  as 
the  said  street  shall  be  opened.  New-York,  May  7, 1835."  The  de- 
claration  recited  the  lease  and  set  forth,  as  the  ^consideration  of  the  [*  286  ] 
agreement,  the  opening  of  Sheriff  street,  averring  that  such  opening 
would  increase  the  value  of  the  demised  premises  ;  and  that  it  had  been  opened. 
The  declaration  also  contained  the  general  counts.  At  the  trial,  the  signing 
of  the  contract  was  admitted.  The  defendant's  counsel  moving  for  a  non- 
sait  because  the  instrument  was,  on  its  face,  a  nudum  pactum^  the  plaintiff 
proposed  to  prove  a  consideration  by  extrinsic  evidence,  which  the  court  be- 
low decided  he  might  do ;  and  he  proved  that  the  agreement  was  made  co- 
temporaneously  with  the  lease,  which  with  the  contemplated  rise  in  value 
from  opening  Sheriff  street,  was  in  fact  the  consideration  for  it.  This  was 
proved  by  one  Valentine  who  said  he  drew  the  lease  and  agreement  accord- 
ingly, and  they  were  executed.  The  court  said  this  did  not  vary  the  case 
from  what  it  appeared  to  be  by  the  agreement  declared  upon  ;  and  that  being 
without  consideration,  was  void.  They  therefore  nonsuited  the  plaintiff,  who 
took  an  exception  and  brought  error  to  this  court. 

D.  Gfrahamj  Jun,,  for  plaintiff  in  error. 

(71  B.  JSeoles^  for  the  defendant  in  error. 

By  the  Courts  CowsN,  J.  The  pliuntiff  was  nonsuited  upon  the  abstract 
ground  that  the  agreement  in  evidence  was  without  consideration  either  ap- 
pearing on  its  face,  or  made  out  by  Valentine's  evidence ;  and  not  because 
there  was  any  variance  between  the  consideration,  as  set  forth  in  the  declara- 
tion, and  that  relied  upon  at  the  trial.  This  relieves  the  case  from  any  ques- 
tion upon  the  pleadings,  and  raises  the  single  one,  whether  a  sufficient  con- 
sideration was  made  out  at  the  trial  or  is  inferable  from  the  evidence. 

First,  it  may  be  conceded  that  the  naked  circumstance  of  the  plaintiff  hav- 
mg  some  time  before  executed  a  lease  to  the  defendant  would  not  constitute 
a  consideration  legally  available  in  support  of  the  defendant's  promise.  Being 
completely  past  and  executed,  and  not  on  the  defendant's  request,  no 
obligation  would  therefore  lie  upon  him  to  pay  *the  sum  promised.  [  *287  ] 
Such  is  undoubtedly  the  rule,  as  to  the  form  of  pleading.  There  a 
promise  averred  to  be  in  consideration  of  a  past  act^  is  not  taken  to  be  valid 
without  the  additional  averment  that  the  act  was  done  on  request,  or  some  equi- 
valent averment ;  though  I  am  not  prepared  to  concede  that,  when  we  come  to 
the  evidence  and  have  the  recital  of  a  past  consideration  before  us,  and  an  agree- 
ment apparently  treating  that  as  the  consideration,  a  request  may  not  be  im- 
plied.    Evidence  that  yesterday  A.  delivered  to  B.  his  horse,  and  that  to- 
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day  B.  agreed  to  pay  him  ^100  in  consideration  of  that  delivery,  would  clea^ 
ly  authorize  a  jury  to  imply  a  request ;  and  why  not  on  a  writing  stating  the 
same  facts  ?  Suppose  it  should  run  thus :  A.  having  sold  and  delivered  to 
me  his  horse,  I  promise  to  pay  him  $100  on  the  opening  of  Sheriff  street; 
who  would  hesitate,  on  that,  to  say  that  a  sale  on  request,  or  such  a  sale  as 
would  constitute  a  valid  consideration,  was  meant  ?  We  are  too  apt,  on  ques- 
tions of  this  kind,  to  confound  the  doctrine  of  pleadings  and  evidence.  In 
the  former  a  request  must  always  be  alleged  as  parcel  of  a  past  consideration. 
On  the  evidence  it  is  scarcely  ever  proved  directly ;  but  is  left  to  be  inferred. 
After  Valentine  had  stated  that  the  leasing  and  agreement  were  cotempo- 
raneous,  and  that  one  was  in  fact  the  consideration  of  the  other,  it  was  very 
strong  to  say  that  no  request  could  be  implied.  The  distinction  between 
pleading  a  request  and  proving  one  arises  every  day.  It  passes  almost  with- 
out notice  in  practice  ;  and  is  not  much  regarded  by  the  books.  It  is  glanced 
at  in  1  Saund,  PL  and  JEv.  137,  Am.  ed.  of  1829 ;  and  treated  of  a  little 
more  at  large  in  1  Saund.  R.  264,  note  (1.)  I  cannot  bring  myself  to  doubt 
that  an  express  averment  of  a  request  in  this  declaration  would  have  been 
very  well  supported  by  the  proof  adduced  at  the  trial.  At  any  rate,  I  have 
no  doubt  the  jury  might  have  inferred  that  the  recited  lease  was  given  at  the 
defendant's  request,  after  what  Valentine  swore  to.  Admitting  that,  on  the 
face  of  the  writing  the  matter  stood  ambiguously  on  the  request,  and  whether 

it  constituted  the  consideration  for  the  promise,  it  was  an  ambigu- 
[*  288  ]     ity  explainable  *within  several  of  the  cases  cited  in  Fuh  v.  HvJh 

bardie  AdmWs^  21  Wendell^  661 ;  indeed,  within  the  principle  of 
that  case  itself.  No  objection  could  be  made  to  receiving  parol  evidence  on 
the  ground  that  the  consideration  was  a  demise  of  real  estate  ;  and  so  con- 
necting with  a  promise  parol  evidence  would  be  inadmissible  by  the  statute  of 
frauds,  being  executed,  it  might  as  well  be  connected  in  that  way  as  the 
sale  of  a  chattel.  Even  a  deed  in  fee  may  be  thus  connected,  in  assumpsit 
for  land  sold.  Bowtn  v.  Belly  20  Johns.  R.  338.  In  the  case  cited  the 
connection  between  the  deed  and  the  promise  was  shown  entirely  by  parol 
evidence,  which  was  also  used  even  to  contradict  the  clause  in  the  deed 
which  acknowledged  the  consideration  money  to  have  been  paid.  The  rule 
in  respect  to  all  contracts  is  ut  res  magis  valeat  quam  pereat.  The  dili- 
gence and  astuteness  which  it  is  the  duty  of  courts  to  exert  in  searching  af- 
ter a  consideration  and  connecting  it  with  a  promise  is  illustrated  by  cases 
on  guaranties.  These  must  always  be  in  writing  ;  but  the  connection,  and 
even  the  existence  of  the  consideration,  need  not  be  directly  and  clearly  ex- 
pressed. Although  the  writing  be  obscure  or  ambiguous,  the  courts  take  it 
with  its  surrounding  circumstances ;  and  it  is  said,  in  figurative  style,  will 
$pell  out  a  consideration  if  possible.  These  cases  have  been  so  recently  un- 
der our  consideration  and  so  much  examined,  that  we  need  not  go  over  them. 
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What  then  13  the  case  at  bar  on  the  written  agreement  and  the  parol  evi- 
dence, if  we  are  apt  to  rely  specifically  on  the  act  of  giving  the  lease  as  the 
consideration  ?  The  lease  was  taken  with  the  defendant's  assent,  and  he  at 
the  same  time  agreed  to  pay  the  $100,  which  the  witness  threw  into  the 
form  of  the  agreement  declared  on.  Assent  in  dealing  to  receive  an  arti- 
tide  sold  or  let  is  constantly  received  to  evince  such  a  request  as  will  sattsh 
fj  the  averment  in  the  declaration.  In  pUading  you  avtr  things  exactly  ac- 
cording to  the  legal  effect :  in  evidence  you  often  infer  them. 

But  suppose  the  recital  made  nothing  towards  showing  a  consideration ; 
suppose  it  a  nullity  and  strike  it  out  of  the  instrument,  I  am  still 
of  opinion  that  sufficient  is  left  from  *which  to  imply  a  considera-  [  *289  ] 
tion.  The  contract  will  then  be,  '^  I  do  hereby  agrtt  and  bind  my- 
self to  pay  to  Samuel  Andrews  the  sum  of  one  hundred  dollars,  whenever  and 
as  soon  as  Sheriff  street  shall  be  opened.''  Words  like  these,  standing  alone, 
were,  in  Easter  term,  1839,  held  by  the  queen's  bench,  in  England,  to  import  a 
consideration,  and  were  received  as  sufficient  to  sustain  an  action  upon  an  ac- 
count stated.  Darned  v.  WiUdneon^  1  Jurist^  Am,  ed,  by  Hoist.  ^  Voarh, 
372.  The  words  were,  ^^  I  agree  to  pay  C.  D.  ^695,  at  four  instalments, 
(mentioning  time  and  place  for  all  except  j£95,)  and  adding,  '^  The  remaining 
£95  to  go  as  a  set  off,"  &c.  on  a  certain  debt.  The  court  pronounced  this 
to  be  an  agreement^  not  a  promissory  note  ;  and  held  that  the  word  agreej 
of  itself,  imported  a  consideration.  Lord  Denman,  Ch.  J.  said,  '^  I  think  the 
promise  in  this  case  conveyed  by  the  words  *  I  agree  to  pay,'  imports  a  con- 
sideration, without  doing  any  violence  to  the  language."  And  the  three 
other  learned  judges,  Littledale,  Patteson  and  Coleridge,  expressly  con- 
curred in  the  remark.  The  case  is  in  point,  and  agrees  with  what  has 
long  been  understood  from  the  word  agreement^  as  used  in  the  statute  of 
frauds.  It  means  not  only  a  promise  but  a  quid  pro  qw>^  Wain  v.  Warltere^ 
5  Ea9t^  10.  Lord  EUenborough,  in  the  case  cited,  denied  that  the  word  was 
to  be  understood  in  a  loose  and  incorrect  sense,  '^  as  synonymous  to  promise 
or  undertaking^*^  but  ^^  in  its  more  proper  and  correct  sense,  as  signifying  a 
mutual  contract  on  consideration  between  two  or  more  parties."  in  this 
view  the  court  concurred.  So  much  for  the  word  when  used  in  a  statute ; 
2i fortiori  when  used  in  a  contract.  The  statute  might  have  been  made  op- 
erative without  such  a  construction.    Li  the  view  we  are  now  taking,  this 

contract  cannot. 
We  have  been  favoured  with  the  views  of  the  learned  judges  in  the  court 

below,  through  a  report  of  their  opinions.  They  did  not  agree  in  sustaining 
this  nonsnit.  Two  of  them  felt  a  difficulty  in  overcoming  the  ambiguity,  the 
force  of  which  I  have  noticed ;  but  which,  with  deference,  I  have  supposed 
not  to  be  insurmountable.  Neither  of  them  adverted  to  the  im- 
port of  the  word  agree^  when  considered  *ex  proprio  vigore.  [  *290  ] 
Vol.  XXIV.  28 
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The  third  thought  the  prombe  might  be  sustained  on  an  intendment 
arising  upon  the  face  of  the  instrument  that  some  damage  would  arise 
to  the  plainiiff  from  opening  Sheriff  street,  with  which  the  promise  might  be 
connected.  Were  it  necessary,  I  should  think  the  case  might  well  have  been 
put  to  the  jury  in  that  third  sense  ;  and  it  should  rather  have  been  main- 
tained upon  it  than  allowed  to  fail.  The  other  learned  judges  admitted  that 
it  was  a  strong  case  for  intendment  in  favor  of  some  consideration  ;  but  I 
think  they  felt  themselves  too  much  fettered  by  the  exact  words  which  they 
appear  to  have  looked  at  in  the  light  of  the  cases  upon  mere  pleading.  If 
tied  up  to  them,  and  bound  to  go  on  the  very  words  in  the  recital,  they  were 
clearly  right.  These  words  do  literally  import  a  past  demise  without  telling 
us  that  it  was  on  the  defendant's  request^  and  without  directly  treating  it  as 
a  consideration,  or  clearly  showing  any  consideration ;  and  the  difBculty  per- 
haps was  not  literally  obviated  by  what  Valentine  said.  Exactly  following 
the  recital  in  pleading^  would  have  made  a  defective  declaration.  But  when 
we  come  to  evidence^  the  whole  field  of  intendment  and  construction  is  open- 
ed. There,  we  may  presume,  more  strongly  than  in  support  of  a  declara- 
tion, though  after  verdict.  Yet  then,  in  favor  of  a  declaration,  obscure 
words  may  be  holden  equivalent  to  the  direct  averment  of  a  request.  1 
Sound,  JR.  264,  note  (1,)  before  citedj  puts  the  case  I  have  supposed  as  a 
proper  one  from  intendment  after  verdict.  Vide  the  case  cited  by  him: 
Hayes  v.  Warreny  2  Str.  938  ;  2  Bamardist.  K.  B.  55,  71,  140,  S.  C. 
In  considering  questions  of  this  kind,  we  should  constantly  keep  in  view  the 
precaution  inculcated  by  my  brother  Nelson,  in  Barber  v.  Wihon,  12  Wenr 
ddly  102.  In  pleading  an  insolvent's  discharge,  you  must  always  ever  the 
jurisdictional  facts,  such  as  the  residence  of  the  debtor,  the  petition  of  two- 
thirds,  &c.  In  the  case  cited,  the  court  below,  on  the  numerous  cases  to 
that  effect  in  regard  to  pleading^  required  direct  proof  of  jurisdiction,  inde- 
pendently of  the  written  discharge.    This  was  holden  erroneous.     When 

you  come  to  the  department  of  evidence,  you  go  on  wider  ground. 
[  *291  ]     Accordingly,  Mr.  Justice  Nelson  remarked,  "  the  fallacy  of  the 

argument  consists  in  blending  the  rules  of  evidence  with  the  rules 
of  pleading." 

For  one,  I  feel  quite  clear  that  the  contract  in  question  was  sustainable 
on  the  evidence,  in  several  paints  of  view.  The  judgment  below  must, 
therefore,  be  reversed,  a  venire  de  novo  to  go  from  the  common  pleas  ;  the 
costs  to  abide  the  event. 

Nelson,  Gh.  J.  and  Bronson,  J.  said,  the  lease  and  the  agreement  to 
pay  (100  being  both  executed  at  the  same  time,  and  as  part  of  the  same 
transaction,  show  a  good  consideration  for  the  undertaking  to  pay  0100  on 
the  opening  of  Sheriff  street ;  and  the  plaintiff  was  therefore  improperly 
nonsuited. 
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McCarty  k  Allison  vs.  Hudsons. 

Where  a  plaintiff  in  repiUvm^  to  an  avowry  for  reni^  pleads  a  tortious  tvidion  by  the  landlord' 
sach  pica  is  not  sustained  by  proof  that  the  landlord  entered  by  virtue  o{  summary  proceeding 
under  the  landlord  and  tenant  act  for  tlic  non-payment  of  tha  rent 

Althoagh  such  entry  be  found  by  a  special  verdict^  the  tenant  is  not  entitled  to  judgment  in  an 
action  of  replevin  brought  for  goods  subsequently  taken  as  a  distress  for  rent,  where  he 
pleads  a  tortious  eviction  ;  to  enable  him  to  avail  himself  of  such  entry  in  bar  of  a  distress 
for  rent,  ho  sliould  specially  plead  the  resort  of  the  landlord  to '  the  other  remedy.  On  the 
coDtrary,  the  landlord  under  such  verdict  is  entitled  to  judgment  non  obstante  veredicto, 

A  fact  found  by  a  special  verdict^  which  would  l)e  a  bar  to  a  recovery,  or  defeat  a  defence  if  pro- 
perly pleaded,  will  not  be  regarded  by  the  court  in  rendering  judgment ;  the  court  can  look 
only  at  such  facts  as  properly  arise  under  the  issues  joined. 

Error  from  the  New-York  0.  P.  The  plaiotiffa  below,  W.  H.  k  R.  B. 
Hudson,  brought  replevin  against  McCartj  and  Allison  for  taking  certain 
goods  and  chattels.  The  defendants  pleaded:  1.  Non-eepit;  and  2.  Putin 
an  aoof/ory  and  cogmzanee^  justifying  the  taking  of  the  goods  under  a  war- 
rant of  distress  for  $278,  a  quarter's  rent  due  Ist  February^ 
1837,  under  a  demise  of  certain  premises  from  McCarty  *to  the  [  *292  ] 
plainUflb.  The  plaintiffs  pleaded :  1.  No  rent  in  arrear ;  2.  That 
after  the  demise,  to  wit,  on  or  about  the  8(2  March,  1837,  McCarty,  tcith 
force  and  armSj  &c.,  entered  the  demised  premises  and  evicted  the  plain- 
tiffs ;  and  3.  That  at  the  time  of  the  making  of  the  demise,  Robert  E. 
Hudson,  one  of  the  plaintiflb  in  this  suit,  was  an  infant,  within  the  age  of  21 
years.  The  defendants  replied,  taking  issue  upon  the  plea  of  no  rent  in  ar- 
rear ;  2.  They  denied  that  with  force  and  arms  they  entered  the  demised 
prdmises  and  evicted  the  plaintiffs ;  and  3.  That  before  the  commencement 
of  this  suit,  to  wit,  on,  &c.  Robert  E.  Hudson  attained  the  age  of  21 ;  and 
afterwards,  to  wit,  on,  &c.  ratified,  &c.  To  this  last  replication  Robert  E* 
Hudson  rejoined,  denying  the  ratifieation  of  the  claim  for  rent.  Upon  the 
issues  joined  upon  those  pleadings,  the  parties  went  to  trial,  and  the  jury 
found  a  special  verdict  that  the  rent  claimed  by  the  defendants  below  was 
and  is  due  and  in  arrear ;  that  Robert  E,  Hudson  did  ratift/  the  claim  for 
rent  in  manner  and  form,  &c.  that  on  the  8th  May,  1837,  McCarty  did, 
with  force  and  arms^  kc.  enter  in  and  upon  the  demised  premises  and  evict 
the  plaintiffs,  under  and  in  pursuance  of  summary  proceedings  had  under 
the  landlord  and  tenant  act  for  the  non-payment  of  rent  due  on  the  first  day 
of  November  J 1836,  and  on  the  first  day  of  February,  1837  ;  and  on  the 
29th  May,  1837,  took  the  goods  in  the  declaration  mentioned  as  a  distress 
for  rent,  and  if,  &c.  they  find  for  the  plaintifb  six  cents  damages  and 
six  cents  costs.  They  also  assessed  the  valu£  of  the  goods  at  0500.  Upon 
this  verdict  the  C.  P.  rendered  judgment  for  the  plaintiffs.  The  defendants 
sued  oat  a  writ  of  error, 
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(7.  (y  Connor^  for  the  plaintiffs  in  error. 

T.  Phoenix  ^'  J,  A.  Morrill^  for  the  defendants  in  error. 

By  the  Courts  Nelson,  Ch.  J.    It  is  insisted  by  the  counsel  for  the 
plaintiffs  in  error  that  the  facts  found  by  the  special   verdict  do 
[  *293  ]     not  support  the  issue,  setting  up  a  wrongful  •eviction  by  the  les- 
sor, and  that  as  all  the  other  issues  were  expressly  found   for  the 
defendants,  judgment  should  have  passed  in  their  favor. 

The  plea  undoubtedly  sets  up  a  tortious  or  wrongful  entry  and  expulsion, 
and  must  be  regarded  in  that  light.  It  avers  that  the  lessor,  with  farce  and 
armsj  &c.  entered  in  and  upon  the  demised  premises,  and  expelled  and  re- 
moved the  lessees.  In  this  respect  it  is  in  the  usual  form  of  pleas  of  this 
character.  2  Chitty,  486  and  633.  1  Saund.  204,  n.  2.  Salmon  v. 
Smithj  Asht.  Unt.  411.  4  Cowen,  584.  Sutherland,  J.  The  fact  also,  if 
properly  pleaded,  constituted  a  perfect  bar  to  the  action,  as  the  precedents 
of  pleas  above  referred  to  show. 

But  the  special  verdict  entirely  fails  to  substantiate  the  plea.  It  shows  a 
lawful  entry,  and  possession  by  reason  of  the  forfeiture  of  the  lease,  instead 
of  an  unauthorized  forcible  expulsion.  The  principle,  therefore,  upon  which 
the  defence  was  placed  by  the  pleadings,  totally  failed. 

The  plea  itself  was  defective,  and  should  have  been  demurred  to.  The 
wrongful  entry  and  eviction,  to  constitute  a  bar,  must  have  taken  place  bt- 
foTt  the  rent  claimed,  fell  due.  Such  is  the  form  of  the  precedents,  and 
the  averment  is  material.  1  Saund.  204,  n.  2.  Comyns^  Land,  and  Ten. 
524.    4  Cowen,  b85. 

It,  is,  however,  insisted  that  the  facts  contained  in  the  special  verdict  con- 
stitute an  answer  to  the  avowry  upon  another  ground  :  namely,  that  the  re- 
moval of  the  tenants  under  the  landlord's  act,  2  R.  S.  422,  §  28,  &c.  for 
non-payment  of  rent  due  1st  February,  operated  as  a  waiver  of  tite  remedy 
by  distress.  Admitting  this  to  be  so,  it  is  not  the  question  presented  upon 
the  record,  and  that  is  a  sufficient  answer.  The  special  verdict  must  be  ex- 
amined with  reference  to  the  issues  which  the  jury  are  empanelled  to  try  ; 
and  the  question  is  not,  whether  the  facts  found  may  not  constitute  a  ground 
of  defence  if  properly  before  the  court,  but  whether  or  not,  upon  the  whole 
record,  the  particular  defence  set  up  has  been  established.  To  that  we 
respond,  in  this  case,  that  it  has  not  been  established  ;  that  the 
[  *294  ]  facts  *fail  to  maintain  it  in  judgment  of  law.  The  plaintifi^  should 
have  pleaded,  specially,  the  resort  to  the  remedy  which  it  is  con- 
tended waives  the  right  of  distress. 

Judgment  reversed  :  venire  de  novo  from  the  C.  P. 
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Fellows  and  others  vs.  Stevens. 

A  creditor  who  has  signified  his  assent  to  a  composition  between  his  debtor  and  the  creditors 
at  laige  of  sach  debtor,  cannot  subsequently  withdraw  his  assent  without  the  consent  of  the 
debtor  ]  but  if  such  consent  be  given,  the  debtor  cannot  afterwards  set  up  the  agreement  for 
a  composition,  in  bar  of  an  action  for  the  recovery  of  the  original  demands. 

Assent  to  a  composition  may  be  as  well  by  surrendering  debts  and  taking  composition  notes, 
as  by  signing  and  sealing  a  composition  deed. 

A  composition  as  to  simple  contracts,  may  be  by  paroli  but  whether  to  affect  debts  due  by  spe- 
dalUy^  it  should  not  be  under  seal,  quere^ 

As  between  a  debtor  and  creditor,  an  accord  to  accept  a  less  sum  than  the  whole  debt,  is  no 
bar,  though  satisfaction  be  tendered ;  but  if  the  accord  extend  to  aU  the  creditors  of  the 
debtor,  it  is  otherwise. 

Error  from  the  superior  court  of  the  city  of  New-York.     The  plaintifi, 
Fellows,  Read  &  Go.  commenced  an  action  of  assumpsit  against  Stevens  on 
five  promissory  notes,  the  la^t  of  ivhich  bore  date  on  the  14th  September, 
1836,  amounting,  together  with  the  interest  thereof  on  the  day  of  trial,  to 
$5020,18.     The  defendant  pleaded  non-assumpsit  and  payment,  and  on  the 
trial  of  the  cause  produced  in  evidence  a  deed  of  assignment  executed  by 
him  on  17th  November^  1836,  to  John  Heathy  conveying  to  him  his  stock  in 
trade  as  a  jeweller,  and  other  property, /or  the  benefit  of  all  his  creditors^ 
giving  a  preference  to  certain   of  them.     On  5th  December  j  1836,  the  de- 
fendant made  proposals  in  writing  to  his   business   creditors  (  in  which  he 
stated  that  he  had  suspended  the  execution   of  the  assignment  made  by  him 
to  Heath)  to  settle  with  them  as  follows  :  on  the  surrender  of  their  actual 
claims  against  him  he  would  give  to  them  respectively  his  notes  at  six,  twelve 
and  eighteen  months  from  the  date  of  the  proposals,  of  equal  amounts,  mak- 
ing together  75  cents  on  the  dollar.    If  the  creditors  preferred 
*to  settle  at  once  by  receiving  goods,  he  offered  to  give  them  66     [  *295  ] 
per  cent. ;   in  the  proportion  of  36  per  cent,  in  precious  stones, 
not  set,  at  first  cost,  and  80  per  cent,  in  jewelry  at  wholesale  prices.    The 
contract  to  be  binding  as  soon  as  creditors  to  the  amount  of  two-thirds  of  the 
total  of  his  business  debts  would  accept  the  proposals.    A  number  of  the 
defendant's  creditors,  whose  debts  amounted  to  upwards  of  $26,000,  and 
among  whom  were  the  plaintiffs  in  this  cause^  accepted   the  proposals  by  a 
writing  endorsed  on  the  same.      In  pursuance  of  these  proposals  a  large 
number  of  the  creditors  of  the  defendant,  and  amongst  whom  again  were 
the  plaintiffs  in  this  case^  on  the  16th  D^cemier,  1836,  executed  an  instru- 
ment under  seal,  consenting  that  Heath  should  reassign  the  property  convey- 
ed to  him  to  the  defendant,  and  releasing  him  from  all  liability  under  the  as- 
signment ;  and  on  the  29th  December  1836,  Heath  accordingly  by  deed  re- 
assigned the  property  to  the  defendant.    On  the  26th  December ^  18S6|  the 
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defendant  signed  a  paper  writing  in  these  words  :  ^'  It  is  understood  by  me 
that  the  signature  ^'  of  Fellows^  Head  ^  Co.  to  the  paper  releasing  John 
^*  Heath  as  assignee  of  my  effects,  shall  be  void,  unless  assented  to  after 
^'  this  date."  And  in  consequence  of  such  writing,  Fellows  subsequently  dh 
Uterated  the  name  of  his  firm  from  the  consent  given  to  Heath  ti>  reassign  ; 
which  obliteration  was  made  after  all  the  creditors,  except  two,  had  executed 
the  instrument.  On  the  28th  December,  1836,  the  plaintiffs  offered  to  ac- 
cept the  note  of  a  friend  of  the  defendant  at  six  months  for  the  debt  due  to 
them,  deducting  50  per  cent,  from  the  amount  due.  This  proposition  was 
not  accepted,  nor  has  any  part  of  the  debt  due  to  the  plaintiffs  been  paid,  or 
compromised  according  to  the  proposals  of  the  defendant.  Two-thirds  of 
the  creditors  in  amount  never  signed  the  acceptance  of  the  proposals,  though 
nearly  all  of  them,  and  at  all  events  more  than  two-thirds  in  amount ^  execu- 
ted the  instrument  consenting  to  the  re-assignment  by  Heath,  or  settled  with 
the  defendant  according  to  the  terms  of  the  proposals.  The  plaintiffs  were 
the  second  in  order  who  signed  the  consent  that  Heath  should  reassign  the 

property  to  the  defendant.  The  evidence  being  closed,  the  plain- 
[  *296  ]     tiffs  claimed  that  they  *were  entitled  to  recover  the  whole  amount 

of  the  defendant's  indebtedness  to  them,  to  wit,  the  sum  of 
$5020,18,  and  at  all  events  that  a  verdict  should  be  rendered  in  their  favor 
for  such  sum  as  the  two  notes  at  six  and  twelve  months,  which  were  to  have 
been  given  according  to  the  proposals  of  the  defendant  of  5th  December, 
1836,  would  amount  to  ;  which  notes  would  have  become  due  previous  to 
the  commencement  of  this  suit,  which  was  commenced  on  16th  May,  1838. 
The  court  decided  that  the  plaintiffs  were  not  entitled  to  recover  the  amount 
of  the  five  notes,  or  any  part  thereof,  and  directed  a  nonsuit  to  be  entered  ; 
which  was  accordingly  done.     The  plaintiSb  sued  out  a  writ  of  error. 

B.  W.  Bonnetf^  for  the  plaintiffs  in  error. 

/.  Anthon^  for  the  defendant  in  error. 

By  the  Courts  Go  WEN,  J.  The  matter  upon  which  the  defendant  relied 
as  constituting  a  bar,  ran  through  considerable  time  and  was  made  up  of  di- 
vers circumstances.  Those  which  followed  the  proposals  were,  in  the  lan- 
guage of  some  of  the  witnesses,  all  based  upon  them  ;  and  each  must  be  re- 
garded, in  estimating  their  operation,  as  parts  of  a  single  transaction.  That 
was  intended  to  be  a  general  composition  with  the  creditors  of  the  defendant 
by  which  he  should  be  released  from  his  debts.  Several  objections  were 
made  in  the  course  of  the  trial  to  single  pieces  of  testimony  at  the  time  of 
their  being  offered,  such  as  the  proposals,  because  all  the  names  except  those 
{£  the  pbdntiia  below  were  stricken  out ;  and  the  consent  to  Heath's 
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ngnment,  l)e<»ii8e  the  plaintiffs'  names  were  obliterated.  But  the  only  tme 
way  in  which  to  appreciate  the  defence  is  to  look  at  the  combined  force  of 
the  facts,  after  the  proposals  had  been  followed  out  to  an  actual  settlement 
with  about  all  the  business  creditors  except  the  plaintiflb.  Beside  the  oblit- 
eration by  consent,  as  a  sign  that  the  proposals  had  been  consummated  by 
actual  settlement  with  those  whose  names  were  obliterated,  form- 
ed no  objection.  And  *that  was  the  object  as  finally  proved.  The  [  *297  ] 
reason  for  the  plaintiffs'  names  being  obliterated  was  also  given  in 
the  course  of  the  trial. 

One  difficulty  now  made  is  the  want  of  a  compliance  with  that  clause  of 
the  proposals,  which  provided  that  they  should  be  binding  as  soon  as  two- 
thirds  of  the  total  of  business  creditors  would  accept  them.  This  was  no 
doubt  a  condition  precedent,  without  a  compliance  with  which  the  defence 
goes  for  nothing.  It  is  supposed,  by  the  plaintiffs'  counsel,  that  the  condi- 
tion  could  be  fulfilled  in  no  other  way  than  by  creditors  to  two-thirds  in 
amount  actually  signing  the  written  acceptance  at  the  bottom.  That  was 
not  done.  The  number  and  amount  were  a  good  deal  enlarged  by  signa- 
tures to  the  paper,  by  which  it  was  consented  that  Heath  should  reassign  ; 
and  fipally,  either  by  signing  some  paper  or  actual  acceptance  of  securities 
under  the  proposals,  and  generally  by  one  or  the  other  act,  a  clear  amount 
of  more  than  two-thirds  acceded.  I  am  inclined  to  think  that  this  was  suf- 
ficient to  satisfy  the  condition.  That  was  not  expressed  to  be  a  written  ac- 
ceptance ;  nor  is  there  any  thing  in  the  nature  of  these  compositions  requir- 
ing that  all  or  perhaps  any  of  the  parts  which  go  to  make  them  up,  should 
be  in  writing.  Their  effect  as  a  discharge  is  based  not  so  much  upon  the 
sort  of  instruments  or  other  acts  by  which  they  are  effected,  as  upon  their 
being  an  agreement  upon  sufficient  consideration  among  the  several  parties, 
the  debtor  on  the  one  side,  his  creditors  on  the  other,  and  the  latter  among 
themselves.  They  take  up  the  matter  and  some  of  them  incur  a  good  deal 
of  trouble  and  expense  of  time  for  the  purpose  of  securing  to  themselves 
some  part  of  a  wasting  wreck,  to  which  is  very  commonly  added  the  humane 
design  of  relieving  an  unfortunate  debtor.  Such  at  any  rate  is  the  frequent 
consequence  ;  and  that  is  sufficient  to  conciliate  a  favorable  interpretation  at 
the  hands  of  the  common  law.  There  need  not,  that  I  can  see,  be  a  seal, 
or  any  other  formal  solemnity.  To  do  the  whole  by  parol  would  be  exceed- 
ingly loose,  and  often  unavailable  for  want  of  adequate  proof;  but  where 
the  debts  reside  in  simple  contract,  I  see  no  reason,  if  clearly 
proved,  why  an  oral  ^composition  would  not  be  equal  to  any  oth-  [  *298  ] 
er.  The  law,  on  finding  a  valid  consideration,  regards  the  act  as 
a  modification  of,  or  substitution  for,  the  various  contracts  on  which  the 
debts  are  due  to  the  creditors ;  a  cutting  of  them  down,  and  renewal  for 
good  eoDsideration  w  a  qualified  form.    This  is  ^metimes  based  i^pon  a  sim- 
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pie  meeting  and  resolution  of  the  creditors.  That  was  the  form  in  Boatkby 
Y.  Sotoderij  3  Campb.  175,  in  which  Lord  EUenborough  adverted  to  the 
principle  on  which  these  compositions  are  sustainable.  Crardey  v.  Hillarifj 
2  Maule  ^  Selw.  120,  was  a  case  of  resolutions.  Sttinman  v.  Magnus^  2 
Campb,  124, 11  Hast^  190,  <S.  (7.,  related  to  an  agreement  unsealed,  which 
was  also  holden  valid.  In  Bradley  v.  Gregory^  2  Campb,  383,  the  agree- 
ment  by  which  the  plaintiff  lost  his  remedy  was  by  parol,  and  went  mainly 
on  other  creditors  being  drawn  in  to  execute  a  composition  deed  upon  the 
faith  that  the  plaintiff  would  join.  Vid.  per  Bullerj  J.  in  Heath  v.  Crook- 
shanks  j  2  T.  R.21,8;  also  Turner  v.  Boole ^  Bowl.  ^  Ryl.  K  P.  Cas. 
21  ^  Sy  per  Abbott^  C.  J.  To  affect  debts  due  hj  specialty  would  perhaps 
require  a  seal,  on  the  principle  eodem  modo  quo  oritur^  eodem  modo  dissoltfir 
tur ;  but  short  of  that,  an  oral  agreement,  on  good  consideration  may  modi- 
fy or  totally  defeat  a  simple  contract,  accordingly  as  one  or  the  other  may 
appear  to  have  been  intended  by  the  parties.  Allen  v.  Jaquish,  21  Wendell^ 
680,  3.  The  additional  creditors  who  signed  the  assent  that  Heath  might 
reassign,  with  the  express  view  of  carrying  out  the  proposals,  became,  in 
substance,  as  much  parties  to  the  acceptance  intended  by  the  proposals,  as 
if  they  had  joined  in  signing  the  written  acceptance  at  the  foot  of  the  pa- 
per itself.  Each  paper  was  but  a  part  in  the  general  machinery.  Signing 
one,  was  a  signing  of  the  other  ;  and  the  same  effect  may,  I  think,  be 
predicated  of  those  who,  without  signing  either,  came  in,  surrendered  their 
original  debts  and  took  composition  notes,  with  knowledge  of  the  proposals 
and  an  intent  to  make  themselves  parties  to  the  common  arrangement. 

The  objection,  therefore,  that  here  was  not  a  technical  release 
[  *299  ]  by  the  plaintiffs,  and  no  technical  accord  and  satisfaction,  ^is 
wide  of  the  case  if  either  are  to  be  taken  as  parties  to  the  com- 
position ;  and  as  accepting  a  satisfaction  within  the  meaning  of  that  term 
when  applied  to  such' a  proceeding.  This  brings  us  to  the  question  whether 
such  a  satisfaction  is  predicable  of  these  plaintiffs.  As  between  them  and 
the  defendant  alone,  there  could  be  no  satisfaction  short  of  actual  payment 
to  the  full  extent  of  the  debt,  or  the  acceptance  of  a  collateral  thing.  A 
mere  accord  is  no  bar,  even  though  satisfaction  be  tendered.  This  was 
holden  by  HeatJicote  v.  Crookshanks^  2  T.  JR,  24,  even  where  all  the  cred- 
itors came  in  and  were  made  parties  pursuant  to  a  general  composition. 
There  the  composition  money  was  actually  tendered  to  the  plaintiff;  but 
even  this  was  holden  not  to  be  sufficient,  because  it  was  not  expressly  plead- 
ed that  the  plaintiff's  agreement  to  accept  it  was  in  consideration  of  all  the 
creditors  coming  in.  Buller,  J.  admitted,  that  if  the  latter  had  been  aver- 
red, the  accord  and  tender  might  have  been  a  bar.  That  I  take  to  be  set- 
tled by  the  subsequent  cases,  and  to  constitute  the  sole  distinction  between 
a  private  accord  of  the  immediate  parties,  and  one  which  is  common  to 
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them  and  other  creditors.  In  the  latter  case,  a  tender  of  satisfaction  will 
do ;  in  the  former,  there  most  be  an  actual  acceptance.  In  the  latter  case, 
third  parties  have  come  in  and  taken  their  place  by  the  side  of  the  debtor ; 
and  both  acting  in  good  faith,  and  following  up  the  terms  of  the  composition 
to  a  tender,  a  legal  bar  may  be  raised  short  of  the  common  abstract  notion 
of  a  technical  satisfaction.  The  whole  seems  to  operate  like  a  covenant 
not  to  sue.  True,  there  is  no  estoppel  as  in  that  case,  grounded  on  the  de- 
Are  of  the  law  to  prevent  circuity  of  action ;  but  rather  an  estoppel  in 
paisj  third  persons  being  brought  in  to  perform  acts  amounting  to  value,  in 
consideration  of  the  plaintiff's  promise  to  accept  the  composition  money  or 
security  as  a  total  discharge.  The  cases  have  been  already  cited  ;  and  the 
remaining  question  is,  whether  the  evidence  in  the  court  below  brought 
these  parties  within  the  sphere  of  their  influence. 

The  plaintiffs  below  began  heartily  and  plainly.  They  signed 
both  the  written  acceptance  of  the  original  proposals,  *and  the  as-  [  *300  ] 
sent  to  Heath's  reassignment.  But  they  stopped  before  the  actu* 
al  reassignment  could  have  been  executed,  at  least  with  the  intended  effect ; 
for  it  undoubtedly  required  the  assent  of  all  the  defendant's  creditors  who 
had  stood  in  the  relation  of  cestuis  que  tru%t  under  the  assignment.  These 
had  not  all  executed  when  the  plaintiffs,  becoming  dissatisfied,  struck  their 
names  from  the  consent  to  the  reassignment,  with  the  privity  and  virtual  as- 
sent of  the  defendant ;  for  he  agreed  in  writing  that  they  should  not  be  con- 
sidered bound  by  their  signature.  As  it  regarded  himself,  he  might  do  that 
without  seal ;  for  the  signatures  to  the  reassignment  were  not  yet  all  obtain- 
ed ;  nor  was  the  complement  full  when  the  names  were  actually  expunged. 
Bonnefoux,  who  held  the  paper,  was  then  actually  in  pursuit  of  signatures. 
Nothing  was  ever  done  after  this  by  way  of  consummation,  either  on  the 
side  of  the  plaintiffs  or  defendant.  The  debt  has  not  ^^^  p&id,  nor  have 
the  composition  notes  been  given  or  tendered,  nor  any  goods  offered  to  the 
plaintifi.  In  short,  both  they  and  the  defendant  discontinued  all  thoughts 
of  going  on  to  a  discharge  of  this  debt.  Gould  the  former  have  got  hold  of 
the  original  proposals,  and  the  defendant  had  consented  to  such  an  act,  they 
would  doubtiess  have  struck  their  names  from  them  at  the  same  stage  of 
the  proceeding.  For  aught  I  see,  they  had  a  right  thus  to  withdraw,  and 
refuse  finally  to  discharge  their  large  debt  on  the  security  offered  for  only 
part.  To  confirm  their  intention,  they  made  an  independent  proposition  to 
take  certain  specified  security  for  fifty  per  cent.  That  was  declined.  On 
the  whole,  for  reasons  satisfactory  to  themselves,  they  did,  about  the  time  of 
Heath's  re-assignment,  manifest  as  distinct  a  determination  to  withdraw 
themselves  from  the  arrangement,  as  they  had  originally  shewn  to  engage 
in  it.     Thiis  they  appear  to  have  done  openly,  by  the  consent  of  the  defend- 
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ant  and  in  the  face  of  the  creditors.  The  design  was  actually  commnnicar 
ted  to  Bonncfoux  and  Wheeler,  the  most  efficient  agents  in  prosecuting  the 
business,  and  the  former  more  deeply  interested  than  any  other.  The 
names  were  struck  out  in  his  presence.  It  certainly  did  not  ap- 
[  *801  ]  pear  that  all  the  creditors  or  their  agents  *were  advised  of  this 
step  on  the  part  of  the  plaintiffs ;  nor  was  it  necessary  they 
should  be.  It  was  completely  in  the  power  of  the  defendant  alone,  either 
by  positive  concurrence  or  neglect,  to  follow  up  the  arrangement,  to  remit 
the  plainti^  to  their  original  remedy  for  the  whole  debt,  if  indeed  the  reme- 
dy can  be  said  ever  to  have  been  suspended. 

The  cases  to  which  I  have  before  adverted  will,  I  think,  be  found  to  con- 
tain the  enumeration  of  every  possible  principle  on  which  the  creditor's  ob- 
ligations of  forbearance  based  on  these  composition  arrangements  can  be 
said  to  rest.  In  sketching  what  I  consider  the  result  of  the  cases,  I  have 
not  extenuated  those  obligations.  Looking  at  them  as  between  the  debtor 
and  creditor,  they  would,  as  we  have  seen,  depend  on  nothing  but  an  accord, 
which,  till  executed,  binds  not.  Relatively  to  creditors,  the  agreement  ia 
binding  'per  %e^  provided  it  be  followed  up ;  and  the  law  will  insist  on  its  exe- 
cution in  good  faith,  setting  aside  all  secret  terms  made  by  the  creditor  with 
the  debtor,  more  favorable  to  the  former  than  is  allowed  to  the  other  credi- 
tors ;  and  this  on  the  principle  of  maintaining  integrity  towards  them  and 
humanity  to  the  debtor.  AbhoiJt  (7.  J",  in  Turner  v.  MooUy  %jit  supra.  Air 
tager  v.  Spalding,  4  Bing.  N.  C,  407. 

But  I  have  met  with  no  case  which  denies  to  the  creditor  an  open  with- 
drawal of  his  name,  with  the  consent  of  the  debtor,  as  was  practiced  here. 
In  saying  this,  the  court  labors  under  the  disadvantage  of  being  left  to  their 
own  unassisted  means  of  research  ;  for  not  a  solitary  case  or  book  was  cited 
by  either  of  the  learned  counsel  on  the  argument.  This  was  wrong,  for  no 
doubt  the  subject  is  much  more  familiar  in  the  place  of  their  residence,  and 
where  these  parties  reside,  and  where  the  cause  was  tried,  than  in  any  other 
part  of  the  state.  I  can  only  say,  I  have  bestowed  on  the  question  what  at- 
tention and  research  my  time  has  allowed.  After  all,  the  debtor  is  the  man 
most  interested  in  seeing  that  the  arrangement  be  carried  out.  Both  he  and 
any  one  of  the  creditors  have,  I  think,  room  at  any  stage  of  its  progress, 
for  an  honest  open  retraction,  such  as  they  mutually  stipulated  for  here,  and 
mutually  executed  by  their  positive  acts.  There  is  no  fraud  to 
[  *802  ]  redress.  Independently  of  that,  *^n  all  the  cases  I  have  seen 
where  the  creditor  was  holden  to  have  been  bound,  he  has  arbitra- 
rily  refused  to  go  on,  without  the  consent  of  the  debtor,  after  his  conduct 
might  be  deemed  to  have  drawn  in  other  creditors  to  execute  a  deed  of  com- 
position, and  all  was  arranged,  and  strict  performance  finally  tendered  to 
him  according  to  the  terms  which  he  had  proposed.    The  strongest  case  is 
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Bradley  v.  Ghregory^  2  Campb.  383,  and  there  the  creditor  had  been  zeal- 
ous and  active  in  causing  all  the  other  creditors  to  sign  the  deed.  He  had 
drawn  them  in  to  a  course  of  action  by  which  their  rights  were  ftSected  as 
well  as  those  of  the  insolvent,  and  drew  back  on  the  tender  being  made. 
Such  conduct  always  works  an  estoppel  in  pais.  Lord  Ellenborough  held 
there  was  in  effect,  satisfaction  as  well  as  accord.  In  Steinman  v.  MagnuB^ 
id.  124,  11  EoBt^  390,  S.  C,  the  composition  money  had  been  actually 
paid.  All  the  cases  hold  that  if  the  terms  of  the  composition  agreement  be 
not  exactly  followed  out  by  at  least  a  tender  of  the  substituted  securities  at 
the  very  day,  the  creditor  is  remitted  to  his  remedy  for  the  whole  original 
debt.  True,  in  Booihby  v.  Sowdm^  3  Campb.  174,  Lord  Ellenborough,  Ch. 
J.  held  it  lay  with  the  plaintiff  to  show  an  infraction ;  but  afterwards,  in 
Orardey  v.  HiUary^  2Maule  ^  Selw.  120,  the  whole  court,  headed  by  the 
same  learned  chief  justice,  repudiated  that  rule,  as  a  general  one,  saying  it 
was  most  probably  laid  down  on  peculiar  circumstances.  This  has  been  fol- 
lowed by  Oughton  v.  Trotter,  2  Nev.  ^  Man,  71 ;  and  see  Ward  v.  Birdy 
5  Carr.  ^  Payne,  229.  There  is  no  difference  in  principle  between  these 
latter  cases  and  Boothby  v.  Sowden.  That  went  on  the  onus  probandi, 
which  clearly,  according  to  ail  analogy,  should  lie  on  the  debtor.  He  is 
seeking  to  discharge  a  larger  claim  by  substituting  security  for  a  smaller  one 
in  pursuance  of  a  condition  precedent  which  he  has  stipulated  to  perform. 
It  was  said,  in  argument,  that  these  plaintiffs  could  not  recover  an  amount 
even  to  the  extent  of  the  security  proposed  to  be  substituted,  because  it  was, 
according  to  the  terms  of  the  proposals,  to  be  given  only  on  the  creditors 
surrendering  their  debts.  This  is  taking  pretty  high  ground  for 
an  insolvent  debtor,  claiming  the  favor  of  *being  let  off  on  secur-  [  303  ] 
ing  only  a  part.  Still  it  is  not  deniable,  perhaps,  that  creditors 
may,  by  the  terms  of  the  composition,  take  the  burthen  of  such  a  condition 
on  their  own  shoulders ;  nor  is  it  necessary,  in  my  opinion,  for  the  plaintiffs 
to  deny  here  that  they  did  do  so  originally.  The  fatal  answer  is,  that  so  far 
as  lay  in  the  defendant's  power,  he  positively  discharged  them  from  all  obli- 
gation, by  a  writing  executed,  and  never  afterwards  made  any  attempt  to  re- 
new the  obligation.  That,  we  have  already  in  part  seen,  need  not  have  been 
under  seal,  though  the  plaintiffs  had  signed  and  sealed  a  consent  to  Heath's 
re-assignment.  That  assignment  was  yet  in  fieri  ;  and  completed  afterwards. 
Such  a  technical  question,  perhaps,  need  not  be  considered ;  for,  after  what 
passed  between  both  parties,  no  one  could  suppose  that  steps  would  be  taken 
by  the  plaintiffs  or  the  defendant  towards  completing  the  proposals  as  be- 
tween themselves.  But  the  basis  of  the  whole  was  not  sealed.  The  assent 
to  Heath's  re-assignment  referred  to  the  proposals  which  were  not  sealed, 
and  the  proposals  to  that ;  both  were  a  part  of  the  same  general  measure, 
and  a  mutual  agreement  to  rescind  the  one,  ecjuallj  affected  both,  ^nd  all 


808  CASES  IN  THE  SUPREME  COURT 

Utica,  Jalj,  1840/--Fellow8  t.  Stevens. 

other  parts  of  the  machinery.  The  names  of  the  plaintifi  were,  in  effect, 
as  completely  gone  from  the  proposals  as  from  the  instrument  with  which 
they  were  connected.  One  must  necessarily  stand  or  fall  with  the  other; 
and  neither  had  any  existence  as  between  the  plaintiffs  and  defendant,  after 
the  names  of  the  plaintiffs  were  withdrawn,  and  were  not  even  thought  to 
have  existence  by  either  party.  So  much  for  the  defendant's  rights,  which 
were  nothing.  As  before  remarked,  he  had  complete  power  to  annihilate 
whatever  rights  he  had  acquired  under  the  proposals,  without  the  consent  of 
the  creditors.  In  the  ordinary  case  we  have  seen,  that  his  mere  neglect,  lus 
withholding  a  tender  of  the  substituted  security  for  one  day  beyond  the 
time  fixed  in  the  condition,  remits  the  creditor ;  a  fortiori^  where  the  neglect 
\s  agreed  upon,  and  both  parties  join  in  releasing  each  other.  This  defence 
can  be  maintained  only  on  the  rights  of  the  creditor  %  ;  as  to  the  defendamt^ 

there  is  neither  accord  no  satisfaction.  And  it  were  surely  a  nov- 
[  *304  ]     el  head  of  defence,  *to  say  that  a  party  shall  be  protected  from 

the  payment  of  an  honest  debt  whether  he  will  or  no.  His  claim 
to  exemption  was,  in  my  opinion,  personal  to  himself  throughout.  He  might 
waive  it,  and  I  think  did  do  so  most  effectually.  On  the  whole,  giving  his 
case  the  most  favorable  construction,  it  came  entirely  short  of  a  defence,  ei- 
ther total  or  partial. 

It  follows  that  the  court  below  erred  in  awarding  a  nonsuit.  The  judg- 
ment must  be  reversed,  and  a  venire  de  novo  go  from  that  court ;  the  coBts 
to  abide  the  event. 


-•-^4— »4 


Heoesoher  and  others  vs.  MgCrea. 

Where  a  party  contracts  to  load  a  ship  to  a  given  amount  of  tons,  at  a  stipulated  price  per  ton, 
and  fails  short  in  shipping  the  whole  number  of  tons,  the  owner  or  master  of  the  vessel  is  enti- 
tled to  recover,  in  the  nature  of  damages^  freight  for  the  deficiency ;  but  where  in  such  case 
goods  are  offered  by  a  third  person,  to  be  shipped  to  an  amount  sufficient  to  make  up  the  de* 
ficiency,  though  at  a  reduced  rate  of  compensation,  but  still  at  the  current  prices,  the  owner 
or  master  of  the  vessel  is  bound  to  receive  such  goods,  and  place  to  the  credit  of  the  original 
charterer  the  net  earnings  of  such  substituted  cargo,  after  making  all  reasonable  deductions 
resulting  from  the  circumstances  of  the  case. 

• 

Error  from  the  superior  court  of  the  city  of  New-York.  On  the  14th 
April,  1833,  a  contract  in  the  nature  of  a  charter  party  was  entered  into 
between  McCrea,  the  plaintiff  in  the  court  below,  and  two  mercantile  firms  of 
the  city  of  New  York,  viz :  C.  A.  &  E.  Ileckscher,  and  Low,  Wilson  k 
Co.,  the  defendants  in  the  court  below,  whereby  McCrea  engaged  to  des- 
patch the  ship  Mary  J  from  New- York  to   Canton^  and  back  to  New-York, 
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with  liberty  to  Umcih  and  trade  at  MamUaj  and  to  ship  in  the  vessel  from 
Canton  or  Manilla,  merchandize  consigned  to  the  two  firms,  to  the  amount 
of  $22,500,  upon  the  gross  sales  of  which,  they  should  be  entitled  to  a 
commission  of  five  per  cent,  including  a  guaranty.  In  consideration  where- 
of, the  two  firms  engaged  to  ship  on  board  the  Mary^  at  Canton  or  Manilla, 
merchandize  to  the  amount  of  880  tons  measurement,  upon  which  they 
would  pay  2k  freight  of  (82  per  ton,  measurement  of  40  cubic 
•feet,  60  days  from  the  arrival  of  the  vessel  in  New-York.  The  [  *806  ] 
ship  to  remain  in  Canton  90  days,  for  the  purpose  of  unloading 
and  loading.  The  Mary  arrived  at  Wfiampoa,  (the  usual  place  for  loading 
and  discharging  cargoes  at  Canton,')  on  27th  January,  1834.  Merchandize 
belonging  to  the  Messrs.  Heckscher  to  the  amount  of  200  tons,  was  shipped 
on  board  the  Mary  for  her  return  voyage,  but  as  to  the  remaining  180  tons, 
their  agents  declined  to  furnish  the  merchandize,  except  5  tons,  though  call- 
ed upon  to  do  so  by  the  agents  of  McCrea.  After  much  correspondence  on 
the  subject,  the  agents  of  the  Messrs.  Heckscher,  at  Canton,  on  the  21«t 
AprUy  addressed  a  note  to  the  agents  there,  of  McCrea,  inquiring  whether 
they  were  willing  to  have  the  residue  of  Messrs.  Heckscher's  tonnage  in  the 
Mary  filled,  and  the  freight  specified  in  the  bill  of  lading,  at  $20  per  ton, 
with  the  understanding  that  the  rate  of  freight  proposed  by  them  should  not 
interfere  with  the  arrangement  made  between  the  parties  at  home.  This 
offer  was  declined  by  the  agents  of  McCrea,  on  the  ground  that  they  were 
not  authorized  to  receive  goods  on  any  terms,  other  than  at  the  rate  of  $82 
per  ton.  The  Mary  left  Canton  on  28th  April,  on  her  return  home,  having 
received  on  board  only  five  tonB  of  silk,  as  a  portion  of  the  180  tons,  there 
being  ample  room  for  the  remainder.  At  the  time  of  the  offer,  thus  to  fill  . 
up  the  quantity  of  180  tons,  at  a  freight  of  $20  per  ton,  the  agents  had  no 
goods  on  hand  belonging  to  the  Messrs.  Heckscher  or  to  the  other  firm,  but 
they  had  upwards  of  200  tons  of  tea  und^r  their  control,  which  they  were 
authorized  by  the  owners  thereof,  to  ship  to  the  United  States,  at  the  current 
rate  of  freight,  which  was  then  $20  per  ton,  and  which  was  shipped  by  oth- 
er vessels  at  that  rate  of  freight.  Upon  this  state  of  facts,  McCrea  brought  « 
an  action  of  assumpsit  against  the  other  parties  to  the  contract,  claiming  to 
recover  the  amount  of  deficient  freight.  The  judge  instructed  the  jury, 
that  the  captain  of  the  ship  was  not  bound  to  take  on  board  at  Canton,  goods 
belonging  to  persons  other  than  the  Messrs.  Heckscher,  and  to  sign  bills  of 
lading  therefor  at  a  less  rate  of  freight  than  that  stipulated  for  in  the  agree- 
ment ;  and  if  he  was  so  bound,  still  that  the  letter  of  the  agents 
of  the  2l8t  *April,  did  not  in  judgment  of  law  amount  to  such  an  [  *806  ] 
offer  or  tender  of  freight,  as  imposed  on  the  captain  the  obliga- 
tion to  take  such  goods  on  board.  The  defendants  excepted  to  the  charge, 
and  ilie  jury  fbtmd  a  r^rdiet  fertile  plaintiff,  for  $5,200,  on  which  judgment 
was  entered.    The  defendants  sued  out  a  writ  of  error. 
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jP.  B.  CutUng  ^  J.  Anih/m^  for  the  plaintifis  in  error,  insisted  that  the 
agents  of  the  plaintiffs  below  were  bound  to  have  received  the  cargo  propos- 
ed to  be  substituted  upon  the  terms  offered,  as  bj  so  doing,  $20  out  of  ev- 
ery $32  of  the  tons  deficient  would  have  been  saved,  and  no  possible  injury 
would  have  accrued  to  their  principal,  as  his  rights  under  the  original  con- 
tract were  expressly  proposed  to  be  reserved.  They  cited  AlhoU  on  Ship, 
pt.  3,  eh.  1,  §  3,  and  ch.  7,  §  2  ;  ffoU  an  Ship.  322,  475  ;  13  JSaH,  566; 
10  id.  379;  1  Taunt.  300;  5  Maide  ^  Selw.  180;  4  Bam.  ^  Aid.  50; 
18  Johns.  B.  157;  2  Sumner,  589;  6  Fick.  248;  4  Cotom,  478;  8 
Cranch,  49  ;  3  Oampb.  202  ;  6  Bingham,  190. 

J.  Prescott  SaU  ^  D.  Lord,  Jan.,  for  the  defendant  in  error,  insisted 
that  the  letter  of  the  agents  of  the  defendants  under  date  of  the  2l8t  April, 
1834,  was  not  an  offer  of  any  merchandize,  nor  Twiice  of  any  being  ready 
for  shipment ;  it  was  a  proposal  for  a  new  agreemewb  on  behalf  of  new  par- 
ties. It  was  not  an  offer  of  merchandize  for  shipment  on  beludf  of  the  d^ 
fendarvts,  and  was  not  binding,  because  accompanied  with  a  condition  variant 
from  the  contract.  And  at  all  events  the  master  was  not  bound  to  accept 
the  proposal.  They  cited  Lawes  on  Ship.  344, 118,  122,  316  ;  2  Taunt. 
285  ;  2  Sumner,  589,  600  ;  Cro.  JEliz.  172  ;  2  Saund.  837  ;  3  Johns.  B. 
342  ;  Abbott  on  Ship.pt.  3,  ch.  1,  §  19. 

By  the  Court,  Co  wen,  J.  This  is  an  action  for  dead  freight,  which  the 
plaintiff  below  claimed  to  have  earned  under  a  special  contract.  The  plain- 
tiff agreed  to  allow  a  space  of  330  tons  measurement  in  the  ship  Mary,  on 

her  return  voyage  from  China  to  New-York ;  the  defendants  on 
[  ^307  ]     their  part  *to  fill  so  much  of  the  ship  and  pay  $32  per  ton.    The 

ship  lay  at  Canton  for  the  term  stipulated,  in  the  course  of  which 
time  she  received  cargo  from  various  shippers ;  and,   among  others,  the 
defendants  filled  up  200  out  of  their  330   tons.     As  to  the  residue,  which 
all  parties  relied  would  be  filled  by  Low,  Wilson  &  Co.,  there  was  a  failure, 
if  we  except  the  trifling  amount  of  silk  furnished  by  Russel  &  Co.,  who  it  is  « 
agreed  were  the  sole  agents  of  the  former  at  Canton,  and  were  looked  to  by 
all  concerned  as  the  only  persons  who  were  expected   to  fill  the  130  tons. 
This  was  as  well  known  to  Blight  &  Co.,  the  plaintiff's  agents,  and  to  the 
master  of  the  Mary,  as  to  any  other  person.     All  the  defendants  resided  in 
the  city  of  New-York,  and  to  them  the  ship  was  to  be  consigned.      A  good 
deal  of  intercourse  by  way  of  notes  or  letters  and  otherwise  passed  between 
Blight  &  Co.,  who  had  the  charge  of  the  plaintiff's  business  at  Canton  m  re- 
spect to  the  cargo  of  the   Mary,  and   Russel  &  Co. ;  and  by  the  21st  of 
April,  about  a  week  before  the  time  fixed  for  her  departure,  all  prospect 
having  failed  that  Low,  Wilson  &  Co.  would  be  able  to  perform,  Russell  ft 
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Co.  proposed,  on  their  own  account,  to  fill  the  space  at  $20  per  ton,  bills  of 
lading  to  be  signed  accordingly,  under  a  stipulation  that  the  transaction 
should  not  interfere  with  the  original  contract.  This  was  declined,  on  the 
sole  ground  of  Blight  &  Co.  having  no  authority  to  consent  that  the  bills 
should  stand  at  less  than  $82.  In  consequence  of  this  refusal,  in  which  the 
master  participated,  the  Mary  came  home,  for  so  much,  an  empty  ship ;  and 
Ae  defendants  below  have  been  subjected  in  damages  to  nearly  two  thirds 
more  than  if  the  plaintiff's  agents  had  thought  themselves  warranted  in 
taking  the  goods  at  the  freight  proposed.  No  want  of  good  faith  is  perhaps, 
imputable  to  any  one  concerned.  The  failure  of  Low,  Wilson  &  Go.  to  sup- 
ply the  goods,  doubtless  arose  from  accident ;  and  the  refusal  to  receive  the 
goods  proposed  as  a  substitute,  seems  to  have  turned  on  a  scruple  of  the 
master,  who  supposed  that  his  signing  bills  of  lading  at  $20  would  annul  the 
stipulation  for  $32  contained  in  the  freight  contract. 

It  may  be  conceded  that  if  the  offer  of  goods  by  Russell  &  Go. 
had  proposed  them  in  fulfillment  of  the  stipulation  in  *the  con-  [  *308  ] 
tract,  it  would  have  been  the  duty  of  the  plaintiff's  agent  to  refuse 
them  on  such  terms.  A  tender  of  payment  or  performance  must  always  be 
unqualified  ;  and  in  the  case  of  cargo  tendered  under  a  charter  party,  this 
is  in  general  especially  important,  because,  by  signing  bills  for  less  than  the 
stipulated  freight,  though  it  may  not  affect  the  owner's  personal  remedy 
agdnst  the  merchant,  the  master  may  lose  his  lien  for  the  balance.  The 
owner  is  entitled  not  only  to  the  security  of  the  charty  party  ;  but  to  the  ad* 
ditional  right  of  lien  for  the  whole  freight  which  grows  out  of  £he  nature  of 
the  contract.  It  was  upon  this  ground  that  Lord  EUenborough  proceeded 
in  the  case  of  JHyde  v.  Willis,  3  Campb.  202.  The  defendant  stipulated  by 
his  charter  party  to  furnish  a  full  cargo  of  sugar,  and  pay  freight  at  the 
rate  of  lOs.  6(2.  per  cwt.  ;  but  on  the  ship  arriving  at  Jamaica,  his  agent 
tendered  the  sugar,  insisting  that  bills  of  lading  shouM  be  signed  at  10«. 
That  was  held  to  be  a  defective  tender  ;  that  the  master  might  treat  it  as  a 
refusal  to  perform  ;  might  regard  the  contract  as  broken,  and  recover  for 
dead  freight.  Lord  EUenborough  did  not  say,  however,  that  the  bill  of  la- 
ding  being  signed  in  the  terms  proposed  would  discharge  the  defendant  from 
his  personal  stipulation  to  pay  10«.  6d ;  and  clearly  it  would  not  have  any 
such  effect.  He  said  the  master  must  deliver  the  goods,  on  payment  of  the 
freight  mentioned  in  the  bill  of  lading.  This  must  have  been,  because  it  so 
provided  by  its  own  terms  ;  but  such  delivery  would  be  in  no  way  incompat- 
ible with  a  remedy  by  action  for  the  agreed  amount  of  freight  in  the  charter 
party.  The  right  of  lien  is  merely  to  secure  what  is  due  for  the  labor  of 
the  ship  ;  it  is  for  the  benefit  of  the  master  or  owner,  and  may,  like  any 
other  security,  be  waived  by  the  party  to  be  benefitted,  without  impairing 
his  right  to  a  remedy  by  action.   Abbott  an  Skip.  280^  281,  et  seq.  Am.  ed. 
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()/^  1829,  an(2  the  ea»e$  there  cited.  It  is  entirely  clear,  therefore,  that  even 
if  goods  should  be  accepted  and  bills  of  lading  signed  at  a  rate  inferior  to 
that  fixed  by  the  charter  party,  it  could  in  no  way  affect  this  beyond  the 
right  of  lien  arisbg  from  it.  In  the  case  at  bar,  it  is  quite  doabt- 
[  *309  ]  ful  whether  the  stipulation  as  to  the  *time  of  payment  did  not 
waive  that  right ;  it  postpones  the  time  60  days  after  the  arrival 
of  the  goods  in  New-York — a  term  which  was  probably  altogether  beyond  a 
reasonable  one  for  their  discharge  and  delivery.  If  that  were  so,  the  lien 
was  waived  according  to  all  the  cases.  Chase  v.  James^  5  Maide  ^  Selw. 
180.  Crawehay  v.  Homfray^  4  Barn.  ^  AJLd.  50.  Chandler  v.  Bdden^ 
18  Jokne.  It.  157.     Certain  logs  of  mahogany^  2  Sumn.  589. 

But  I  forbear  to  pursue  the  inquiry  as  to  the  rights  and  obligations  of 
these  parties  in  their  course  towards  a  compliance  with  the  contract.  I 
agree  that  the  owner  and  his  agents  might  insist  on  its  exact  terms,  at  least  the 
substance  of  them,  being  followed.  The  question,  I  think,  is  not  alone  whe- 
ther Blight  &  Co.  or  the  master  were  bpund  to  take  the  goods  offered  by 
Bussell  and  Co  in  performance.  All  idea  of  performance  had  by  this  time 
been  abandoned  by  both  sides.  It  was  completely  ascertained  that  Low, 
Wilson  &;  Co.  could  not  fill  the  130  tons,  and  the  ship  was  not  even  bound  to 
remain  till  the  lay  days  had  expired  with  any  view  to  performance.  Blight 
V.  Page,  8  Bos.  ^  Pull.  295,  note.  Abbott  on  Ship.  428,  Am.  ed.  of  1829. 
And  if  there  were  nothmg  more  in  the  case,  the  master  might  have  immedi- 
ately weighed  anchor  and»sailed  for  home.  The  defendant's  contract  might 
be  considered  as,  pro  tarUo,  ahready  broken  and  the  master  absolved  from  the 
duty  of  all  further  stay. 

The  more  grave  question  is,  however,  whether,  under  such  a  concourse'  of 
circumstances,  the  master  did  not  owe  another  duty  to  the  defendants  which 
he  has  unwarrantably  refused  to  discharge.  By  failing  to  perform,  and  that 
'  promptly,  I  admit  the  defendants  had  already  subjected  themselves  to  an  ac- 
tion for  damages.  That  they  do  not  deny  ;  but  it  by  no  means  follows  that 
where  a  man  has  hired  out  the  services  of  his  person  or  lus  property  at  a 
stipulated  price,  and  the  employer  has  fidled  to  perform,  the  employee  may, 
either  by  lying  still,  or  omitting  to  engage  otherwise  in  the  general  line  of 
his  business,  as  a  matter  of  course  subject  his  employer  to  a  payment  of  the 
whole  contract  price.  We  lately  had  occasion  to  consider  this 
[  *810  ]  rule  as  applied  to  canal  freight  in  Slutnrum  v.  Comstockf  21  *  Wen- 
ddl^  457.  And  I  will  only  repeat  as  to  the  general  ground,  the 
remark  of  Mellen,  Ch.  J.,  in  a  case  Uiere  cited:  ^^  If  the  party  entitled  to 
the  benefit  of  the  contract  can  protect  himself  from  a  loss  arising  from  a 
breach,  at  a  reasonable  expense,  or  with  reasonable  exertions,  vhe  fails  in  hi» 
social  duty  if  he  omit  to  do  so  regardless  of  the  increased  amount  of  damages 
for  which  be  may  intend  to  hqld  the  ott^  contxfkcting  party  liaible."    A.  doq* 
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trine  80  sound  in  morals,  I  never  could  have  suspected  to  be  wanting  in  any 
department  of  the  law,  till  I  heard  it  denied  as  to  maratime  contracts  by  the 
candid  and  able  counsel  who  argued  for  these  defendants  in  error.     Even 
they  admitted  that  the  case  at  first  struck  the  court  below,  much  as  we  told 
them  it  did  us  upon  the  argument ;  and  I  cannot  suppose  that  the  decision 
we  are  called  to  review  must  have  finally  turned  upon  a  course  of  technical 
reasoning,  perhaps  an  application  of  positive  authorities  which  I  have  not 
been  able  to  regard  as  at  all  controlling  the  question.     On  the  contrary,  I 
have  looked  into  the  rule  of  damages  for  breach  of  charter  parties  as  laid 
down  by  Abbott  on  Shipping  and  other  books  ;  and  so  far  as  I  have  been  able 
to  discover,  especially  in  those  which  treat  of  the  English  rule,  they  accord 
with  the  general  one  laid  down  by  the  Ch.  J.  of  Maine.     When  the  merchant 
is  not  ready  to  lade  on  board,  the  master  is  at  liberty,  and  may  recover  dam- 
ages.   Molloy  B,  2,  ch,  4,  §  3.     Jamieson  v.  Laurie,  Abb.  on  Ship.  185, 
Am,  ed.  of  1829  ;  6  Bro.  P.  C.  474,  Toml  ed,  S.  0.   Thompson  v.  Inglis, 
3  Campb.  428.     Kleine  v.  Catara,2  Gallis,  61,  74,  5.     That  is  to  say,  in 
effect,  the  vessel  becomes  a  general  ship,  and  the  master  may  contract  with 
another.     And  this  is  said  by  Molloy^  even  though  part  of  the  lading  be  put 
on  board.     Abbott  says,  he  ought  not  to  take  in  other  goods,  if  the  ship  be 
freighted  by  the  agent,  without  the  merchant's  consent,  unless  he  be  insol- 
vent, in  whieh  case  the  master  may  take  other  goods  to  secure  his  freight. 
This  distinction  rests  on  the  ground  that  the  responsible  merchant,  upon 
whom  the  loss  is  to  fall,  may  take  it  upon  himself  and  order  the  ship  to  sail. 
Alhott  on  Ship,  178,  ed.  before  cited.     It  may  be  admitted  as  a 
general  rule  that,  in  a  case  of  the  ^breach  supposed,  the  master  or     [  *811  ] 
owner  shall  be  entitled  to  recover  as  damages  freight  for  the  entire 
deficiency.     Duffie  v.   HaySj  15  Johns.  R.  827.     Thomas  v.  Clarke,  2 
Stark.  R.  450.     Abb.  on  Ship.  277,  8,  erf.  before  cited,  §  2,  and  the  cases 
there  cited.    The  question  is,  however,  under  what  circumstances  the  mer- 
chant may  demand  that  his  case  be  made  an  exception.     One  clearly  is 
where  the  master  has  in  fact  taken  other  goods  and  made  a  profit.     In  such 
case,  unless  there  be  something  specially  against  it  in  the  charter  party,  the 
profit  is  received  and  allowed  by  way  of  recoupment.     This  is  so  plain  as 
to  be  assumed  in  the  last  edition  of  Abbott  which  I  have  seen.     The  book 
says  the  remedy  for  the  breach  of  a  general  covenant  to  load  the  ship  is  an 
action  for  damages,  in  estimating  which  a  deduction  is  to  be  made  for  such 
benefit,  if  any,  as  the  master  might  derive  from  bringing  the  goods  of  other 
persons.    Ahb.  on  Ship.  pt.  8,  ch.  1,  §  13,  b,  p.  199.  ed.  of  1829.    The 
case  of  Bell  v.  Puller,  2  Taunt.  285,  was  cited  on  the  argument  of  the 
case  at  bar  to  prove  the  contrary ;  but  the  place  now  cited  from  Abbott  is  a 
coDomentary  on  that  case,  and  distinguishes  it  from  a  general  covenant  to 
Vol.  XXIV.  80 
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load.  Id  that  case,  there  was  a  special  stipulation,  that,  on  failure  to  load 
the  ship,  the  charterer  should  pay  a  particular  sum,  and  the  ship  be  at  liber- 
ty to  return.  That  was  held  to  release  the  claim  to  recoupment  of  what 
the  ship  had  earned  after  the  failure.  The  case  goes  to  confirm  the  general 
rule.  Indeed,  on  a  like  special  clause  coming  in  question  a  short  time  be- 
fore, in  the  king's  bench,  it  was  not  thought  to  take  the  case  out  of  the  gen- 
eral rule.  Puller  y.  Staniforthj  11  Uast^  232 ;  though  that  court  after- 
wards agreed  with  the  decision  in  the  common  pleas.  Puller  v.  ffallidayj 
12  id,  494.  So,  says  Abbott,  section  last  cited,  p.  200,  there  is  a  rule  in 
the  French  ordinance,  importing  that  '^  the  merchant  who  does  not  load  the 
goods  mentioned  in  the  charter  party,  shall  nevertheless  pay  the  freight  as 
if  the  whole  had  been  laden."  Yet  he  adds,  at  the  commentary  both  of 
Valin  and  Pothier^  on  this  rule,  that,  if  the  master  procure  goods  from  oth- 
er persons,  the  freight  that  he  derives  of  them  shall  go  in  dimi- 
[  *312  ]  nution  of  the  sum  to  be  paid  by  the  merchant ;  *for  the  ordinance 
awards  the  whole  to  him  only  by  way  of  indemnity.  All  this  is 
said  of  a  hiring  of  the  whole  ship  by  the  merchant,  which  I  take  to  be  a 
stronger  case  against  him  than  a  partial  hiring,  or  contract  to  supply  only  a 
part  of  the  cargo.  The  rule,  therefore,  applies  more  clearly  in  the  latter 
case  ;  the  authorities  are  more  numerous,  more  direct  and  speak  with  less 
caution  as  to  the  course  of  the  master  in  taking  freight  from  third  persons. 
The  remarks  in  Abbott,  edition  before  cited,  199  to  201,  apply  to  the  breach 
of  a  covenant,  both  for  a  general  and  partial  loading.  At  page  277,  the 
book  lays  down  the  rule  thus :  '^  And  where  again  he  has  covenanted  to 
furnish  a  complete  lading,  or  a  specific  number  of  casks  or  bales,  and  failed 
to  do  so,  he  must  make  good  the  loss  which  the  owners  have  sustained  by  the 
failure,  to  be  settled  in  case  of  disagreement,  by  a  jury,  who  will  take  all 
the  circumstances  into  their  consideration,  and  make  due  allowance  to  the 
merchant,  for  the  profit  which  the  master  may  have  made  by  bringing  the 
good  of  other  persons,  if  any  have  been  brought."  This  rule  was  distinctly 
asserted  by  Story,  J.  on  a  stipulation  for  part  of  a  carg«,  in  Kleint  v.  Ca- 
tara,  2  Gailis,  61,  66,  and  I  cannot  find  that  it  has  ever  been  doubted, 
where  the  charter  party  does  not  itself  fix  a  di£ferent  rule  of  damages* 
This  is  sometimes  done,  as  I  before  noticed ;  and  where  the  covenant  is  par- 
tial, a  French  ordinance  allows  the  withdrawal  of  the  goods  by  the  merchant 
on  paying  a  moiety  of  the  freight.  Abbotty  200,  ed.  before  cited.  A  special 
clause  may  be  seen  in  Robertson  v.  Bethune^  3  Johns,  R,  342.  There  it 
was  that,  if  the  charterer  failed  to  furnish  a  certain  portion  for  a  return 
cargo,  he  should  pay  $1,300  for  the  freight  of  the  outward  cargo.  Such 
ordinances  and  stipulations  all  imply,  what  the  books  assert,  that  the  dama- 
ges may  by  no  means  come  up  to  the  fireight  agreed.    The  government  in 
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one  case  and  the  parties  in  the  other,  seek  to  liquidate  them  by  positive  pro- 
vision. A  recovery  is,  in  th6  latter  case,  had  under  the  notion  of  stipulated 
damages.  In  the  case  at  bar,  there  was  no  such  stipulation  ;  there  was  no 
statute ;  and  there  can  be  no  doubt  that  had  the  master  taken 
the  freight  oflFered  by  Russell  &  Co.  it  would,  in  legal  effect,  'have  [  *313  ] 
saved  to  the  defendants  twenty  dollars  out  of  thirty-two  dollars 
of  each  ton  remaining  unoccupied. 

But  the  master  chose  to  decline  taking  it.  We  have  so  far  examined 
his  right  only.  Having  the  power  to  rescue  the  shippers  from  more  than 
one  half  the  damages  arising  from  their  misfortune,  (for  no  fraud  is  pretend- 
ed,) was  it  his  duty  to  do  it  ?  It  appears  to  me  that  Lord  Tenterden  an- 
swers this  question  directly,  in  Abbott  on  Ship.  428,  ed.  before  cited^pt,  3, 
eh  11,  §  2.  He  is  speaking  particularly  of  a  merchant  hiring  a  ship  to  go 
to  a  foreign  port,  and  covenanting  to  furnish  a  lading  there,  but  his  perform- 
ance being  prevented  by  a  prohibition 'of  the  foreign  government  against  ex- 
portation. After  citing  cases  to  show  that  his  obligation  is  not  thereby  dis- 
solved, as  it  would  be  by  a  prohibition  of  the  merchant's  own  government, 
the  book  adds :  ^' But  in  such  case,  or  if  the  default  be  owing  to  the  personal 
neglect  or  inabilitg  of  the  freighter j  and  not  to  any  general  carisey  the  mad- 
ter  on  his  arrival  at  the  port  of  lading y  should  obtain  another  cargo j  if  pos- 
sible^from  other  persons,  and  not  sullenly  hoist  sail  and  depart,  in  order  to 
charge  the  merchant  with  the  whole  freigld.  And  if,  xipon  the  ship*s  arti' 
val,  he  is  informed  that  the  merchant  is  unable  to  furnish  the  lading,  he 
cawnot,  by  waiting  the  time  appointed  in  the  charter  party,  charge  the  mer^ 
chant  with  the  demurrage.^^  It  is  scarcely  necessary  to  add  that  the  learned 
writer  thus  puts  the  very  case  at  bar,  and  applies  the  very  principle  cited 
from  the  opinion  of  Mellen,  Ch.  J.  and  which  we  applied  as  the  rule  of 
damages  for  violating  an  agreement  to  furnish  freight  for  a  canal  boat,  in 
Shannon  v.  Comstock.  The  same  rule  in  substance  was  asserted  in  an  ear- 
lier edition  by  Lord  Tenterden  himself.  Vide  Am.  ed.  of  1822.  Both  the 
books  were  edited  here  by  Mr.  Justice  Story,  who  seems  judicially  to  ap- 
prove of  the  rule  in  question  by  what  he  said  of  it  in  Kleine  v.  Catara,  2 
GaUis.  76.  The  case  of  Blight  v.  Page,  3  Bos.  ^  Pul.  295,  note,  is  re- 
lied on  in  both  editions ;  and  that  branch  of  the  decision  which  denies  all 
allowance  to  the  master  for  demurrage  does  contain  a  principle  sufficient  to 
warrant  the  rule  in  the  full  extent  to  which  it  is  laid  down  by  the 
last  edition  of  Abbott.  It  *shows  not  only  that  the  master  has  a  [  *314  ] 
duty  to  perform,  but  that  if  he  do  not  perform  it,  and  on  the  con- 
trary, so  conduct  without  necessity,  and  on  full  notice,  as  to  enhance  the 
mischief  under  a  belief  that  the  freighter  must  bear  all  the  loss,  he  cannot 
recover  in  respect  to  damages  thus  incurred,  thus  drawn  upon  himself  by 
his  own  Yolnntary  unnecessary  act.  In  the  language  of  Lord  Kenyon,  there 
would  be  no  pretence  for  damages. 
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True,  the  master  most  be  governed  accordiDg  to  circumstances.    In  case 
of  a  China  ship,  her  lay-days  nearly  out,  with  a  valuable  cargo  already  on 
board,  bound  on  one  of  the  longest  voyages  in  the  world,  I  agree  there  was 
little  or  no  chance  to  search  out  goods  for  the  130  tons.     A  short  inquiry 
for  them  was  all  that  could  be  exacted.    3ut  the  goods  were  laid  in  his  way. 
Freight  was  low ;  and  he  could  not  expect  the  $32  per  ton.    Russell  &  Co. 
offered  at  the  same  rate  which  they  afterwards  paid  to  another  ship.     No 
two  men  can  differ  on  what  sound  morals  required  of  the  owner  and  master. 
The  only  excuse  in  this  respect,  was  the  fear  entertained  of  dissolving  the 
original  contract.     But  the  duty  was  more  than  one  of  mere  imperfect  ob- 
ligation.    The  master  would  have  been  legally  Sound  to  take  the  goods 
whether  offered  by  Russell  &  Co.  or  a  stranger.     I  understand  the  offer  as 
being  made  of  their  own  goods.     Tlie  refusal  was  the  more  unaccountable 
inasmuch  as  Russell  &   Co.  offered  to  do  all  in  their  power  to  obviate  the 
scruple  which  was  started.      Some  little  latitude  in  so  serious  a  matter 
should  be  accorded  to  the  foreign  agent.     There  was  nothing  in  the  contract 
requiring  the  shipment  to  be  of  the  defendant's  own  goods.     They  therefore 
had  a  right  to  underlet  their  share  in  the  ship,  at  the  contract  price,  or  at  a 
still  higher  rate.     Michenson  v.   Beglie^  6  Bing»  183.     And  why  not  for  a 
lower  rate,  without  prejudice  to  the  owner's  original  claim  ?     In  the  case 
cited,  the  sub-contract  was  compared  to  an  underletting  by  a  lessee.     What 
difference  to  the  landlord,  if  his  rent  be  secure,  whether  his  tenant  get  more 
or  less  than  the  original  rent  ?    The  case  at  bar  comes  very  near  in  princi- 
ple to  that  in  Bingham^  which  is  reported  more  at  large  in  3 
[  •SIS  ]     Moore  ^  *Fayne,  442.     But  independently  of  that,  take  the 
rule  of  Lord  Tenterden,  that  the  master  should  obtain  another 
cargo  if  pomble,  and  it  is  clear  the  verdict  below  was  •  too  large  by  more 
than  half.     Much  was  said  in  argument  of  the  inconvenience  to  which  mas- 
ters will  be  subjected,  by  thus  making  their  ship  a  general  one.     Among 
others,  the  loss. of  lien  secured  by  the  charter  party  was  repeatedly  mention- 
ed ;  and  I  have  admitted  all  the  force  that  objection  can  claim.    It  is  con- 
fined to  an  offer  of  performance.     If  it  have  any  force,  it  must  lie  there. 
The  question  of  indemnity,  is  entirely  another  matter.     The  proposed  bill 
of  lading  might  provide  for  a  lien  pro  tanto.     Surely  that  would  not  be  di- 
minishing the  security.     It  was  safer  for  all  concerned.     Goods  subjected 
to  a  lien  for  only  a  portion  of  the  original  freight  were  better  than  an  emp- 
ty ship.     Their  receipt  on  still  more  unfavorable  terms  might,  under  the 
circumstances,  have  been  an  object  with  both  owner  and  freighter.     Suppose 
there  had  been  a  total  failure  of  all  contract  cargo ;  was  the  ship  to  return 
empty  because  freight  had  fallen  in  the  market  ?    The  right  of  lien  if  there 
were  any,  remained  as  to  all  the  goods  on  'board  upon  the  2l8t  of  April ; 
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and  an  acceptance  of  the  offer  would  probably  have  enlarged  it.  At  all 
events,  it  would  have  added  to  the  security  for  that  portion  of  the  freight 
covered  by  the  contract  of  the  defendants.  Then,  it  is  said,  thi^s  making 
the  ship  general  and  forcing  goods  on  the  master,  would  make  him  a  com- 
mon carrier  and  collector  for  as  many  persons  as  the  freighter  may  choose 
to  let  in  under  his  contract.  That  again  is  supposing  the  freighter  to  make 
the  offer  in  the  name  and  right  of  his  contract.  In  what  manner  he  might 
under-let  would  be  one  question ;  and  if  any  very  serious  prejudice  were 
like  to  ensue  to  the  general  interests  nf  the  voyage,  or  the  ship,  that  might 
be  an  argument  against  taking  the  substituted  goods  in  any  view.  Here, 
the  agents  and  master  would  not  stop  to  inquire  how  that  matter  was  under 
the  offer  of  Russell  &  Co.  They  at  once  took  the  ground  of  no  authority 
to  receive  goods  under  the  most  convenient  arrangement.  Reside,  if,  in  or- 
der to  mitigate  damages,  the  goods  are  received  upon  a  new  con- 
tract onerous  and  expensive  *beyond  the  terms  of  the  original  [  'SIG  ] 
charter  party,  that  would  take  from  the  amount  to  be  deducted. 
The  rule  of  assessing  damages,  as  laid  down  for  such  a  case  by  the  last  edi- 
tion of  Abbott,  pt.  3,  ch.  1,  §  13  b,p.  199,  Am.  ed.  of  1829,  is  thus :  "  In 
estimating  the  damages,  the  jury  would  make  a  deduction  for  such  benefit, 
if  any,  as  the  master  might  derive  from  bringing  the  goods  of  other  persons, 
but  if  he  should  have  been  obliged  to  return  empty,  they  would  award  dama- 
ges equivalent  to  the  sum  that  would  have  been  payable  by  the  merchant 
for  a  full  cargo :  taking  care  on  the  one  hand  that  the  master  should  lose 
nothing,  and  on  the  other  hand  that  he  should  gain  nothing  by  the  breach  of 
the  merchant's  contract. 

The  objection  as  to  the  form  of  the  offer  from  Russell  &  Co.  is  answered, 
by  the  nature  of  the  master's  duty.  That  was  to  seek  for  freight  and  ob 
tain  it  if  possible.  Of  course  he  was  bound  to  make  the  suggestion  that  it 
could  be  had,  coming  from  persons  respectable  as  Russell  &;  Co.  appear  to 
have  been,  the  foundation  for  inquiry  and  final  acceptance  of  such  freight 
as  it  might  lead  to,  if  that  could  be  obtained  on  reasonable  terms.  He  was 
bound  to  meet  any  offer  more  than  half  way. 

I  think,  on  the  whole,  that  the  plaintiffs  in  error  have  reasop  to  complain 
of  the  rule  of  damages  adopted  by  the  court  below ;  and,  for  that  cause, 
the  judgment  should  be  reversed ;  a  venire  de  novo  to  go  from  that  court, 
the  costs  to  abide  the  event. 


-•-♦«— t^t- 


Van  Rensselaer  vs.  Pouoheb. 

Where  a  puly  is  boimd  to  give  oyer  of  a  deed,  he  must  fnnush  not  only  a  trne  copy  of 
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the  i  nstmment  itself,  but  of  all  ondonements  and  memoranda  upon  it  and  of  all  papen^ 
attached  to  it,  lo  that  his  adversary  may  have  the  same  view  of  the  matter  as  if  the  deed 
had  been  brought  into  conrt 
A  stranger  to  a  deed  is  not  bound  to  give  oyer ;  the  rule  applies  only  to  parties  or  privies^  and 
eyen  privies  in  estate  cannot  be  required  to  give  oyer  unless  they  come  in  oonventionalfy. 
If  they  become  privies  by  the  acts  of  others,  or  mere  (Operation  of  law^  they  are  not  bound 
to  give  oyer. 

[  •317  ]  •Demurrer  to  plea.  The  plaintiff  (Jeremiah  Van  Renssaler) 
declared  in  covenant  for  rent  due  on  a  lease  in  fee,  reserving  rent 
executed  by  one  John  Van  Rensselaer  j  an  ancestor  of  the  plaintiff,  to  one 
Andries  Mailer^  on  the  20th  November,  1759.  The  plaintiff  averred  that 
the  demised  premises  came  by  assignment  to  the  defendant,  and  that  since 
the  accruing  of  the  estate  of  the  plaintiff,  the  sum  of  $2000  rent  had  be- 
come due  and  M^as  in  arrear.  He  set  out  his  own  estate,  by  averring  that 
after  the  execution  of  the  lease,  to  wit,  on  the  25th  May,  1782,  the  lessor 
made  his  last  will  and  testament,  and  devised  all  his  interest  in  the  demised 
premises  and  in  the  rents  reserved  by  the  lease  to  trustees,  for  and  during 
the  life  of  his  grandson  y  John  Van  Mensselaer,  in  trust,  to  permit  his  grand- 
son to  receive  the  rents  and  profits  during  his  life  ;  and  from  and  after  the 
decease  of  his  grandson,  he  devised  all  his  interest  in  the  premises  and  rents 
to  the  first  son  of  the  body  of  his  grandson,  and  to  the  heirs  male  of  the  body 
of  such  first  son  lawfully  issuing ;  and  for  default  of  such  issue,  then  to  the 
second,  third  and  every  other  son  of  his  grandson  successively,  and  in  re- 
mainder the  one  after  the  other  in  seniority,  and  to  the  several  and  respec. 
tive  heirs  male  of  the  bodies  of  such  first  and  other  sons ;  that  the  lessor 
died  in  1783  ;  that  John  I.  Van  Rensselaer,  the  grandson,  had  a  first  bom 
son  who  died  intestate  and  without  ever  having  had  issue,  in  the  life-time  of 
his  father,  to  wit,  in  1818  ;  that  he,  the  plaintiff  in  this  cause,  was  the  sec- 
ond bom  son  of  John  I.  Van  Rensselaer,  who  departed  this  life  on  the  26th 
September,  1828  ;  whereupon  he,  the  plaintiff,  became  entitled  to  demand 
and  receive  the  rents,  &c. 

The  defendant  pleaded^  that  John  Van  Rensselaer,  the  testator,  at  the 
time  of  the  making  of  his  will,  was  seized  of  a  large  tract  of  land  called  the 
Claverac  estate,  including  the  demised  premises  ;  that  after  his  death,  to  wit, 
on  the  29th  December,  1783,  John  I.  Van  Rensselaer  entered  and  became 
seized  in  his  demesne  as  of  freehold  of  the  said  estate  ;  and  on  4th  Novem- 
ber, 1794,  entered  into  an  executory  contract  for  the  sale  and  conveyance  of 
such  estate  to  one  Daniel  Penfield,  and  subsequently  by  lease  and 
[  •318  ]  release,  •bearing  date  the  31st  December,  1794,  and  Ist  Januaiy, 
1795,  granted  and  conveyed  the  Claverac  estate,  including  the 
demised  premises  and  the  rents  thereon  reserved  to  Penfield,  who  by  a  cer- 
tain indenture  executed  by  him,  bearing  date  15th  October,  1806,  (with  oer* 
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tain  schedules  thereto  annexed  and  therein  referred  to,  containing  a  list  of 
divers  farms  and  parcels  of  land  in  the  said  indenture  mentioned,  together 
with  divers  deeds  of  indenture,  rese^rving  certain  annual  rents  thereon  exe- 
cuted therefor,  by  Hendrick  Van  Rensselaer  and  John  Yan  Rensselaer,  an- 
cestors of  John  I.  Van  Rensselaer,  and  also  by  the  said  John  I.  Yan  Rens- 
selaer and  Daniel  Fenfield,  and  of  the  rents  so  reserved ;  and  which  said 
farms  and  parcels  of  land,  and  the  deeds  of  indenture  reserving  annual  rents 
as  aforesaid,  and  the  rents  therein  and  thereby  reserved,  are  in  no  way  con- 
nected tffith  or  parcel  of  the  premises,  deed  of  indenture  or  rents  in  the  sev- 
ral  counts  of  the  plaintiff's  declaration  mentioned ;  and  which  above  mention- 
ed indenture,  sealed  wttli  the  seal  of  the  said  Daniel  Penfield,  together  with 
so  much  and  all  such  parts  of  said  schedule  thereto  annexed  and  therein  re- 
ferred to  as  aforesaid,  as  contain  a  description  of  the  lands,  premises,  deed 
of  indenture  or  rents  in  the  said  several  counts  of  the  said  declaration  men- 
tioned or  any  part  thereof,  or  as  refer  to  the  same  or  any  part  thereof  or  as 
are  in  anywise  connected  with  or  parcel  of  the  same  or  any  part  thereof  j 
the  said  defendant  now  brings  here  fully  and  freely  into  court,  the  date 
whereof  is  the  day  and  and  year  last  aforesaid,^  granted  and  conveyed  the 
Clavtrac  estate  (including  the  demised  premises,  and  the  rents  thereon  re- 
served) to  John  Watts,  who,  by  his  last  will  and  testament,  bearing  date 
30th  May,  1836,  devised  the  same  estate,  including  the  demised  premises 
and  rents  in  question  to  trustees  for  the  benefit  of  his  grandson.  The  de- 
fendant further  averred,  that  John  I.  Yan  Rensselaer  had  a  first  bom  son 
named  John  Yan  Rensselaer,  who  was  born  1st  May,  1791,  after  the  passage 
of  the  act  of  the  legislature  of  this  state  to  abolish  entails ;  that  such  first 
bom  son,  before  and  at  the  time  of  his  death,  having  acquired  an  estate  in 
tail  male,  was,  under  and  by  virtue  of  the  statute  in  such  case 
made  and  provided,  *vested  with  and  entitled  to  an  absolute  right  [  *319  ] 
and  interest  in  fee  simple,  in  expectancy,  in  and  to  the  rents  in 
question;  that  such  first  bom  son  died  without  lawful  issue  on  the  Ist  August, 
1813,  leaving  his  father  him  survivbg,  to  whom  the  rents  in  question  descen- 
ded, and  in  whom  they  vested  as  heir  at  law  to  his  said  first  bom  son ;  and 
upon  such  descent  of  the  remfunder  in  fee  simple  of  the  rents,  the  same  en- 
ured to  the  benefit  of,  and  passed,  and  was  attached  to  the  estate  conveyed 
by  John  I.  Yan  Rensselaer  to  Daniel  Penfield,  and  by  the  latter  to  John 
Watts,  so  that  the  trustees  under  the  will  of  John  Watts  now  are  seized  of 
and  entitled  to  a  full  absolute  estate,  right  and  mterest  in  fee  simple  in  and 
to  the  rents  reserved  oat  of  the  premises  in  the  several  counts  of  the  plain- 
tiff's dedaration  mentioned,  subject  only  to  the  trusts  OTeated  by  the  last 
mentioned  will.  The  plea  then  concluded  with  a  verificati(xi  and  prayer  of 
judgment* 
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To  this  plea  the  plaintiff  demurred^  stating  for  cause :  that  the  defendant 
should  have  made  a  profert  of  the  deed  executed  by  Penfieldj  together  with 
all  the  schedules  thereto  annexed  and  therein  referred  to,  and  not  of  so  much 
only  and  such  parts  of  the  schedules  as,  in  the  opinion  of  the  defendant  or 
his  counsel,  contain  a  description  of  the  lands,  premises,  deed  of  indenture 
or  rents  in  the  several  counts  of  the  declaration  mentioned. 

J.  Blunt^  for  the  plaintiff. 

A.  L.  Jordan  ^  0-.  Wood,  for  the  defendant. 

Bif  the  Court,  Cowen,  J.  It  is  perfectly  well  settled  that  on  oyer  de- 
manded, the  party  msking  prof ert  must  furnish  a  copy  of  the  whole  deed, 
including  the  attestation  clause,  witnesses,  memoranda  written  at  the  bottom, 
and  the  like.  In  short,  the  act  of  furnishing  a  copy  should  be  made,  as 
nearly  as  possible,  equivalent  to  the  ancient  practice,  which  was  to  bring  the 
deed  itself  into  court,  where  it  continued  a  whole  term  for  the  party  demand- 
ing oyer  to  inspect  it  as  much  as  he  pleased.  Shep.  Touch.  78. 
[  •820  ]  Longmort  v.  Rogers,  Ft7fe«,288;  Barnes,  283,  S.  C.  ;  *nom. 
Longman  v.  Rogers,  Comyn^s  Dig.  Plead,  (P.  1.)  This  is 
highly  reasonable  ;  for  a  deed  may  be  much  varied  or  qualified,  indeed  its 
meaning  entirely  chatiged  by  papers  endorsed,  written  below  or  annexed  to 
it.  The  party  in  pleading  it  is  never  required  to  set  out  the  whole  deed,  but 
only  such  parts  as  tbnd  to  make  out  his  case,  and  these  not  literally,  but  only 
according  to  their  legal  effect.  Allowing  him  to  judge  what  portions  that  re- 
main are  material  for  his  adversary  to  see,  would  subject  the  latter  to  the  de- 
cision of  a  very  partial  judge.  The  profert  must  be  commensurate  with  the 
obligation ;  and  it  follows  that  it  should  have  been  general  in  this  plea,  in- 
eluding  the  schedules  which  make  part  of  tlie  deed,  provided  the  defendant 
was  bound  to  give  oyer  at  all. 

Whether  the  defendant  was  under  obligation  to  give  oyer  in  this  case  is 
the  more  material  question.  If  he  was  not,  his  making  profert  will  not  raise 
an  obligation.  A  stranger  to  a  deed  is  not  bound  to  give  oyer ;  it  is  only  a 
party  or  privy  to  the  deed  or  to  some  estate  or  interest,  affected  by  it,  or  one 
coming  in  and  claiming  in  right  of  another  who  is  a  party  or  privy,  who  must 
do  so,  Shep.  Touch,  73.  Indeed  the  obligation  can  hardly  be  said  to  rest  in 
all  cases  on  mere  privity.  It  seems  rather  to  depend  on  the  question  wheth- 
er the  party  pleading  has  come  in  conventionally  as  a  privy,  thus  having  it 
in  his  power  to  obtain  the  deed  itself,  or  at  least  to  provide  for  having  the 
use  of  it  whenever  it  may  be  necessary  in  an  action  or  defence.  It  is  not 
necessary  to  go  over  the  cases.  They  are  all  collected  in  the  later  editions 
of  Comyn^s  Digest.  See  Pleader ,  (  0.  8,)  and  (  0.  9.)  A  seriea  of  cases 
are  there  cited  which  are  entirely  conclusive  against  the  demurrers  in  ques- 
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tioD.  Tke  deed  from  Penfield  raised  a  privity  of  estate  between  the  grantee 
Watts,  and  the  defendant,  which  was  continued  between  the  defendant  and 
the  trustees  under  Watts'  will ;  but  this  was  by  operation  of  law.  The  de- 
fendant held  no  control  over  Van  Bensselaery  the  devisee,  or  Penfield,  the 
purchaser.  The  estate  held  by  each  in  the  rent  charged  on  the  defendant's 
land  was  transferrable  at  their  pleasure,  and  would  raise  the  rela- 
tion of  landlord  and  tenant  between  *them  and  the  defendant  for  [  *S21  ] 
the  time  being ;  and  that  relation  has  finally  been  transferred  to 
the  trustees  under  the  will  of  Watts.  But  it  is  impossible  for  the  defendant 
to  obtain  the  deeds  of  transfer  or  even  a  copy,  without  the  consent  of  those 
who  may  have  a  right  to  them.  The  deed  in  question  belongs  to  the  trus- 
tees under  Watts*  will,  who  may  entirely  withhold  it  from  the  defendant. 
There  is  no  authority,  at  least  no  modem  authority,  and  none  that  has  not 
been  overruled,  which  would  require  this  defendant  to  give  oyer  under  such 
circumstances.  On  the  contrary,'  several  cases  are  cited  by  Comyn  where 
persons  who  come  in  as  privies  by  operation  of  law  have  been  excused  from 
giving  oyer  of  the  deeds  under  which  they  claimed :  among  them  are  guar- 
dians, tenants  by  statute  merchant,  staple  or  elegit,  or  in  dower,  and  several 
stronger  cases ;  though  it  is  said  a  tenant  by  the  curtesy  pleading  the  deed 
of  his  wife  must  give  oyer  of  that,  though  he  is  in  by  act  of  law  ;  for  he 
shall  be  presumed  to  have  it  in  his  power.  These  instances  are  sufficient  to 
illustrate  the  distinction ;  and  at  the  same  time  to  show  the  clear  and  strong 
reason  on  which  it  stands.  Ste  also  Viner^s  Ab.  Faits  (ilf.  a.  14,]>  and 
(JIf.  a.  15,)  andOb.  lAU.  225,  a.  and  225,  h.  A  deed  lost  by  accident  may 
be  pleaded  even  by  a  party  to  it,  without  profert.  Bead  v.  Brookman^  3  T. 
J2.  151.  The  principle  of  that  case  lets  in  the  like  mode  of  pleading  when- 
ever it  appears  that  the  dee^  is  beyond  the  party's  reach.  There  must  be 
judgment  for  the  defendant  on  the  demurrers,  with  leave  for  the  plaintiff  to 
withdraw  them,  and  reply  on  the  usual  terms. 


*Davis  and  others  v$.  Shields.  [  *822  ] 

A  lyroker's  memorandmn  is  good,  althongh  no  name  be  tubgcribed  to  it ;  the  sabstitntion  of  the 
-word  subtcribed  in  the  revised  statutes  for  the  word  signed  used  in  the  old  statute,  does  not 
change  the  law.  It  is  enough  that  the  names  of  the  parties  intended  to  be  bound  appear  in 
the  body  of  the  memorandum. 

Where  a  sale  is  made  through  the  intervention  of  a  bmker  and  in  his  memoraadwm  terms  of  sals 
advantageous  to  the  purchaser  are  omitted,  it  does  not  lie  with  the  vendor  to  object  to  the 
memorandum  in  an  actkm  against  him  fbr  the  non-deliverf  of  the  property. 

The  rule  of  damages  te  the'  ao^deliTesy  of  dmuok  tald  ii  tha  markeft  pake  tatke  4i|r  •p*' 
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pointed  for  delivery  less  ilic  contract  price  where  the  latter  is  not  paid  j  it  is  of  no  conse- 
quence at  what  pncc  the  purchaser  had  agreed  to  sell  to  others. 

Error  from  the  superior  court  of  the  city  of  New-York.  Shields  brought 
an  action  of  assumpsit  for  the  non-delivery  of  a  quantity  of  iron.  On  the 
21st  January,  1836,  a  broker  employed  by  the  defendants  sold  to  the  plain- 
tiff fifty  tons  of  English  iron  at  ^70  per  ton,  at  a  credit  of  six  months,  the 
iron  to  be  in  good  order  and  the  plaintiff  not  to  be  bound  to  take  it  unless  it 
arrived  in  reasonable  time.  The  invoice  and  bill  of  lading  dated  on  the  tOth 
October,  1835,  were  received  by  the  defendants  on  the  4th  Decenfiber.  The 
iron  was  shipped  on  board  the  brig  Anna,  which  arrived  between  the  16th 
and  25tli  April,  1836.  On  27th  April,  the  plaintiff  tendered  JJ3500  in 
bank  bills  and  demanded  the  iron,  whicn  the  defendants  refused  to  deliver. 
No  objection  was  made  to  the  tender  being  in  bank  bills.  The  broker  made 
a  meuiorandum  of  the  contract  of  sale  in*his  book  of  sales  in  these  words: 
"  Jan.  21st.  Sold  this  day  to  George  W.  Shields  on  ac.  of  Davis  &  Brooks, 
fifty  tons^of  English  bar  iron — say  25  tons  IJ  by  J — 25  tons  If  by  f— 60  tons 
at  $70,  to  arrive  on  board  brig  Anna;  said  iron  to  be  in  good  order  or  no 
sale."  The  broker  communicated  the  sale  to  the  defendants,  but  no  sale 
note  was  delivered  to  either  of  the  parties.  The  defendants  proved  that  the 
usual  passages  of  ships  carrying  iron  varied   from  30  to  70  days ;  that  170 

days  was  a  long  passage,  and  that  they  considered  the  vessel  lost. 
[  *323  ]     That  "before  the  sale  to  the   plaintiff,  and  on  the  seme  day,    they 

sold  50  tons  of  the  iron  expected  by  the  Jlnna,  to  Messrs.  Pier- 
sons  &  Go.  of  ihe  same  sizes  with  that  sold  to  the  plaintiff ;  that  the  iron 
which  came  in  the  Anna  consisted  of  30  or  40  different  sizes,  and  that  the 
sizes  sold  to  Fiersons  &  Co.  and  to  the  plaintiff,  fell  short ;  thac  the  50  tons 
sold  to  Piersons  &  Co.  were  duly  delivered.  The  broker  did  not  inform  the 
plaintiff  of  the  previous  sale  to  Piersons  &  Co.  The  defendants  also  at- 
tempted to  prove  that  the  iron  was  not  in  good  order^  i.  e.  that  it  was  rusty^ 
but  a  member  of  the  firm  of  Piersons  ^'  Co.  testified  that  though  it  was 
somewhat  damaged,  in  the  spring  of  1836  any  thing  was  merchantable,  and 
that  the  iron  in  question  was  merchantable  ;  but  in  ordinary  times  he  would 
not  have  considered  it  so.  The  defendant  sold  several  portions  of  the  iron 
at  $98  per  ton,  and  amongst  others  they  sold  8  or  10  tons  at  that  prico  to 
an  individual  who  had  on  the  second  day  of  March^  purchased  of  the  plain- 
tiff that  quantity  at  $80  per  ton,  if  the  iron  arrived  safe.  The  evidence 
being  closed,  the  counsel  for  the  defendants  insisted  :  1 .  That  the  memoran- 
dum of  the  broker  was  not  a  sufficient  note  of  the  contract,  within  the  stat- 
ute, 2  jB.  8.  130,  §  3,  because  it  did  not  contain  the  agreement  as  to  the 
Hme  of  payment^  nor  the  condition  of  arrival  in  reasonable  time,  and  that  it 
was  not  subscribed;  2.  That  the  contract  was  mutually  conditional;  not  op- 
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tional  with  the  plaintiflf  and  bmding  on  the  defendants ;  and  3.  That  the 
following  contingencies  defeated  the  contract:  1st,  the  iron  did  not  arrive  in 
reasonable  time^  which  imported  a  reference  to  ordinary  voyages,  and  pro- 
fessed to  limit  the  period  of  exposure  to  a  fluctuating  market,  and  that 
double  the  time  of  the  longest  voyage  is  not  reasonable  time  in  contempla- 
tion of  the  contract ;  and  2d.  the  50  tons  sold  to  the  plaintiff  were  the  bal- 
ance of  a  specific  100  tons  after  the  sale  to  PiersonSy  and  as  the  whole 
quantity  did  not  arrive,  the  purchaser  was  not  bound  to  accept  a  part,  3. 
That  the  plaintiff  at  all  events  was  only  entitled  to  recover,  in  reference  to 
the  price  at  which  he  contracted  to  sell,  viz.  $S0  per  ton.  The  chief  justice 
charged  the  jury  that  if  they  should  find  that  the  iron  was  in 
good  *order  at  the  time  of  its  arrival,  then^the  plaintiff  was  enti-  [  *324  ] 
tied  to  a  verdict ;  that  the  broker^s  memorandum  was  sufficient ; 
that  ,the  time  when  the  iron  arrived  was,  in  judgment  of  law,  reasonable 
time ;  that  although  the  whole  of  •  the  100  tons  of  iron  of  the  description  of 
the  50  tons  sold  to  Piersons  &  Go.  and  to  the  plaintiff,  did  not  arrive,  the 
contract  was  not,  under  the  circumstances  of  the  case  thereby  defeated,  nor 
the  defendants  discharged  therefrom  ;  and  that  the  plaintiff  was  entitled  to 
recover  damages  at  and  after  the  rate  at  which  the  defendants  contracted  to 
sell  the  iron  to  the  plaintiff,  comparing  with  the  rate  at  which  the  defendants 
sold  it  to  others.  The  defendants'  counsel  excepted  to  the  charge,  and  the 
jury  found  a  verdict  for  the  plaintiff,  with  $1516,  81,  on  which  judgment 
being  entered,  the  defendants  sued  out  a  writ  of  error. 

2).  Lord^  jun.  for  the  plaintiffi}  in  error. 

J.  Taylor  ^  D.  Sdden^  for  the  defendant  in  error. 

By  the  Courts  Gowen,  J.  The  two  classes  of  objections  collateral  to  the 
memorandum  of  the  contract  in  question  admit,  I  think,  of  short  answers. 
The  first  objection  is,  that  the^broker  departed  from  his  authority,  in  omit- 
ting to  state  the  time  of  credit  and  the  condition  of  arrival  within  a  reason- 
able time  ;  in  other  words,  that  the  contract  stood  in  his  book  as  a  cash  sale, 
and  imported  an  obligation  to  receive  at  whatever  time  the  ship  might  chance 
to  arrive,  though  delayed  beyond  ^kreasoruihle  time.  That  in  this  he  exceeded 
the  authority  conferred  on  him  by  the  plaintiff  below,  may  I  think,  be  con- 
ceded without  the  least  prejudice  to  his  claim.  The  terms  omitted  were  re- 
strictions^which  he  imposed  upon  the  broker  for  his  own  benefit,  and  were  no 
doubt  in  fact  more  favorable  to  him  than  those  actually  inserted  in  the  mem- 
orandum. To  this,' however,  it  didjnot  lie  with  the  defendants  to  object; 
nor  do  they  appear  to  have  done  so  in  fact.    The  plaintiff  certainly  had  thQ 
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right  to  object ;  but  he  chose  to  adopt  aq  act  upon  the  entry  of  hi» 
[  *825  ]     agent  as  true,  although  this  resulted  in  the  harder  terms  *of  un- 

mediate  payment,  and  unreasonable  delay.  The  rule  in  such 
case  ii  ^nvnii  ratihabitio  retrotrahitur  et  mandato  cBquiparatur.  Long  on 
SaleSj  402,  RancPs  ed.  1839.  This  rule  extends  as  well  to  an  authority  for 
executing  a  contract  in  conformity  to  the  statute  of  frauds,  as  to  any  other ; 
and  if  the  contract  relate  to  the  sale  of  goods  or  any  other  act  required  to 
be  in  writing  by  title  2,  in  2  It,  S.  70,  2d  ed.  the  authority  need  not  be  in 
writing,  whether  it  arise  from  original  delegation,  or  subsequent  adoption* 
Per  JackBOHj  J.  in  Lent  v.  Padelfordy  10  Mass.  B.  230,  236.  The  pro- 
priety of  applying  the  maxim  omnis  ratihabition  ^e,,,  to  such  cases,  was  very 
fully  considered  by  the  G.  B.  in  the  late  case  of  Maclean  y.  DunUj  1  Moore 
^  Payne,  761,  766,  and  conceded  in  this  very  case  of  a  broker's  memoran- 
dum. 4  Bing.  722,  S.  (7.,  more  briefly  reported.  Best,  Gh.  J.  cited  two 
previous  cases  to  the  same  effect,  Einnitz  v.  Surry ^  Paley*s  Pr.  ^*  Ag.  143, 
n. ;  and  Soames  v.  Spencer ^  1  Dowl.  ^  Ryl.  £2.  They  are  to  the  exact 
point ;  and  the  surprise  is,  after  what  Best,  G.  J.  said  m  Moore  ^  PaynSy 
and  Bingham^  that  the  question  should  ever  have  been  raised.  In  regard 
to  the  assent  of  Davis  &  Brooks,  beside  its  being  palpably  unnecessary  in  re- 
spect to  the  terms  of  the  contract  which  made  in  their  favor,  still,  if  that 
were  not  so,  their  subsequent  assent  should,  prima  facie,  be  presumed.  Vtd* 
1  PMl.  JSv.  Notes  by  Cowen  ^  Hill,  pp.  301,  303.  The  conditions,  as  the 
broker  swore,  were  communicated  to  them,  and  we  hear  of  no  dissent  by 
them  on  account  of  a  supposed  departure  from  authority  in  making  the  con* 
tract  most  favorable  to  their  side.  But  even  if  they  had  actually  dissented 
on  such  ground,  who  ever  heard  of  such  an  objection  being  allowed  ?  I  tell 
an  agent  to  sell  my  horse  on  credit,  and  he  brings  me  gold,  who  ever  thought 
I  could  object  that  he  had  exceeded  his  authority  ?  The  more  favorable 
term  is  always  implied  by  law  in  the  very  act  of  employing  an  agent.  1 
Xfv.  on  Ag.  97.  The  term  of  arrival  in  reasonable  time  was  obviously  a 
mere  proviso  or  condition  on  the  side  of  the  vendee,  with  which  the  vendors 

had  nothing  to  do,  by  way  of  objection  on  their  part. 
[  *826  ]        *The  objections,  that  the  iron  did  not,  in  fact,  arrive  in  reason- 

able  time,  and  that  it  did  not  answer  the  sizes  mentioned  in  the 
memora&dum,  are  much  of  the  same  character  with  those  in  respect  to  the 
want  of  authority.  These  objections  assume  that  the  contract  was  correctly 
dravm  up,  but  insist  that  a  certain  condition  and  stipulation  in  favor  of  the 
plaintiff  has  not  been  complied  with.  As  to  the  condition,  the  rule  is  that 
the  party  in  whose  favor  it  is  intended  to  operate  may  wiMve  it.  OranfM 
V.  Crantj  5  Gowen^  270,\  and  several  cases  in  the  notes,  id.  271  to  278. 
Pet  Pv;tnamy  J.  in  Simt  v.  Livemwrey  5  Pick.  397,  398.  Poih.  on  OU. 
No.  47,  48.    1  JEv.  Poih.  28,  L(mi.  ed.  of  1806,    Matins  v.  Freeman,  4 
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Bing.  N.  Ca$.  895.  Doe,  ex  dem.  Bryan^  v.  JSoncibf ,  4  Bam.  ^  Aid.  401. 
The  objection  that  the  whole  amount  sold  did  not  arrive,  and  bo  the  defen- 
dants could  not  deliver  it,  and  the  plaintifif  might  be  off,  is  a  singular  one  in 
the  mouth  of  the  defendants.  It  is,  in  plain  English,  thus :  '^  I  have  broken 
mj  promise,  and  therefore  my  promisee  has  no  right  to  recover  damages 
against  me."  The  defendant  made  an  executory  contract  with  the  plaintiff 
to  deliver  50  tons  of  iron  described  or  rather  hinted  at  as  of  certain  sizes, 
deliverable  out  of  the  Anna's  cargo  which  had  not  yet  arrived.  The  iron 
either  arrived  or  it  did  not ;  the  defendants  refusing  to  deliver  it  had,  in  ei- 
ther case,  broken  their  contract.  If  it  arrived,  and  was  under  size,  or  oth- 
erwise not  answerable  to  the  description,  and  the  promisee  waived  the  objec- 
tion, then  the  vendor  is  entitled  to  the  benefit  of  the  waiver ;  and  should 
have  delivered  such  iron  as  he  had.  At  any  rate,  it  is  of  the  essence  of  a 
contract,  that  the  promisor  or  covenantor  should  be  bound,  and  not  have  it 
in  his  power  to  discharge  himself  at  his  pleasure.  Path,  before  cited.  The 
settled  rule  of  construction,  even  where  the  contract  expressly  provides, 
that,  on  non-performance  by  the  promisor  or  covenantor,  it  shall  be  absolute- 
ly vend,  makes  it  so  only  at  the  option  of  the  promisee  or  covenantee.  This 
was  expressly  held  by  the  cases  just  cited  from  my  reports,  and  from  Bam- 
foaU  ^  Alderson  and  Bingham^s  If.  Cos. 

The  rule  of  damages  laid  down  by  the  chief  justice  was  *cor-  [  *827  ] 
rect.  That  rule,  on  breach  of  an  agreement  to  sell  goods,  is  the 
market  price  at  the  day  appointed  for  delivery,  less  the  contract  price,  when 
(he  latter  b  not  paid.  Bet/  v.  Box^  9  Wendellj  129,  Clark  v.  Pirmet/^  7 
Cowen^8  Bep.  681,  without  reference  to  the  price  at  which  the  vendee  may 
have  promised  the  goods  to  others  in  the  mean  time.  If  the  plaintiff  had 
hound  himself  to  give  the  iron  away  to  a  friend  or  relation,  on  what  princi- 
ple could  that  circumstance  be  used  to  affect  the  damages  as  between  him 
and  the  defendants  7 

The  objection  most  relied  on,  and  certainly  the  most  plausible  one,  is  that 
arising  on  the  face  of  the  memorandum.  Thb  was  not  literally  mibtcribed. 
The  objection  rests  on  the  revisers'  introduction  of  this  new  word  into  our 
statute  of  frauds,  2  B,  S.  70,  2d.  ed.^  instead  of  the  word  ngned^  which 
was  the  one  used  in  the  former  statute.  It  is,  I  think,  enough  to  answer  that 
the  words  ngmng  and  siibeeribingy  when  applied  to  a  contract  or  other  in- 
strument, always,  in  common  understanding,  meant  the  same  thing,  viz.  a 
writbg  of  one's  name  at  the  bottom.  The  legislature  have  themselves  used 
the  two  words  as  synonymous  in  the  statute  of  wiJIs.  2  22.  S.  7,  §  40,  41, 
2ded.  So  clear  and  universal  was  this  understanding  of  the  word  eigTung^ 
that  its  use  in  the  old  statute  was  at  first  supposed  to  require  an  actual  sub- 
scription at  the  bottom.  It  was  at  length  agreed  however,  that  the  word 
mig^  hava  a  secimdary  sense,  and  indeed  must  have,  or  the  statute  would 
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in  many  cases  annul  contracts  when  the  name  was  written  or  inserted  in 
some  other  place,  with  the  equally  obvious  intent  of  giving  authenticity  to 
the  instrument.  Accordingly  an  attestation  as  a  witness,  a  letter  written  as- 
senting to  the  terms  of  some  unsigned  memorandum,  or  names  inserted  in  the 
business  memoranda  of  brokers,  auctioneers,  &c.  though  only  in  the  body,  if 
done  with  intent  to  preserve  evidence  of  the  transaction,  were  holden  to  be 
a  substantial  compliance  with  the  statute,  because  they  placed  the  matter  be- 
yond the  danger  of  mere  oral  evidence,  equally  with  a  literal  signing  by  sub- 
scription. RoberU  on  Frauds^  119,  Am.  ed,  of  1807.  Long 
[  *328  ]  on  Sales^  57,  et  seq,,  Rand's  ed,  of  1839,  *and  the  cases  there 
cited.  Fell  on  Com.  Guar.  ch.  4,  jt?.  9>%^etseq.  Am.  ed,  of  1825, 
and  the  cases  there  died.  Even  an  insertion  of  the  name  by  the  broker  in 
a  bare  pencil  memorandum  has  been  held  sufficient.  Mtrritt  v.  Clason^  12 
Johns.  R.  102.     14  id.  484,  S.  C.  on  error. 

It  requires  no  greater  judicial  effort  to  enlarge  the  word  subscribe  into  a 
secondary  sense,  than  the  word  sign  ;  and  such  a  sense  was  perhaps  oftener 
given  to  the  former  in  common  parlance.  I  do  or  do  pot  subscribe  to  such  a 
sentiment  or  doctrine,  signifies  mere  assent  or  dissent  without  the  act  of  wri- 
ting at  all  ;  and,  indeed,  that  is  one  of  the  principal  senses  ascribed  to  the 
word  by  Johnson  in  his  quarto  dictionary,  where  it  is  illustrated  by  a  pas- 
B2kge  from  Hooker.  In  that  he  says  it  simply  signifies  to  give  consent^  the 
very  object  which  the  statute  of  frauds  is  in  search  of,  and  it  was  always  sat- 
isfied if  the  name  was  written  or  even  printed  in  such  a  connection  or  under 
such  circumstances  as  to  indicate  consent  to  become  bound.  Among  other 
things  it  looked  to  the  course  of  business,  and  found  the  omission  of  the  name 
at  the  bottom  very  common  among  brokers,  auctioneers  and  other  agents.  It 
adopted  such  acts  as  signing  because  the  intent  was  plain,  and  they  were  as 
much  beyond  the  evil  intended  to  be  remedied  by  the  statute,  as  if  the  name 
had  been  placed  at  the  foot.  A  judge  signs  a  record  in  the  margin  ;  and 
there  are  peculiar  places  of  affixing  the  name  for  the  purposes  of  authenti- 
cation in  various  branches  of  business,  without  coming  up  to  the  common  no- 
tion of  signing.  With  brokers,  auctioneers,  correspondents,  &c.  whose  acts 
are  very  commonly  to  be  tested  by  the  statute  of  frauds,  all  must  be  void, 
were  the  courts  suddenly  to  wheel  about,  and  turn  their  faces  against  the 
former  principles  of  construction.  They  would  thus  subvert  half  the  con- 
tracts of  sale  in  the  most  commercial  portions  of  the  state — a  'mischief 
which  I  admit  they  must  do  if  the  new  and  revised  statutes  have  left  them 
no  alternative.  But  the  principle  of  construction  remains  the  same,  and 
rests  on  a  broader  foundation,  and  a  state  of  things  calling  more  imperiously 
for  its  enforcement  in  proportion  as  memoranda  of  the  kind  in 
[  *829  ]  question,  have  long  had  a  direct  sanction,  *not  only  in  the  usages 
of  business,  but  under  the  statute  of  frauds  itself.    A  sabsorip- 
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tion,  by  merely  inserting  the  name,  is  as  effectual  a  guard  against  perjury 
and  fraud  as  it  ever  was.  Being  out  of  the.  mischief  which  the  statute  in- 
tended to  avoid,  it  is  therefore  out  of  the  statute  itself.  If  an  authority  be 
wanting  for  such  an  obvious  principle  of  construction,  take  the  words  of  Lord 
Hardwicke  in  Welford  v.  Beazely,  3  Atk.  603.  There  the  party  to  be 
charged  had  merely  put  his  name  as  a  witness.  The  lord  chancellor  said, 
"  The  meaning  of  the  statute  is  to  reduce  contracts  to  a  certainty,  in  order 
to  avoid  perjury  on  the  one  hand  and  fraud  on  the  other  ;  and,  therefore, 
both  in  this  court  and  the  courts  of  common  law,  where  the  agreement  has 
been  reduced  to  such  a  certainty,  and  the  substance  of  the  statute  has  been 
complied  with  in  the  material  part,  the  forms  have  never  been  insisted  up- 
on.'* The  law  requires  that  a  bill  or  note  payable  to  order  should  be  tndori- 
erf,  in  order  to  its  transfer,  and  the  subjecting  of  the  payee  to  certain  definite 
liability  ;  yet  if  he  had  put  his  name  on  ih^face  or  eheivhere  on  the  paper, 
or  a  paper  annexed,  with  intent  that  the  act  shall  operate  as  an  endorsement, 
it  is  the  same  thing,  because  the  substance  of  the  legal  requisition  is  thus 
fulfilled.     This  has  been  often  held. 

I  will  not  now  do  more  than  advert  to  the  general  evil  of  considering  every 
literal  or  verbal  deviation  in  our  revised  statutes  from  the  former  acts  which 
they  adopt,  as  a  change  in  substance.  We  had  occasion  to  consider  it  in 
some  measure  at  the  last  term,  especially  in  respect  to  the  statute  of  frauds  ; 
and  daily  observation  confirms  the  views  then  expressed  with  regard  to  all 
such  former  statutes,  as  entered  into  and  governed  the  general  business  of 
the  community.  They  made  and  will  continue  to  make  a  part  of  the  com- 
mercial and  social  habitude  ;  and  even  where  an  alteration  was  obviously 
intended,  and  was  plainly  expedient  or  necessary,  a  century  must  perhaps  go 
by  ere  the  change  will  be  actually  effected.  Some  fifty  or  more  years  have 
passed  since  a  very  necessary  alteration  was  made  by  statute  in  the  denoiLin- 
ation  of  our  currency  ;  and  although  the  necessity  was  univers- 
ally conceded,  perhaps  fifty  more  will  'not  practically  complete  [  ^330  ] 
the  change.  To  make  the  numerous  verbal  alterations  in  our  re- 
vised statutes,  in  all  or  even  a  majority  of  instances,  an  actual  departure 
from  the  former  law,  would  be  to  open  Pandora's  box.  The  evils  would  be 
intolerable,  and  the  whole  community  would  ot  once  demand  their  repeal. 

Judgment  affirmed. 


•«-^«— *^»- 


The  American  Insurance  Company  vs.  Hutton. 

Where  a  veud  insured  for  twelve  calendar  manthe,  and  if  at  eta  at  the  expiration  of  the  term, 
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the  risk  to  oontinne  at  the  same  rate  of  premiam  antil  her  arrival  at  the  port  of  destinatioB 
commenced  (when  120  dajs  of  the  policy  were  unexpired)  a  voyage  ordinarily  occupying  70 
days,  and  in  the  course  of  her  passages  from  place  to  place  sprung  aleak  so  that  repairs  be- 
came necessary,  and  whilst  they  were  making,  the  specified  term  expired,  it  was  hdd^  that  the 
insorers  were  not  liable  for  the  loss  of  the  vessel,  which  happened  on  her  return  paaaage  to 
the  port  from  which  she  departed  when  the  voyage  commenced,  she  not  being  at  sea  witfam 
the  meaning  of  the  policy  at  the  expiration  of  the  specified  term. 

Ebbob  from  the  superior  court  of  the  city  of  New-York.  Hutton  sued 
the  American  Insurance  Company  on  a  policy  upon  the  body,  &c.  of  a  brig 
called  the  Champianj  for  and  during  the  term  of  twelve  calendar  monthe^ 
commencing  on  the  2l8t  January,  1835  ;  averages,  if  any,  to  be  settled  each 
passage  ;  and  if  at  $ea  at  the  expiration  of  the  term,  the  risk  to  continue  at 
the  same  rate  of  premium  until  her  arrival  at  the  port  of  deetination.  No 
port  of  destination  is  mentioned  in  the  policy  ;  the  language  of  the  policy 
b  :  ^'  Beginning  the  adventure  upon  the  said  vessel,  tackle,  apparel,  &c  at 
and  from  the  21st  January,  1835,  at  noon  aforesaid,  and  so  shall  continue 
and  endure  until  the  21st  January,  1836,  at  noon  aforesaid,  and  until  she  be 
moored  twenty  and  four  hours  in  good  safety."  The  vessel  was  valued  at 
$8500,  and  was  insured  at  a  premium  of  8  per  cent.  She  sailed  from  New- York 
on  23d  September^  1835,  bound  on  a  voyage  for  St.  Barts,  Curacoa  and  Mara- 
caibo,  and  thence  back  to  the  port  of  New-York.  The  ordinary  length  of  such  a 

voyage  out  and  home  is  70  days.  Portions  of  her  cargo  were  in- 
[  *831  ]     tended  for  each  of  the  ^places  above  named.     On  her  voyage 

out  she  encountered  a  hurricane  which  retarded  her  so  that  she 
did  not  arrive  at  St.  Barts  until  the  23d  day  of  October,  She  left  there 
on  the  26th,  and  put  into  St.  Thomas  (the  nearest  port  where  repairs  could 
be  made)  on  the  28th  October.  There  the  master  of  the  Champion  learnt 
that  the  city  of  Maracaibo  was  in  a  state  of  insurrection,  and  he  agreed  widi 
the  master  of  another  brig,  the  Harper j  that  if  on  his  arrival  at  Curacoa  he 
should  find  the  intelligence  as  to  Maracaibo  true,  that  he  would  land  at  Our 
racoa  the  portion  of  the  cargo  intended  for  Maracaibo  and  return  and  take 
the  cargo  of  the  Harper  to  Philadelphia  or  New- York.  On  the  4th  December^ 
the  Champion  being  repaired,  set  sail  for  Curacoa  and  arrived  there  on  the 
8th  December,  and  the  portion  of  the  cargo  destined  for  that  place  was  dis- 
charged ;  and  the  portion  intended  for  Maracaibo  was  landed,  the  intelligence 
as  to  the  state  of  that  place  being  confirmed.  On  the  20th  December^  the 
vessel  sailed  from  Curacoa  for  aS'^  Thomas  for  the  purpose  pf  taking  in  the 
cargo  of  the  brig  Harper.  She  did  not  arrive  at  St.  Thomas  until  6th  Janu- 
ary, having  on  her  passage  encountered  violent  storms.  Being  very  leaky, 
she  was  overhauled  and  it  was  found  that  she  required  extensive  repairs,  in 
the  making  of  which  she  was  detained  until  the  22d  day  of  January,  1836. 
Having  taken  in  freight,  she  suied  oa  the  80th  January  for  New-York,  and 
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on  the  18th  Febraarj,  was  stranded  on  the  Delaware  beach  and  totally  lost. 
Had  not  repairs  been  necessary,  she  probably  would  have  sailed  from  St. 
Thomas  on  the  sevenUi  and  certainly  long  before  the  twenttf-Jirst  day  of  Janu- 
ary. The  necessity  for  the  delay  at  St.  Thomas  was  wholly  occasioned  by  the 
damage  sustained  on  the  passage  to  the  latter  place  from  Curacoa.  The  re- 
pairs were  made  with  all  possible  despatch.  The  evidence  being  closed,  the 
counsel  for  the  defendants  insisted  that  the  defendants  were  protected  from 
liability  by  the  termination  of  the  period  of  insurance  before  the  loss  happen- 
ed ;  but  the  court  charged  the  jury  that  the  risk  was  not  terminated  at 
the  time  of  the  loss  of  the  vessel.  The  counsel  for  the  defendants  ex* 
cepted  to  the  charge,  and  the  jury  found  a  verdict  for  the 
^pluntiff  for  $8694,78;  upon  which  judgment  being  entered,  the  [  *882  ] 
defendants  sued  out  a  writ  of  error* 

2>.  Lordj  jun.  for  the  plaintiffs  in  error. 

■ 

Ch.  Griffin^  for  the  defendant  in  error. 

By  the  Courty  Cowen,  J.  The  policy  in  question  was  on  time,  for  a  term 
of  one  year  certain,  from  the  2l8t  January,  1835,  and  if  the  vessel  should 
happen,  at  the  expiration  of  the  year,  to  be  at  sea,  the  policy  was  to  conti- 
nne  till  her  arrival  at  the  port  of  destination.  At  the  expiration  of  the  term, 
the  vessel  was  in  fact  at  St.  Thomas,  under  circumstances  wMch  raise  the 
question  whether  she  iias  in  port,  or  whether  constructively  at  sea.  Of 
coarse  she  was  not  literally  at  sea.  She  had  been  out  to  Curacoa,  and  was  re- 
turning to  St.  Thomas,  with  a  view  to  take  and  transport  the  cargo  of  the 
Harper  to  Philadelphia  or  New  York,  under  the  agreement  with  Capt.  Pe- 
drick.  Being  accidentally  disappointed  in  this,  she  put  into  St.  Thomas, 
where  she  was  detained  for  repairs.  Otherwise  she  would  have  actually  put 
to  sea,  before  the  twelve  months  had  expired.  During  her  detention  from 
necessity,  and  pursuant  to  the  original  intention  to  proceed  from  St.  Thomas 
for  a  port  in  the  United  States,  she  there  made  arrangements  for  taking  in 
freight  with  which,  as  soon  as  ready,  she  sailed  for  New- York.  In  her  pas- 
sage she  was  lost. 

The  counsel  for  the  plaintiffs  in  error  contends  that  St.  Thomas  was 
her  port  of  destination,  at  which  she  had  arrived  and  lay  within  the  mean- 
ing of  the  policy  on  the  day  of  the  year's  termination  ;  and  that  she  could 
in  no  sense  be  deemed  at  sea.  He  admits,  however,  that  the  words  at  sea 
hare  a  secondary  meaning ;  and  there  are  two  cases  decided  by  the  supreme 
jadicial  court  of  Massachusetts,  which  hold  that  a  vessel  may,  ander  circum- 
stances, be  deemed  at  sea  within  a  clause  like  this,  though  in  fact  lying  in 
port.     Wood  V.  The  Mofirke  Jb^s.  Co.  14  Mass.  B.  81.     Botten  v.  The 
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Hope  Ina.  Company^  20  Pick.  275.  In  the  first,  a  vessel  bound 
[  *833  ]  to  Amsterdam  had  been  captured  \rhile  in  the  course  of  her  pas- 
sage at  sea,  and  carried  into  a  British  port  (Bristol)  vhere 
she  was  when  the  year  expired.  The  clause,  "  should  this  vessel  be  at  sea 
at  tlie  expiration  of  the  above  period,  (a  year,)  the  risk  is  to  be  continued 
until  her  arrival  at  a  port  of  discharge,"  was  held  to  attach.  Here  she 
was  engaged  in  the  prosecution  of  her  passage,  which  she  actually  pursued 
so  soon  as  she  could  obtain  a  clearance.  Parker,  Ch.  J.  who  delivered  the 
opinion  of  the  court,  said :  "  She  was  absent  on  a  voyage  which  had  been 
commenced  within  the  time  of  the  original  risk.  Sho  would  have  been  pro- 
tected on  that  voyage  to  Amsterdam  and  back  again ;  because  within  the 
common  meaning  of  the  term  at  sea,  which  was  undoubtedly  adopted  by 
these  parties.  A  vessel  is  considered  in  that  condition  while  on  her  voyage 
and  pursuing  the  business  of  it,  although  during  a  part  of  the  time  she  is 
necessarily  within  some  port,  in  the  prosecution  of  her  voyage.  The  inten- 
tion in  prolonging  the  risk  beyond  twelve  months  was,  unquestionably  to  give 
the  ship  protection  under  the  policy  in  case  that  time  should  expire  while 
the  vessel  should  be  employed  in  some  unfinished  voyage  ;  and  whether  in  a 
foreign  pori;  or  actually  upon  the  high  seas,  we  believe  there  was  no  differ- 
ence in  the  contemplation  of  the  parties  when  the  contract  was  made."  In 
the  last  case,  the  vessel  sailed  from  New-York  on  a  voyage  to  Rotterdam, 
from  which  place  she  was  to  proceed  to  Bangor,  in  Wales,  for  a  cargo,  and 
thence  to  Boston.  The  vessel  reached  Bangor,  took  on  board  her  cargo,  un- 
moored, and  dropped  down  several  miles  below  Bangor  ;  but  not  being  able 
to  get  out  of  the  straits  on  account  of  head  winds  she  came  to  anchor ;  and, 
though  she  made  sail  for  several  days,  did  not  succeed  in  getting  out  of  the 
straits,  and  proceeding  on  her  voyage  till  after  the  year  expired.  The 
words  of  the  policy  were,  that  if  the  vessel  should  be  at  sea^  when  the  year 
expired,  then  the  risk  was  to  continue  till  her  arrival  at  her  port  of  destina- 
tion and  discharge.  The  continuing  clause  was  held  to  attach,  while  she 
lay  confined  in  the  straits,  occasionally  struggling  to  escape.  The  jury 
found  she  was  not  in  a  harbor  on  the  day  when  the  year  expired. 
[  •834  J  Another  policy  which  continued  •itself  if  the  vessel  should  be  on 
her  passage,  was  also  held  to  attach  at  the  same  time,  the  words 
at  sea  and  on  her  passage,  being  considered  by  the  court  as  synonymous. 
The  court  said  the  words  in  the  policy  were  used  in  contradistinction  to  an 
arrival  in  port ;  and  the  decision  turned  on  the  vessel  having  left  her  moor- 
ings, and  got  ready  for  sea.  This  was  held  equivalent  to  being  on  her  voy- 
age or  passage.  Shaw,  C.  J.  who  delivered  the  opinion  of  the  court,  cited 
and  approved  Wood  v.  Neto  England  Mar.  Ins.  Co.  He  remarked  that, 
^'  if  the  vessel  has  sailed  or  commenced  a  voyage  from  one  port  to  another, 
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8he  must  be  considered  to  be  at  sta^  \vithin  the  meaning  of  this  clause,  from 
the  commencement  to  the  termination  of  the  voyage,  although  during  parts 
of  it  she  may  have  sought  shelter  in  a  place  on  the  way." 

In  the  case  at  bar,  I  think  the  defendant  in  error  is  put  to  contend  for 
something  beyond  what  is  established  by  either  of  the  cases  cited,  which  are 
the  only  direct  authorities  upon  which  he  relies.     The  iirst  holds  that  a  ves- 
sel being  in  the  course  of  her  voyage,  diverted  into  and  lying  at  a  port  in 
invitum,  is  still  constructively  at  sea  :  the  latter  case  holds  that  being  un- 
moored and  ready  for  sea  at  an  intermediate  port  of  destination  amounts  to 
the  same  thing.     In  the  case  at  bar  the  vessel  had  not  been  forced  into  St. 
Thomas  from  any  cause.     She  proceeded  there  as  to  an  intermediate  port 
of  destination  determined  on  by  the  master,  as  a  port  of  lading ;  and  so  far 
from  being  ready  for  sea,  she  still  continued  in  that  port  till  the  year  had 
passed,  not  having  unmoored,  but  merely  engaged  in  the  business  of  lading. 
Can  a  vessel  be  said  to  be  at  sea  while  lying  at  an  intermediate  port  of  des- 
tination,  though  in  prosecution  of  the  business  which  is  to  carry  her  to  the 
ultimate  one  ?     It  is  true  she  is  on  her  general  trading  voyage,  acting  with 
a  view  to  proceed  and  reach  her  ultimate  port.     She  is  on  the  voyage  round, 
and  in  this  instance  the  vessel  would  have  been  covered  by  the  policy,  if 
found  at  sea  upon  the  21st  of  January  ;  whereas  she  is  lying  by  and  lading 
on  that  day  in  an  intermediate  port  of  her  own  choosing.     She 
had  terminated  her  particular  passage.     I  think  the  court  *below     [  *835  ] 
must  have  held  that  the  policy  continued  till  her  arrival  in  the 
United  States,  touching  at  what  ports  of  destination  she  pleased.    But  there 
is  nothing  in  the  policy  which  looks  to  that.     True  the  voyage  in  view  was 
a  trading  rambling  voyage,  averages  were  to  be  settled  each  passage ;  and 
the  vessel  departed  from  New- York,  where  she  lay  in  September,  1835. 
The  terminus  ad  quern  is  one  year ;  the  protection  to  be  continued  over  on 
condition,  viz.  if  at  the  terminus  she  happened  to  be  at  sea.     She  had  been 
delayed  by  adverse  weather,  which  prevented  her  being  at  sea ;  but  such 
<delay  was  not  made  a  condition.     She  had  been  strained,  consequently  de- 
fined ia  port  to  be  repaired  ;  but  that  was  not  made  a  condition.     The  poli- 
•cy  was  not  to  be  continued  for  either  of  these  reasons.     She  was  making 
lier  arrangement  to  go  to  sea  ;  but  she  had  not  yet  even  unmoored,  or  began 
to  unmoor.     She  was  not  sailing^  and  in  her  course  detained  by  some  sub- 
sequent occurrence  ;  and  not  even  ready  to  sail.     Pettigrew  v.  Pringle^  3 
Barn.  ^  Adolph.  614.     She  was  on  a  voyage  round,  and,  if  you  please, 
this  was  contemplated  by  the  parties,  though  there  is  no  evidence  of  it ;  but 
she  was  not  sailing  on  the  voyage  ;  she  was  not  at  sea  on  the  voyage.     The 
defendants  below  are  not  to  be  made  liable  on  excuses  that  she  could  not 
fulfil  the  condition.     She  took  that  risk,  and  knew  where  she  must  be  in  or- 
der to  Qi^title  herself  to  protection  ;  at  sea^  open  to  the  hazards  of  a  sea  vqt? 
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age,  in  which  case  she  would  be  protected  only  till  she  reached  the  port  of 
destination.  She  asked  no  more  than  this  ;  and  the  reason,  I  suppose,  was 
that  she  wanted  no  more.  On  her  reaching  port  her  owner  could  re-inaure 
at  his  leisure  :  and  at  the  end  of  her  passage,  the  insurers  were  bound,  as 
ihey  did  do  several  times,  to  settle  her  averages.  It  would  be  drawing  out 
this  clause  to  a  most  unnatural  and  immoderate  length,  to  say  that  it  ran  the 
whole  round  of  any  voyage  the  master  might  have  raised  in  his  mind  ;  one 
to  the  East  Indies  and  home,  or  round  the  world,  covering  every  stopping 
place  planned  out  in  the  way.     Th^  parties  do  not  appear  to  have  had  any 

definite  voyage  in  their  minds ;  but  only  random  passages  to  be 
[  *886  ]     undertaken  within  the  year,  and  *covering  the  pending  passage 

in  a  course  of  actual  prosecution  at  the  terminus.  At  sea  was,  I 
think,  used  in  opposition  to  being  in  port.  The  words  were  not  used  in  op- 
position to  her  being  at  home.  Arriving  at  the  port  of  destination  means,  I 
think,  any  port  of  destination,  whether  at  home  or  abroad  for  lading  or  dis- 
charge, or  any  other  object  or  business  voluntarily  pursued.  It  would  seem 
to  be  straining  construction  beyond  all  precedent,  to  hold  that,  being  in  port 
on  her  own  business  and  lying  there  for  weeks,  is  being  at  sea,  in  the  prose- 
cuti<m  of  a  voyage  or  passage.  It  is  going  quite  far  enough,  if  not  too  fiur, 
to  say  with  Wood  v.  The  New  England  Mar.  Ins.  Co.  that  a  vessel  is  at 
sea,  while  lying  even  contrary  to  her  will  in  port,  without  a  clearance.  To 
predicate  the  same  thing  of  her  while  lying  in  her  own  appointed  port  sounds 
like  a  distortion  of  language,  unless  we  could  suppose  some  secondary  mean- 
ing established  by  commercial  usage.     None  such  is  in  proof. 

In  examining  this  case,  I  have  given  the  testimony  its  strongest  possible  bear- 
ing in  favor  of  the  plaintiff  below.  I  have  supposed  it  clearly  established,  that 
the  vessel  was  but  touching  at  St.  Thomas  for  a  cargo  on  her  way  from  Guracoa 
to  New-Tork.  I  have  disregarded  the  argument  that  such  a  voyage  and  such 
a  purpose  were  questionable  on  the  whole  testimony,  and  that,  at  least,  the 
jury  should  have  been  directed  to  inquire  of  them.  The  protest  of  the  mas- 
ter speaks  of  the  voyage  as  being  from  New-York  to  St.  Barts,  Guracoa  and 
Maracaibo.  It  says  that  on  failing  to  obtain  the  cargo  of  the  Harper,  he 
changed  his  mind,  and  determined  to  return  to  Guracoa,  and  proceed  thence 
on  his  voyage  to  Maracaibo  ;  and  that  he  continued  to  entertain  that  inten- 
tion, till  the  agent  on  discovering  that  the  expenses  occasioned  by  the  repairs 
had  swelled  to  such  an  amount  as  to  forbid  all  farther  enterprizes  out,  per- 
emptorily ordered  the  brig  home.  This  view  is  certainly  far  from  strength- 
ening the  idea,  that  she  was  at  sea  on  a  voyage  home,  or  round,  when  she 
reached  the  21st  of  January.     But  admitting  that  she  was,  I  think,  under 

the  circumstances,  we  must  take  her  to  have  been  constructively 
[  *S87  ]     where  *she  was  ostensibly  and  literally  in  an  btermediate  port  of 

destination ;  so  not  at  sea  ;  therefore  not  within  the  coi)ditioo. 
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In  any  yiew  which  can  be  taken  of  this  case  on  the  bill  of  exceptions,  I 
think  the  judgment  should  be  reversed  ;  a  ventre  di  novo  to  issue  from  the 
coart  below,  the  costs  to  abide  the  event. 


Lbe  v8.  Tillotson. 

Where  referees  are  appointed  to  hear  a  canse,  aud  the  trial  actually  requires  the  examination  of 
a  long  accouniy  thej  have  ^ower  to  allow  damages  for  the  non-performance  of  a  special  con- 
tract, the  same  as  if  the  cause  had  been  tried  by  a  jury. 

The  proTision  in  the  constitution  of  the  U.  S.  securing  a  trial  by  a  jury,  relates  only  to  triala 
in  courts  oi'ganized  under  the  constitution  and  laws  of  the  U.  S.,  and  is  no  objection  to  a 
cause  being  heard  by  referees  in  the  courts  of  this  state  ;  nor  is  the  similar  provision  in  the 
constitution  of  this  state  an  objection.  Previous  to  the  adoption  of  the  state  constitution, 
references  were  well  knqwn  and  sanctioned  by  statute. 

At  all  events,  a  party  having  waited  a  constitutional  provision  cannot  subsequently  ask  for  its 
protection. 

Motion  to  set  aside  a  report  of  referees.  The  action  was  as»ump9it  on 
an  agreement  in  writing,  dated  January  1, 1825,  signed  by  the  parties,  by 
which  the  defendant,  among  other  things,  agreed  to  furnish  6000  hides  an- 
nually, for  five  years,  at  the  Howard  factory,  Warwarsink,  which  the  plaiur 
tiff  agreed  to  tan  in  the  best  manner  that  the  nature  of  the  hides  would  ad- 
mit of,  and  to  transport  them  to  the  city  of  New-York.  The  defendant  was 
to  allow  three  cents  per  pound  for  the  tanning  and  transportation,  and  fur- 
nish wood,  lime,  salts,  &c.  and  keep  the  factory  in  repair.  The  plaintiff,  in 
declaring,  alleged  breaches  in  not  furnishing  the  stipulated  number  of  hides, 
&c.  The  declaration  also  contained  the  common  counts  for  work,  labor,  &c. 
The  cause  was  referred,  by  consent  of  parties  ;^  and  the  report  was  for  the 
plaintiff  $4594,  which  the  counsel  for  the  defendant  now  moved  to  set 
'  aside.  The  referees  examined  long  accounts  on  both  sides  and 
struck  a  balance,  among  *other  things  allowing  $6000  special  dam-  [  *338  ] 
4iges  against  the  defendant  for  not  furnishing  the  stipulated 
amount  of  hides,  &c.  in  other  words,  for  not  stocking  the  yard  as  agreed  by 
the  defendant.  This  they  did,  notwithstanding  an  objection  that  they  had 
no  legal  power  to  allow  special  damages.  There  were  other  questions  pass- 
ed upon  in  addition  to  those  in  reference  to  which  the  opinion  of  the  court 
was  delivered  as  reported  beneath,  which  are  deemed  not  necessary  to  be 
stated.  The  referees  made  a  report  in  favor  of  the  plaintiff  for  $4594, 
which  the  defendant  moved  to  set  aside. 

X.  Maisaii,  for  the  defendant. 

J.  Van  Buren  ^  H.  M.  Bomeyn^  for  the  plaintiff. 
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By  the  Courts  CowEN,  J.  It  was  agreed  by  the  counsel  for  the  defend- 
ant that  the  referees  had  no  power  to  inquire  of  damages  for  breach  of  the 
special  agreement,  that  not  being  matter  of  account  within  the  2  R.  S.  805. 
2d  ed.  §  40.  The  trial  would  obviously  require  the  examination  of  a  long  ac- 
count ;  and  then  the  statute  in  terms  authorizes  the  court  to  refer  the  causcj 
that  is  to  say,  the  whole  matter.  Such  has  been  the  uniform  practice.  On 
the  cause  going  down,  every  thing  inquirable  into  on  a  trial  should  be  heard 
and  decided  by  the  referees  ;  otherwise,  a  reference  must  be  withheld  on  its 
appearing  that  the  most  trifling  matter,  a  small  noteYor  instance,  might  be 
introduced  at  the  hearing.  The  statute,  so  far  from  restricting  the  power  of 
reference  to  matters  of  account,  alone,  does  not  even  confine  it  to  actions 
arising  ex  contractu^  though  we  have  in  practice  confined  it  to  such.  The 
limitation  ought  not  farther  to  be  narrowed  by  construction,  when  we  consid- 
er how  precious  is  time  in  some  of  our  circuits. 

But  it  is  said  the  right  to  refer  is  absolutely  unconstitutional,  as  being  con- 

trary  to  the   seventh  article  of  the  amendments  to  the  constitution  of  the 

United  States.     That,  however,  relates  to  such  courts  only  as  sit  under  the 

authority  of  the    United  States.     In   respect  to   the   forms    of 

[  *389  ]     proceeding  *in    suits,  the  constitution  and  laws  of  the  United 

States  are  regarded  as  those  of  a  foreign  government. 

But  the  seventh  article  (§  2)  of  our  own  constitution  declares,  that  '^  th& 
trial  by  jury,  in  all  cases  in  which  it  has  been  heretofore  used,  shall  remain 
inviolate  forever  ;"  and  the  case  before  us  is  supposed  not  to  come  within  the 
exception.  It  is  a  satisfactory  answer,  however,  that  references  as  broad  as 
that  now  contended  for  by  the  plaintiff,  were  sanctioned  by  statute,  and  prac* 
tised  by  the  courts  long  before  the  adoption  of  the  constitution. 

The  objection  calls  for  the  less  countenance  in  this  case,  inasmuch  as  the 
parties  mutually  consented  to  the  reference  by  writing.  This  of  itself  is  a 
waiver  of  the  objection,  even  if  the  constitution  stood  in  the  way.  A  party 
may  waive  a  constitutional  as  well  as  a  statute  provision  made  for  his  own 
benefit.  The  contrary  argument  would  deprive  a  criminal  of  the  power  to 
plead  guilty,  on  the  ground  that  the  constitution  has  secured  him  a  trial  by 

Motion  to  set  aside  report  of  referees  denied* 
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CoE  and  others,  saprintendents  of  the  poor  of  the  county  of  Gf-enesee  vs. 
Smith  and  others,  superintendents  of  the  poor  of  the  county  of  Allegany, 

An  action  wiU  not  lie  by  the  8upenntendent$  of  the  poor  of  one  county  against  the  snperinten- 
dentsof  another  coanty  for  the  maintenance  of  a  panper  removed  from  the  county  of  the  lat- 
ter without  legal  aathority,  into  the  county  of  the  former,  where  the  removal  is  made  at  the 
request  of  the  pauper,  so  that  be  may  be  under  the  care  of  his  family  and  friends,  and  with- 
out any  intent  on  thepart  of  the  person  removing  him  to  make  the  county  into  which  he  is  removed 
chargeable  with  his  support. 

It  seems,  that  the  bringing  of  a  pau{>er  into  this  state,  will  not  subject  the  person  bringing  him 
to  the  penalties  of  the  act  on  this  subject,  unless  it  be  done  with  the  intent  of  subjecting  some 
particular  town  or  county  to  the  charge  of  supporting  such  pauper. 

This  action  was  tried  at  the  Allegany  circuit,  in  October,  1839,  before 
the  Hon.  Robert  Monell,  one  of  the  circuit  judges. 

•The  suit  was  brought  to  recover  moneys  expended  by  the  plain-  [  •842  ] 
iiSs  in  the  support  of  2k  pauper ^  for  whom  it  was  alleged  the  de* 
fendants  were  bound  by  law  to  provide.  The  plaintiffs  in  a  special  count  of 
the  declaration  alleged  that  on  the  15th  December,  1838,  at  Pike,  in  the 
county  of  Allegany,  one  Robert  Flint  became  sick  and  infirm,  and  according 
to  the  provisions  of  the  act  entitled  ''  Of  tbe  support  and  relief  of  indigent 
persons,"  became  chargeable  to  the  county  of  Allegany ;  that  afterwards,  to 
vit,  on,  &c.  one  David  Flint j  an  inhabitant  of  Allegany,  removed  and  trans- 
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ported  Robert  from  the  county  of  Allegany  to  the  coantj  of  O-eneseey  with 
intent  to  make  the  county  of  Genesee  chargeable  with  the  support  and  relief 
of  Eobert.  The  p1ainti&  also  averred  that  Robert  did  become  chargeable 
to  the  county  of  Genesee,  and  had  been  supported  by  such  county  as  t^paur 
per  from  the  time  of  his  removal  to  the  commencement  of  this  suit ;  and 
that  before  and  at  the  time  of  his  removal,  he  was  a  pauper  j  and  a  charge 
upon  the  county  of  Allegany.  The  declaration  also  contsuned  the  common 
money  counts. 

On  the  trial  of  the  cause  it  was  shown  that  Robert  Flint  being  a  pauper 
and  resident  of  the  county  of  Qerieseey  was  bound  out  by  the  superintendents 
of  that  county  as  an  apprentice  ;  that  he  left  his  master  and  went  to  the  res- 
idence of  Samuel  Flinty  an  uncle  of  his,  in  Allegany ,  where,  in  the  month 
of  August,  1838,  he  received  a  wound  from  a  scythe,  by  which  he  was  de- 
prived of  the  use  of  one  of  his  legs,  and  which  disabled  him  from  working ; 
that  his  uncle  supported  him  and  procured  medical  attendance  for  him  until 
late  in  December,  1838,  when,  at  the  request  of  the  pauper^  he  was  removed 
to  the  residence  of  his  mother^  in  the  county  of  Genesee^  who  was  very  poor, 
and  unable  to  provide  for  him.  On  the  31st  Decmber,  an  overseer  of  the 
poor  of  the  town  in  which  the  mother  of  Robert  resided,  took  charge  of  him 
and  supported  him  at  his  mother's  house  until  the  11th  February,  1839, 
when  he  was  removed  to  the  county  poor  house  of  Genesee,  and  there  sup- 
ported at  the  expense  of  the  county,  which  was  proved  to  be  $90.  The  su- 
perintendents of  Allegany  did  not  contribute  to  the  support  of  the 
[  *348  ]  ^pauper,  whilst  he  remained  at  the  house  of  his  uncle.  The  only 
interference  on  their  part  was,  that  on  the  day  preceding  the  re- 
moval of  the  pauper,  one  of  them  called  with  a  physician  to  ascertain  his 
ability  to  undergo  the  fatigue  of  the  removal.  He  was  removed  by  David 
FUntj  a  son  of  Samuel  Flint,  The  judge  charged  the  jury  that  if  there  had 
been  any  interference  by  others,  or  if  the  pauper  had  received  the  aid  or  as- 
sistance of  any  person  in  bis  removal  from  Allegany  to  Genesee,  the  defend- 
ants were  liable ;  that  it  was  wholly  immaterial,  as  between  the  parties  to  the 
Buit,  who  had  procured  such  aid  or  assistance,  or  from  what  motive  or  With 
what  intent  it  had  been  procured  or  rendered  ;  that  the  evidence  fully  estab- 
lished a  sending  and  transporting  of  the  pauper  within  the  meaning  of  the 
statute;  and  that  there  was  no  question  for  them  to  determine  except  the 
amount  of  damages  which  the  plaintiff  ought  to  recover.  The  jury  found 
for  the  plaintifis  with  $90  damages.    The  defendants  ask  for  a  new  trial. 

Jf.  T.  Reynolds^  for  the  defendants. 

(7.  P.  Eirkhmdy  for  the  plaintiffs. 
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By  the  Courts  Nelson,  Ch.  J.  This  action  is  given  by  statute  ;  and  the 
principle  upon  which  it  is  to  be  maintained  will  depend  on  a  construction  of 
eeveral  sections  of  the  act  under  which  the  suit  is  brought. 

By  the  63d  section  of  1  R.  S.  633,  any  person  who  shall  send,  carry, 
transport,  remove  or  bring,  or  who  shall  cause  to  be  sent,  carried,  transport- 
ed, brought  or  removed,  any  poor  or  indigent  person,  from  any  city,  town, 
or  county  to  any  other  city,  town  or  county,  without  legal   authority,  and 
there  leave  such  poor  person  with  intent  to  make  any  such  city^  totvn  or 
county y  to  which  the  removal  shall  be  made^  chargeable,  Sj-c.  or  wlw  shall  ertr 
tice  any  such  poor  person  to  remove  with  such  intent^  shall  forfeit  fifty  dol- 
lars. &c.     By  the  64th  section,  the  pauper  so  removed,  brought  or  enticed, 
shall  be  maintained  by  the  superintendents  of  the  county  where 
he  may  be  ;  they  shall  give  notice  to  the  overseers  *of  the  poor  of    [  •344  ] 
the  town  from  which  he  was  brought  or  enticed  if  such  town  be 
liable  for  his  support ;  if  there  be  no  town  in  the  county  from  which  he  was 
brought  liable  to  his  support,  then  the  notice  is  to  be  given  to  the  superin- 
tendents of  the  poor  of  such  county,  informing  them  of  such  improper  re- 
moval,  and  requiring  them  to  take  charge  of  the  pauper.     By  the  65th  sec- 
tion, the  superintendents  or  overseers  to  whom  notice  is  given  shall  within 
thirty  days  take  and  remove  the  pauper,  &;c.  or  within  that  time  notify  the 
superintendents   giving  the  notice,  that  they  deny  the  allegation  of  such  iwr 
proper  enticing  or  removal,  &c.      By  the  67th  section,  upon  such  notice  of 
denial  the  superintendents  shall  within  three  months  commence  a  suit  against 
the  overseers  of  the  poor  of  the  town,  or  the  county  superintendents  or  their 
successors,  for  the  expenses  incurred  in  the  support  of  such  pauper,  &c. 

From  an  attentive  consideration  of  these  provisions  it  appears  obvious  to 
me,  that  a  removal  of  the  pauper  which  will  charge  the  county  with  the  ex- 
penses of  his  maintenance,  must  be  such  as  would  subject  the  person  con- 
cerned in  it  to  the  penalties  imposed  by  the  63d  section  of  the  act.  This  is 
clearly  the  removal  referred  to  throughout  the  several  provisions  on  the  sub- 
ject ;  and  which  the  defendants  were  required  to  deny.  The  plaintiffs  are 
to  give  notice  to  the  superintendents  of  the  county  from  which  the  pauper 
was  brought  or  enticed,  informing  them  of  such  improper  removal,  and  they 
are  to  deny  the  allegation  of  such  improper  enticing  or  removal.  This  is 
the  preliminary  issue  raised  between  the  parties  before  the  commencement 
of  the  suit. 

The  ground  taken  by  the  plaintiffs  supposes  that  the  legislature  intended 
to  prohibit  a  destitute  person,  or  one  who  happened  to  be  disabled,  while 
temporarily  residing  in  one  county,  from  returning  to  his  family  and  friends 
residing  in  another,  though  he  might  choose  to  do  so  of  his  own  mere  mo- 
tion ;  or  as  a  matter  of  course,  to  charge  the  county  from  which  he  thus  rer 
moved  with  his  support.  This  seems  to  me  a  forced  and  unreasonable  con- 
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r  •«u«;  T     *''"*"'°" '  "^  overlooks  the  intent  of  the  removal,  which  is  made 
[   846  ]     an  essential   ingredient  'to  constitute  the  oflFence  within  the  act, 

and  is,  I  think,  equally  necessary  to  create  the  legal  liability  in 
the  civil  suit.  e  / 

Even  whore  a  pprson  brings  a  pauper  from  any  place  out  of  the  state  in- 
to  a  county  within  it,  he  is  neither  subject  to  the  penalty,  or  to  the  mainten- 
ance  of  the  pauper,  as  imposed  by  the  64th  section,  without  the  existence  of 
an  intent  to  charge  the  county. 

I  am  of  opinion,  therefore,  that  the  learned  judge  erred,  and  that  a  new 
trial  must  be  granted. 


■<  *■  ■» » 


Dblafield  v».  Kinnbt,  President  of  the  Erie  County  Bank. 

A  .nit  againa  an  association  formed  nnder  the  gencml  banking  law,  may  be  brought  against  it 
either  ,„  U^  name  of  the  anodation  or  in  that  name,  with  the  addUion  of  the  name  of  d^  presi- 

jTnt^T^'      i   .  """""'  ""^  **  "'^'^  *•  '''""^  '^"  """»«  'V'  o'  ^'*  the  bank  using 
I!ia  bTud  '^  "  "^""^  '*''"  "^  '''*"°  ""*  '*"""""  "*'""'**^'  °'  *«  declaration 

''iorlrr-T.'t'"!^'"  **  declaration,  th«t  the  notes  or  bills  issued  by  such  assod.- 
Uon,  were  s.gfted  by  the  president  or  vice-president  and  cashier  thereof;  it  is  enough  to  aUege 
in  general  terms,  that  the  associaUon  made  the  contract  ^ 

^1"^^"  "-^  '^.  ""^*  ^^  ""•"  -*»°«»"o°»  «*  ••'»'«^*  instruments,  enri,liBg  «a 
«mfor«ee  to  bnng  an  acuon  in  his  own  name,  jtiere.  .  g«« 

SojUso  y««^,  whether  these  associaUons  hare  authority  to  make  post-nCes,  or««y  negotiMe 
nates,  M»,e  such  as  are  issued  under  the  sanction  of  the  comptnrffer  of  7e  sute!  ^^ 

Db>«iRRer  to  declaration.  The  fir>t  count  is  as  follows :  John  Dela- 
field,  of  the  c^y  of  N.  Y.,  plaintiff  in  this  suit,  by  E.  S.  V.,  his  attorney, 
complains  of  George  N.  Kinney,  president  of  the  Erie  County  Bank,  i 
association  formed  under  the  laws  of  this  state  entitled  «  an  act  to  authorize 
^e  business  of  banking,"  passed  April  18th,  1838,  and  doing  business  at 
Bufelo,  defendant,  in  this  suit,  in  a  plea  of  trespass  on  the  case  upon  prom- 

TrTnT  T  ,     ,.'00"**=  ^°'  that  whereas  ihe  said  Urie  County  Bank 
on  the  10th  July,  1839,  at  Buffalo,  to  wit,  at,  &c.,  made  a  certain  note  in  ' 

r  .846  1     Tr^  7T'^^^.  "f"^  "■  '""''fi""'  'f  ^'P'"^'^  l>««rin«  date 
[  846  ]      &c.,  and  then  and  there  delivered  the  said  note  or  certificate  of 

.«..»«  of  d    r*;.*"  ""7"''""  ^-^--ort.  by  which  said  not     1/ 
bficate  of  deposit,  the  said  defendant  declared  and  certified  thatthTeatd 
Wilbam  Vandervoort  had  deposited  in  that  bank  at  seven  per  cen    interest 
ten  thousand  dollars,  subject  to  the  said  Vandervoort's  order  thereon  p2^ 

■ontlis  after  the  date  thereof.    It  w«  *»,.„  .*»*»j  ._  i .     •'^!*/<"^*'  ""^ 
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daring  on  negotiable  bills,  that  V.  endorsed  the  note  to  the  plaintiff,  of 
vhich  the  defendant  had  notice.  By  means  whereof  the  defendant  became 
liable  to  pay  the  plaintiff,  &c. ;  and  in  consideration  thereof  the  defendant 
promised,  &c. 

Second  count.  And  whereas  also,  the  said  defendant^  on,  &c.,'at,  &c. 
made  a  certain  other  note  in  writing,  commonly  called  a  certificate  of  de- 
posit, by  which  said  note  the  said  defendant  declared  and  certified  that  the 
said  W.  y.  had  deposited  in  the  said  Erie  County  Bank  at  seven  per  cent 
interest,  $10,000,  subject  to  the  said  W.  V.'s  order  thereon,  payable  at 
the  New  York  Banking  Company,  in  the  city  of  New- York,  six  months  af- 
ter the  date  thereof ;  and  then  stating  the  endorsement  of  the  note  and  the 
liability  and  promise  of  the  defendant  as  in  the  first  count. 

Third  count.  And  whereas  also  the  said  defendant^  on  the  same  day 
and  year  and  at  the  place  last  aforesaid,  made  a  certain  note  in  writing,  the 
handwriting  of  E.  E.  Smithy  cashier  of  the  said  Erie  County  Bank^  being 
thereto  subscribedj  commonly  called  a  promissory  note,  by  which  said  "note 
the  said  defendant  promised  to  pay  to  the  order  of  the  said  W.  V.,  six 
months  after  the  date  thereof,  the  sum  of  $10,000,  with  interest,  &c.  at 
the  New- York  Banking  Company,  in  the  city  of  New- York.  The  endorse- 
ment of  the  note  to  the  plaintiff,  notice  to,  liability  of,  and  promise  by  the 
defendant  were  then  set  out  in  the  usual  form.  Special  demurrer  to  each 
count,  and  Joinder. 

The  case  was  submitted  upon  written  points,  without  argument. 

•aS.  Stevens,  for  the  defendant.  [  •847  ] 

E.  S.  Van  WinUe^  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  Corporations  formed  under  the  general 
banking  law  may,  like  other  bodies  politic,  sue  and  be  sued  by  their  original 
corporate  names.  True,  the  statute  provides  that  suits  by  or  on  behalf  of 
the  association  may  be  bronght  in  the  name  of  the  president  thereof;  and 
that  persons  having  demands  against  the  association  may  maintain  actions 
against  the  president.  Statutes  1838,  p.  250,  §  21,  22.  But  there  are 
no  negative  words,  nor  any  thing  going  to  take  away  either  the  right  or  the 
liability  which  the  law  attaches  to  every  person,  whether  natural  or  artifi- 
cial, to  sue  and  be  sued  for  the  redress  of  injuries.  A  legal  being,  having 
capacity  to  transact  business  like  an  individual,  and  yet  wanting  power  tn 
assert  its  rights,  and  not  subject  to  legal  process  when  in  the  wrong,  would 
be  a  strange  anomaly  in  the  law.  The  po^er  and  liability  to  sue  and  be 
sued,  are  necessarily  incident  to  every  corporation.  This  is  so  at  the  com- 
mon law,  and  by  express  enactment,     t  R.  S.  599,  §  1^  2.    T^ 
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banking  law  has  not  repealed  this  provision  ;  it  has  only  superadded  another 
form  in  which  injuries  may  be  redressed. 

Suits  may  be  brought  in  either  form ;  but  whether  in  the  one  or  the  oth- 
er, it  is  a  matter  in  which  the  president  has  no  personal  concern.  It  is  the 
suit  of  the  bank.  In  one  form  the  bank  sues  or  is  sued  by  its  original  cor- 
porate name  ;  in  the  other,  it  sues  or  is  sued  by  that  name,  with  the  addi- 
tion of  the  name  of  the  president.  Both  are  corporate  names — the  one  "  to 
be  used  in  its  dealings,"  §  15,  and  the  other  to  be  used  in  legal  proceed- 
ings. §  21,  22.  A  corporation  may  have  several  names,  and  one  name 
may  be  used  for  one  purpose,  and  another  for  another  purpose.  Its  name 
may  be  received  either  mediately  or  immediately  from  the  creating  power, 
or  it  may  be  required  by  reputation.  A  bank  under  this  law  is  authorized 
to  choose  its  own  name,  but  it  is  required  to  have  one,  "  to  be 
[  •348  ]  used  in  its  dealings,"  §  15  ;  and  it  may  appear  in  court  by  *that 
name  simply,  or  with  the  addition  of  the  name  of  its  president. 
§  21,  22.  If  the  latter  form  is  adopted,  it  is  still  just  as  much  the  suit  of 
the  bank  as  though  the  name  by  which  it  deals  were  used  ;  and  the  only 
difference  in  framing  the  declaration,  whether  the  suit  be  for  or  against  the 
corporation,  consists  in  the  mode  of  stating  the  name  in  the  commencement. 
The  contract  must  be  stated  as  having  been  made  by  or  with  the  bank — 
using  the  name  by  which  it  acquires  rights  of  action  and  contracts  lia- 
bilities. 

In  this  case,  the  plaintiff  proceeds  against  the  company,  as  he  may  do  by 
law,  by  adding  the  nam§  of  its  president ;  and  the  first  count  very  properly 
commenced  by  alleging  that  the  contract  was  made — not  by  the  president — 
bnt  by  the  bank.  This  distinction  is,  however,  soon  lost  sight  of ;  for  after 
stating  that  the  bank  made  a  certain  note  or  certificate  of  deposit,  the  plead- 
er proceeds  to  say,  that  by  the  note  or  certificate  the  defendant  declared 
and  certified — the  defendant  had  notice  of  the  transfer  of  the  note,  be- 
came liable,  and  promised  to  pay  the  plaintiff.  If  the  '^  defendant,"  as  the 
pleader  has  used  the  word,  means  "  George  N.  Kinney,  President  of  the 
Erie  County  Bank,"  and  not  the  bank  itself,  the  plaintiff  has  failed  to  show 
any  cause  of  action  against  the  company.  And  the  count  does  not  show 
a  good  cause  of  action  against  "  George  N.  Kinney,"  because  it  commences 
by  alleging  that  the  note  was  made  by  "  the  Erie  County  Bank,"  and  Mr. 
Kinney  is  not  answerable  for  their  undertaking. 

I  was  at  first  inclined  to  think  the  count  might  be  supported  On  the 
ground  already  suggested,  that  each  of  these  associations  has  two  corporate 
names,  by  either  of  which  it  may  sue  or  be  sued.  This  company  is  sued 
by  one  of  its  names,  to  wit,  "  George  N.  Kinney,  President  of  the  Erie 
County  Bank  ;"  and  then  the  word  ^^  defendant,"  as  used  in  the  count,  re- 
fers to,  and  means  the  corporation — ^not  the  individual.     But  the  difficulty 
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with  this  Tiew  of  the  case  is,  that  the  name  by  which  the  company  is  sued, 
is  not  the  name  by  which  it  is  anthorized  to  deal ;  and  the  plain- 
tiff, *conseqaently,  fails  to  show  that  the  bank  made  a  valid  con-     [  *349  ] 
tract. 

The  pleader  should  have  alleged  that  '^  the  Erie  County  Bank"  made  the 
note,  had  notice,  became  liable,  and  promised  to  pay.  That  part  of  the 
count  which  states  that  the  defendant  became  liable,  and  in  consideration 
thereof  promised,  &c.,  might,  perhaps,  be  rejected  as  surplusage.  But  the 
difficulty  will  still  remain,  for  in  stating  the  express  contract,  the  pleader  al- 
leges, that  the  defendant — meaning,  as  has  already  been  seen,  either  that 
George  N.  Kinney  personally,  or  the  bank  by  a  name  in  which  it  is  not  au- 
thorized to  contract,  declared  and  certified. 

The  demurrer  objects  to  this  count  on  another  ground.  The  statute  pro- 
vides, that  ^^  contracts  made  by  any  such  association,  and  all  notes  and  bills 
by  them  issued  and  put  in  circulation  as  money,  shall  be  signed  by  the  pres- 
ident or  vice  president  and  cashier  thereof."  §  21.  But  I  think  it  is  not 
necessary  to  set  out  the  particular  manner  in  which  the  bank  contracted.  It 
is  enough  to  allege,  in  general  terms,  that  it  made  the  contract.  That  can 
mean  nothing  less  than  that  the  business  was  transacted  in  the  forms  pre- 
scribed by  law. 

In  the  second  count  the  word  defendant  is  used  throughout.  If  this  means 
Q-eorge  Jf.  Kinney,  and  not  the  bank,  the  count  is  fatally  defective  ;  for  it 
only  alleges,  that  Kinney  by  a  note  in  writing,  declared  and  certified  to  a 
fact — not  that  he  made  a  promise.  Let  us  insert  his  name,  and  see  how  it 
will  then  read.  The  plaintiff  complains,  that  Kinney  made  a  note  in  writing, 
by  which  he  declared  and  certified  that  Yandervoort  had  deposited  a  sum  of 
coney  in  the  Erie  County  Bank,  subject  to  Vandervoort's  order,  payable 
at,  &c.  six  months  after  date.  If  this  shows  a  liability  in  any  quarter,  it 
certainly  must  be  (jn  the  part  of  Erie  County  Bank,  in  which  the  money  was 
deposited.  Kinney  only  certifies  to  the  fact  of  a  deposit  and  the  terms  on 
which  it  was  made,  without  himself  undertaking  to  refund  the  money.  And 
if  he  had  promised  to  account  for  the  money  which  the  bank  received,  the 
promise  would  be  void  for  the  want  of  consideration.  It  is  not 
•alleged  that  the  deposit  was  made  at  his  request  or  for  his  benefit      [  *350  ] 

But  I  suppose  the   pleader  meant  the   bank,  and  not  Kinney 
personally  ;  and  in  this  view  of  the  case,  the  difficulty  has  already  been  sug- 
gested. •  The  plaintiff  declares  that  the  defendant — that  is,  "  George  N. 
Kinney,  President,"    &c. — made  the  note.  Although  the  bank  may  be  sued 
in  that  form,  it  had  no  authority  to  make  a  contract  by  that  name. 

The  third  count,  though  apparently  upon  a  cjifferent  contract,  is  subject  to 
the  same  objection,  that  it  does  not  state  a  promise  by  the  bank.  It  alleges 
that  the  defendant — ^that  is,  Kinney,  the   president,  made  a  certain  note. 
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commonly  called  a  promissory  note,  &c.  That  might  do  to  charge  him  per^ 
sonally.  But  I  suppose  the  plaintiff  intended  this  as  a  declaration  against 
the  bank ;  and  none  of  the  counts  show  that  the  bank  made  a  contract. 

Whether  the  certificates  of  deposit  mentioned  in  the  two  first  counts  are 
negotiable  instruments  which  will  enable  the  plaintiff  to  sue  as  endorsee  for 
the  money  deposited  ;  and  whether  these  associations  have  authority  to 
make  post  notes,  or  any  negotiable  promissory  notes  save  such  as  are  issued 
under  the  sanction  of  the  comptroller,  are  questions  which  have  not  been 
discussed,  and  upon  which  we  therefore  forbear  to  express  any  opinion. 

Judgment  for  defendant. 


Garey  v8.  Nicholson. 

Where  a  party  on  the  trial  of  a  cause  avails  himself  of  an  admission  of  his  adversary  to  sastain 
his  action  or  defence,  the  opposite  party  is  entitled  to  prove  such  other  parts  of  the  conversa- 
tion had  on  his  pari  as  tend  to  explain^Snodify  or  even  destroy  the  admission  made  by  him  ; 
but  is  not  at  liberty  to  call  for  such  parts  of  the  conversation  had  by  him,  as  relate  to  asser- 
tions made  operating  in  his  favor  upon  the  general  merits  of  the  case,  but  having  no  connec- 
tion with  the  admission  made. 

[  •351*  ]  •Error  from  the  Tompkins  C.  P.  Nicholson  sued  Garey  in  an 
action  of  trespoM  for  taking  a  mare.  The  mare  was  taken  by  the 
direction  of  the  defendant,  a  constable,  from  the  stable  of  the  plaintiff,  by  a 
son  of  the  plaintiff,  and  receipted  by  a  third  person,  the  defendant  claim- 
ing that  he  took  the  mare  by  virtue  of  an  attachmont  in  favor  of  one  Pine, 
The  defendant's  counsel  OBkedfor  all  the  conversation  between  the  defendant 
and  the  tmtness  at  the  time.  This  was  objected  to  by  the  plaintiff's  counsel, 
and  the  objection  sustained  by  the  court.  To  which  decision  the  defend* 
ant's  counsel  excepted.  An  exception  was  also  taken  by  the  defendant's 
counsel  to  the  charge  of  the  court.  The  plaintiff  obtained  a  verdict,  upoa 
which  judgment  was  entered,  and  the  defendant  sued  out  a*writ  of  error. 
This  court  reversed  the  judgment  and  awarded  a  venire  de  novo  on  the  ground 
of  the  misdirection  of  the  jury  in  the  charge  of  the  court.  In  reference, 
however,  to  the /r«^  exception^  this  court  sustained  the  decision  of  the  C.  P. 
and  in  reference  to  that  exception,  the  following  opinion  was  delivered. 

0.  Humphrey^  for  the  plsdntiff  in  error. 

Ben  Johnson^  for  the  defendant  in  error. 

By  the  Caurty  CowBN,  J.    The  plfuntiff,  in  order  to^fasten  the  trespass 
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on  the  defendant,  proved  by  his  son  that  the  defendant  had  attached  the 
mare,  declaring  at  whose  suit ;  and  that  after  this,  by  the  defendant's  direc- 
tion, the  witness  had  taken  the  mare  from  the  plaintiff's  stable  and  delivered 
her  to  the  defendant.  Then,  under  the  rule  that,  where  the  defendant's  ad- 
mission is  resorted  to  as  evidence  against  him,  he  is  entitled  to  have  the 
whole  conversation  of  which  the  admission  made  a  part  disclosed,  his  counsel 
called  for  it  in  the  general  words  of  the  rule.  That,  however,  must  obvi- 
ously mean  that  the  additional  conversation  called  for  should  be  relevant  to 
the  matter  in  issue.  All  evidence  is  received  under  that  qualification  ;  and 
if  not  so  restrained,  .might  operate  as  a  waste  of  time.  Other  subjects  might 
be  introduced  having  no  connection  with  the  subject  matter  of  the 
suit. 

*But  we  apprehend  the  rule  must  be  still  farther  restrained ;  [  852  ] 
and  that  even  though  the  additional  matter  called  for  may  respect 
the  subject  matter  of  the  suit,  and  make  in  favor  of  the  party  whose  declar 
ration  is  in  question,  it  is  not,  therefore  always  to  be  received.  The  object 
of  the  rule  is  to  prevent  his  being  misunderstood  in  the  particular  matter  to 
which  he  spoke  ;  and  henco  it  is  well  settled  that,  to  warrant  that  part  of 
the  conversation  which  makes  for  him,  it  must  relate  to  what  his  antagonist 
has  called  for  by  questions  on  his  side  ;  or  by  his  course  of  examination. 
Winchdl  v.  Latham^  6  Cowen^  682.  ExW%  of  M^ Kane  v.  Banner^  1  Bai- 
ley^  113.  He  must  be  fairly  made  a  party  to  the  admission  of  his  own  act ; 
and  so  far  the  additional  conversation  may  be  introduced  to  explain  or  quali- 
fy the  admission  he  called  out.  Thus,  should  ho  examine  as  to  the  admis- 
sion of  a  debt  being  due,  no  doubt  a  declaration  in  the  same  conversation 
that  it  had  been  paid,  released  or  otherwise  discharged  should  be  received. 
But  suppose  you  were  to  inquire  whether  the  defendant  sought  to  be  charg- 
ed as  an  endorser  had  admitted  that  he  had  received  due  notice  of  dishonor, 
would  it  follow  that  he  could  show  as  a  part  of  the  same  conversation,  an  as- 
sertion that  the  endorsement  was  a  forgery  ?  A  witness  was  adduced  to 
show  a  demand  and  a  refusal  in  trover  ;  and  the  court  would  not  allow  the 
conversation  to  be  carried  out  by  proving  what  the  defendant  said  as  to  the 
ground  of  his  defence.  QreerCs'  EzW  v.  Ander9(m^  1  Bailey^  858.  A 
late  case  in  the  king's  bench  held  the  same  doctrine.  The  case  was  for  a 
malicious  arrest  for  £60 :  when,  as  the  plaintiff  insisted,  that  sum  was  given 
to  him  by  the  defendant ;  and  the  action  of  the  latter  was  defeated  on  the 
trial  by  proof  of  that  fact.  The  now  plaintiff  had  indicted  one  of  the  de- 
fendant's witnesses,  who  swore  on  the  trial  of  the  defendant's  action,  for  per- 
jury. On  trying  the  indictment,  the  now  plaintiff  was  a  witness ;  and  while 
on  the  stand  he  made  an  admission  that  he  had  been  remanded  by  the  court 
for  the  relief  of  insolvent  debtors.     This  fact  was  deemed  material  for  the 
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defence  on  the  trial  of  the  final  action  for  the  malicious  arrest ; 
[  •SSS  ]  and  the  defendant's  counsel  accordingly  •drew  it  out  on  cross  ex- 
amining one  of  the  plaintiff's  witnesses.  The  plaintiff  then  offer- 
ed to  show  that,  on  the  same  occasion,  he  stated  the  <£60  to  have  been  a 
gift.  That  was  held  inadmissible,  though  admitted  to  be  a  part  of  the  same 
conversation.  Lord  Denman,  Ch.  J.  who  delivered  the  opinion  of  the  court, 
after  advisement,  recited  and  commented  on  the  broad  language  of  the  rule 
as  laid  down  in  the  books  of  evidence,  and  especially  as  ciced  in  1  Starkie's 
JEv.  180,  2d  ed,  from  the  language  of  Lord  Tenterden  in  the  Queen^B  case, 
2  Brod.  ^  Bing.  297,  298.  His  language  is,  that  every  part  of  the  con- 
versation respecting  the  subject  matter  of  the  suit  may  be  called  for,  though 
disconnected  with  the  part  first  inquired  for,  and  in  no  wise  tending  to  ex- 
plain or  qualify  it.  To  this  language,  in  its  full  extent,  Lord  Denman  said 
the  court  could  not  assent.  Even  where  the  testimony  is  intended  to  carry 
out  the  whole  of  the  contradictory  statement  of  a  witness,  the  court  thought 
the  added  conversation  must  be  in  some  way  connected  with  the  statement 
alleged  to  be  contradictory.  They  denied  that  any  rule  letting  in  the  entire 
declaration  of  the  party  merely  because  it  related  to  the  subject  matter  of 
the  suit,  had  the  countenance  of  authority.  The  rule  laid  down  on  the  trial 
of  the  action  for  the  malicious  arrest  was  that  the  entire  conversation  might 
be  called  out  in  reply,  so  far  as  it  could  in  any  way  qualify  or  explain  the 
statement  first  inquired  for,  but  no  farther,  though  it  related  to  the  subject 
matter  of  the  suit  for  the  arrest.  And  this  restriction  was  sustained  by  the 
bench.  The  chief  justice  said  nothing  would  be  more  easy  than  to  find  ex- 
amples of  the  extreme  injustice  that  might  result  from  the  larger  inquiry 
which  was  insisted  on.  In  the  particular  case,  because  the  plaintiff  was 
shown  to  have  said  he  was  insolvent,  he  would  have  been  allowed  without 
any  reference  to  his  insolvency  to  furnish  evidence  in  support  of  material 
averments  in  his  case.     Prince  v.  SamOj  7  Adolph.  ^  JElUs,  627. 

In  the  case  at  bar,  had  the  proposition  made  in  the  court  below  been  ac- 
ceded to,  in  its  general  language,  the  defendant  below  might  have  enquired 
of  his  own  declarations  going  to  make  out  a  case  of  fraud  ; 
[  •864  ]  though  they  were  called  'for  merely  to  connect  him  with  the  wit- 
ness in  taking  away  the  mare,  and  indeed  other  matters  entirely 
irrelevant  to  the  issue.  The  first  would  have  been  contrary  to  the  cases  in 
the  supreme  court  of  South  Carolina  and  the  king's  bench,  both  of  which 
we  think  impose  a  reasonable  restriction.  But  even  if  these  cases  were 
questionable,  surely  the  rule  never  intended,  to  let  in  a  distinct  subject :  such 
as  the  moral  character  of  the  parties  or  their  standing  in  the  neighborhood. 
The  broad^terms  of  the  proposition  would  have  gone  to  that  extent. 
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Words  chaigmg  a  party  with  aiding  in  procoring  an  ohortion  (a  crime  cheated  by  statate)  when 
speaking  of  him  as  haying  had  illicit  intercourse  with  a  woman,  are  actionable  perse;  if  the 
words  were  spoken  in  a  sense  other  than  that  of  impnting  the  crime,  it  is  incumbent  upon 
tiie  defendant  to  show  that  they  were  so  spoken. 

Eridence  that  the  plaintiff  aided  in  procuring  the  abortion,  is  inadmissible,  unless  the  notice  of 
justification  shows  that  in  so  doing  the  statute  was  Tiolated. 

A  notice  of  justification  must  in  substance  be  as  definite  as  a  plea,  though  it  need  not  partake 
of  its  form  or  technicality. 

After  an  equal  number  of  witnesses  have  been  sworn  on  each  side  in  the  impeaching  or  sup- 
porting of  the  diaracter  of  a  party  or  witness,  it  is  in  the  discretion  of  the  presiding  judge 
whether  a  greater  or  farther  number  of  witnesses  shall  be  examined. 

This  was  an  action  of  slander j  tried  at  the   Oneida  circuit  in  October, 
18S8,  before  the  Hon.  Philo  Griblet,  one  of  the  circuit  judges. 

The  words  alleged  to  be  spoken  by  the  defennant,  were  that  the  plaintiff 
had  had  criminal  connexion  with  one  Eunice  Tousey  and  had  assisted  her  in 
procuring  an  abariion.  The  declaration  contained  several  counts  in  which 
the  words  were  varied,  but  in  all,  the  same  charge  was  substantially  set  forth. 
In  the  introductory  part  of  the  declaration,  the  plaintiff  stated  that  he  was 
a  true,  honest,  just  and  fidthful  citizen ;  that  he  had  never  been  guilty,  and 
until  the  time  of  the  committing  of  the  grievances,  &c.,  had  never  been 
suspected  to  have  been  guilty  of  administering  to  any  preg- 
nant  ^tooman  any  medicine^  i'C.jOr  of  having  used  any  instrvr  [  *855  ] 
ment  or  other  means  whatever  ^  with  the  intent  thereby  to  produce 
the  miscarriage  of  such  woman j  or  any  other  such  crime.  The  plaintiff  fur* 
ther  stated  that  before  the  committing  of  the  grievances  by  the  defendant, 
one  Eunice  Tousey  had  been  in  feeble  health  and  in  need  of  medical  assist- 
ance, and  had  applied  to  him  for  such  assistance,  which  he  had  accordingly 
rendered  ;  that  the  defendant  well  knowing  the  premises,  but  contriving  and 
wickedly  and  maliciously  intending  to  injure  the  plaintiff  in  his  good  namsj 
and  to  cause  it  to  be  suspected  and  believed  by  his  neighbors  and  other  good 
and  worthy  citizens,  that  he  had  been  and  was  guilty  of  procuring  an  abor- 
tion^ and  to  subject  him  to  the  pains  and  penalties  of  the  laws  of  this  state 
made  and  provided  against  and  inflicted  upon  persons  guilty  thereof,  hereto- 
fore, to  wit,  on,  &c.  at,  &;c.,  spoke  and  published  of  and  concerning  the 
plaintiff,  these  false,  scandalous,  malicious,  and  defamatory  words  following, 
that  is  to  say,  &;c.,  (setting  forth  the  words.)  The  defendant  pleaded  non 
cul  and  accompanied  his  plea  with  a  notice,  that  on  a  trial  of  the  cause  he 
would  give  in  evidence,  and  insist  in  bar  of  the  plaintiff^ s  right  of  action, 
that  before  the  time  of  the  speaking  of  the  words  in  the  declaration  mention- 
ed, Eunice  Tousey,  of,  &c.,  had  been  pregnant,  and  while  so  pi;egnant  the 
plsdntiff  furnished  her  with  Instruments  or  an  instrument,  for  the  purpose  of 
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procuring  an  abortion  ;  that  the  plaintiff  had  criminal  connection  with  Eu- 
nice Touscy,  and  got  her  with  child,  and  assisted  her  in  procuring  an  abor. 
tion.  On  the  trial  of  the  cause,  the  words  as  laid  down  in  the  declaration 
were  proved.  The  defendant's  counsel  moved  for  a  nonsuit,  on  the  ground 
that  the  words  alleged  to  have  been  spoken  by  the  defendant  were  not  per  se 
actionable  ;  that  there  was  no  averment  in  the  declaration  pointing  the  mean- 
ing of  the  words  or  showing  them  to  have  been  spoken  in  a  criminal  sense  ; 
and  that  the  exceptions  of  the  statute  were  not  negatived.  The  judge  refus- 
ed to  grant  a  nonsuit.    The  defendant  then  offered  to   prove  the  facts  set 

forth  in  the  notice  accompanying  the  plea  ;  to   which  testimony 
[  •SSB  ]     the  plaintiff  objected,  on  the  ground  that  the  notice  was  not  *8uflSi- 

ciently  specific,  and  did  not  state  any  offence  committed  by  the 
plaintiff.  The  judge  sustained  the  objection,  and  the  evidence  was  rejected. 
Sixteen  witnesses  were  called  and  examined  by  the  defendant,  fdr  the  pur- 
pose of  impeaching  the  general  character  of  the  plaintiff  with  a  view  to  the 
reduction  of  damages.  A  similar  number  of  witnesses  having  been  called 
and  examined  by  the  plaintiff  in  support  of  his  character,  the  defendant  of- 
fered to  produce  other  and  further  witnesses  in  impeachment,  but  the  judge 
refused  to  hear  any  further  testimony  on  the  subject.  The  plaintiff  had  a 
verdict,  and  the  defendant  having  excepted  to  the  several  decisions  made  by 
the  judge  as  above  stated,  now  moves  for  a  new  trial. 

TT.  M,  Allen  ^  C.  P.  ^rkland,  for  the  defendant. 
J*.  A,  Spencer^  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  By  statute,  2  R.  S.  578,  §  21,  it  is  en- 
acted that  every  person  who  shall  administer  to  any  pregnant  woman  any 
medicine,  &c.  or  use  or  employ  any  instruments,  &c.  with  intent  thereby  to 
procure  the  miscarriage  of  any  such  woman,  unless  the  same  be  necessary 
to  preserve  life,  or  be  by  the  advice  of  two  physicians,  shall,  upon  convic- 
tion, be  punished  by  imprisonment,  &c.  See  also  p.  550,  §  9,  where  the  pun- 
ishment is  enhanced  if  the  woman  be  quick  with  child,  and  there  be  an  in- 
tent to  kill  the  child. 

The  above  act  makes  the  simple  attempt  to  procure  the  abortion  of  a  preg- 
nant woman,' beyond  the  excepted  instances,  an  indictable  offence  ;  and  then, 
according  to  the  rule  given  in  Brooher  v.  Coffin,  5  Johns,  JB.  188,  words  im- 
puting to  a  person  this  crime  are  actionable  per  se.  See  also  13  Johns.  R. 
275  and  124.  The  words  here  impute  an  indictable  offence,  involving  mor- 
al turpitude. 

It  is  insisted  that  the  words,  as  set  forth  in  the  declaration,  do  not  neces- 
sarily convey  the  charge  in  a  criminal  sense. ;  and  that  theur  natural  import 
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is  not  soaght  to  be  varied  by  averment  cr  innuendo.  The  counts 
are  inartificially  and  •loosely  framed  ;  but  looking  at  them  in  con-  [  •SST  ] 
section  with  the  prefatory  matter,  we  are  of  opinion  the  words 
should  be  regarded  as  used  offensively,  and  as  sufficient  to  put  the  party  to 
his  defence.  The  language  accompanying  the  particular  charge  fairly  im- 
plied that  the  defendant  intended  to  put  it  forth  in  a  criminal  sense,  and  that 
the  hearers  should  so  understand  it.  If  any  explanation  was  given  at  the 
time,  negativing  this  conclusion  or  effect  upon  the  hearers,  it  should  have 
been  shewn  by  the  defendant.     Nothing  of  the  kind  appears. 

It  is  also  urged  that  the  court  erred  in  rejecting  the  evidence  offered  in 
justification ;  that  the  notice  under  the  general  issue  was  as  broad  as  the 
charge.  If  we  are  right  in  our  conclusion  that  the  words  as  laid,  in  con- 
nection with  the  prefatory  averments,  impute  to  the  plaintiff  a  crime  within 
the  21st  §  of  the  statute,  the  notice  falls  short  of  a  defence.  It  does  not  fix 
upon  the  plaintiff  the  crime ;  it  simply  charges  him  with  assisting  E.  T.  in 
procuring  an  abortion,  without  any  averments  bringing  the  act  within  the 
statute.  The  general  rule  is,  that  a  plea  of  justification  must  contain  the 
same  degree  of  certainty  and  precision  as  are  requisite  in  an  indictment  for 
the  crime.  A  notice  need  not  partake  of  the/orm  and  strict  technicality  of 
a  plea ;  but  it  must  be  the  same  in  substance  and  effect.  The  offence  must 
be  unequivocally  put  forth  to  avoid  surprise.  Starkie  on  SI,  339.  13 
Johns.  B,  475.     19  id.  349. 

We  have,  heretofore,  held  that  the  judge  at  the  circuit  may  exercise  a 

sound  discretion  as  to  the  number  to  be  sworn  of  impeaching  and  supporting 

witnesses.     There  must  be  some  limit.   Any  one  familiar  with  tria\s  must  be 

aware,  that  after  some  dozen  of  witnesses  on  a  side  have  been  examined, 

equally  supporting  and  impeaching  a  party  or  witness,  very  little  additional 

benefit  is  derived  by  enlarging  the  number.     The  relative  strength  of  the 

testimony  will  be  the  same,  however  extended  the  examination.     A  balanced 

public  opinion  will  appear. 

New  trial  denied. 


•LowBRT  and  others  vs.  Scott.  [  'SSS  ] 

Notice  of  protest  sent  per  mail,  directed  to  the  drawer  of  a  biU  of  exchange  at  the  place  where 
the  bill  on  its  face  purports  to  haye  been  made,  is  not  sufficient  to  charge  the  drawer,  where  no 
inquiry  is  made  as  to  the  place  of  his  residence. 

Where,  in  such  case,  the  biU  at  maturity  is  in  the  hands  of  an  endorsee,  great  diligence  is  not 
required ;  but  some  inquiry  must  be  made. 

This  was  an  action  of  assumpsitj  tried  at  the  New-York  circuit  in  June, 
1838,  before  the  Hoq.  OaDBH  EnwAiiDSy  one  of  the  circuit  judges. 


I 
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The  action  was  brought  by  the  p]amti&  as  endorsees  agcunst  the  defendant 
as  drawer  of  a  bill  of  exchange,  dated  Michigan  City,  26th  July,  1836,  for 
$250,  payable  to  the  order  of  E.  Ashton,  at  the  North  River  Bank  in  the 
city  of  New-York.  The  bill  was  drawn  upon  J.  G.  Van  Rensselaer  of  Utir 
ea^  N.  Y.  At  maturity  the  draft  was  protested  for  non-payment,  and  notice 
of  protest  sent  per  mail,  directed  to  the  defendant  at  Michigan  City,  It 
was  admitted  by  tha  plaintiffs  that  the  defendant  was  a  merchant  and  had 
resided  and  done  business  at  Waterford,  in  this  state,  for  the  last  six  or  eight 
years.  The  defendant  also  introduced  testimony  tending  to  show  that  the 
plaintiffs  must  have  had  knowledge  that  the  defendaDt  resided  at  Waterford. 
The  judge  charged  the  jury  that  neither  the  plaintiffs,  or  the  notary,  who  was 
the  plaintiff's  agent,  under  the  circumstances  of  the  case,  were  bound  to  use 
diligence  to  ascertain  the  residence  of  the  defendant ;  that  if  they  should  be 
of  opinion  that  the  plaintiffs  did  not  know  the  residence  of  the  defendant, 
then  the  plaintiffs  were  not  bound  to  make  any  inquiries  for  his  residence, 
and  were  entitled  to  a  verdict.  The  counsel  for  the  defendant  excepted  to 
the  charge  of  the  judge,  and  the  jury  found  a  verdict  for  the  plaintifib. 

U.  H.  Exmhall,  for  defendant. 
E.  jET.  BaUchford,  for  plaintiffs. 

[  *359  ]  *By  the  Court,  Bronson,  J.  The  bill  bears  date  at  Michigan 
City,  in  the  state  of  Indiana  ;  it  was  directed  to  a  person  resir 
ding  in  (Ms  state,  where  payment  was  demanded,  and  notice  of  protost  was 
sent  to  th€  drawer  by  mail,  directed  to  Michigan  City,  Before,  at  and  af- 
ter the  time  when  the  bill  was  drawn,  and  when  it  was  protested,  the  draw- 
er resided,  and  carried  on  business  as  a  merchant  at  Waterfard,  in  this  siatt^ 
and  no  inquiry  was  made  for  his  place  of  residence.  The  question  is,  wheth- 
er the  holders  have  used  due  diligence.  I  think  they  have  not.  In  the 
case  of  an  endorser,  it  clearly  would  not  be  sufficient  to  send  notice  to  the 
place  where  the  bill  is  dated,  without  showing  something  more.  But  it  is 
said,  that  will  do  in  the  case  of  a  drawer.  Although  there  may  be  a  slight 
presumption  that  the  drawer  resides  at  the  place  where  the  bill  purports  to 
have  been  made,  it  cannot  be  very  strong ;  for  it  is  matter  of  common  ex- 
perience, that  men  draw  bills  when  absent  from  home,  on  business  or  for 
pleasure,  and  date  them  at  the  place  Vhere  they  are  drawn.  As  the  plain- 
tiflb  are  endorsees,  and  not  original  parties  to  the  bill,  it  is  not  to  be  presum- 
ed that  they  hiew  where  the  drawer  resided.  But  I  think  they  were  bound 
to  make  some  inquiry  on  the  subject  at  the  place  where  payment  was  de- 
manded. The  defendant  had  for  several  years  been  a  merchant  ia  this  state^ 
and  would  be  likely  to  be  known  m  the  cify  of  New-Toric  where  the  demand 
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was  made.  Bat  whether  bo  or  not,  I  thmk  the  plaintifi,  or  their  agent,  the 
notary,  shonld,  at  least,  have  asked  the  drawee  of  the  bill  where  the  drawer 
resided. 

In  Chapman  v.  lApBconibt^  1  John$,  R.  298,  the  bill  was  dated  at  New- 
York^  where  the  acceptors  resided,  and  two  notices  of  protest  for  the  draw- 
ers were  put  in  the  poet  office  at  New- York,  one  directed  to  them  at  that 
place,  and  the  other  at  Norfolk^  Virginia,  when  they  in  fact  resided  at  Ps- 
tersburgh  in  that  state.  Bat  the  clerk  testified,  that  ^^  he  made  diligent  in. 
qoiry  after  the  defendants  [the  drawers]  at  the  banks  in  New-York  and  else- 
where, and  the  information  was,  that  they  resided  at  Norfolk,^*  where  one  of 
the  notices  was  sent.  This  was  held  to  be  ^^  due  diligence  ;" 
and  it  was  afterwards  called  ^^  great  diligence ;''  per  Speneer^  *J.  [  *860  3 
in  The  Bank  of  IJtiea  y.  De  MaU,  18  John$.  B.  482.  In  Fidh 
er  Y.  J^oiM,  5  jBmney,  541,  the  precise  point  arose,  and  it  was  held  not  to 
be  sufficient  to  send  notice  to  the  drawer  at  the  place  where  the  bill  was  dated, 
when  in  fiust  he  lived  at  another  place,  and  no  inquiry  was  made.  Tilghmam^ 
Ch.  J.  said,  ^^  I  can  find  no  such  principle  as  that  for  which  the  plaintiff  con* 
tends,  that  the  place  where  the  bill  is  drawn  must  be  taken  to  be  the  rendence 
of  the  drawer."  The  same  point  arose,  and  was  decided  in  favor  of  the  draw* 
er,  in  Barnwell  v.  MUeheU^  8  dmn.  B.  101.  We  are  not  referred  to  any 
cases  holding  a  different  doctrine,  nor  have  any  fallen  under  my  observation. 

I  do  not  think  the  holder  should  be  required  to  push  his  inquiries  very  far 
in  a  case  like  this.  The  drawer  can  always  guard  against  the  misdirection 
of  notice  by  adding  his  place  of  residence  to  his  name.  But  there  is  no 
rule  of  law  which  requires  him  to  do  so ;  and  I  am  not  prepared  to  say,  that 
the  holder  may  omit  to  make  any  inquiry  whatever,  and  content  himself  with 
sending  notice  to  the  place  where  the  bill  is  dated,  if  that  turn  out  not  to  be 
the  residence  of  the  dbrawer. 

New  trial  granted. 


■♦•-♦- 


BuBirs  ve.  Exmpshall  &  Egglbston. 

'Where  a  note  had  been  transfeitfKl  bj  the  pajee,  and  an  action  was  bron^t  upon  it  by  the 
holder  against  the  maker,  the  payee,  called  as  a  witness  by  the  maker,  was  held  to  be  priv- 
Ueged  from  answering  questions  put  to  him  for  the  purpose  of  showing  any  agreement  re- 
specting the  note  or  the  oomideration  thereof,  or  any  payment  lliereupon  to  him,  the  defend- 
ant baring  avowed  that  his  defence  was  usury,  and  that  usurious  interest  had  been  recdyed 
by  the  payee,  as  the  tendency  of  the  answers  might  be  to  mbjeU  A»mse{^either  to  a  penakg 
or  to  an  mdictment  for  a  niadaneanor. 

This  was  an  action  of  aewmpeU^  tried  in  December,  1889,  before  the 
Hon.  Nathan  Datton,  one  of  the  circuit  judges. 
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The  suit  was  brought  on  two  promissory  notes  made  by  the  defendants, 
payable  to  E.  Pellon  or  bearer,  one  for  $440,  dated  22d  June, 
[  •361  ]     1836,  and  the  other  for  $488,  dated  4th  •February,  1837.    Af- 
ter the  plaintiff  had  proved  the  making  of  the  notes,  the  counsel 
for  the  defendants  opened  by  stating  that  the  defence  which  would  be  relied 
upon  was  usury ^  and  that  Kempshall,  one  of  the  defendants,  had  paid  to 
Pelton,  the  payee  of  the  note^  various  sums  of  money^  amounting  to  about 
three  per  cent  per  mouthy  for  forbearance  upon  the  notes  declared  upon^  and 
called  Pelton^  the  payee  of  the  note,  as  a  witness  in  the  cause.     The  wit- 
ness being  sworn,  the  counsel  for  the  defendants  asked  him  what  was  the  con- 
sideration of  the  note  of  the  22d  June^  1886.     To  which  question  counsel 
in  behalf  of  the  witness  objected :  insisting  that  the  witness  was  not  bound 
to  answer,  as  his  doing  so  might  tend  to  convict  him  of  a  misdemeanor,  or 
expose  him  to  a  penalty  or  forfeiture.     The  judge  allowed  the  objection. 
The  following  questions  were  then  put  to  the  witness,  all  of  which,  on  objec- 
tion being  made,  were  overruled :  Did  Kempshall,  at  the  time  you  took  the 
notes,  pay  you  any  money  ?    Was  there  any  agreement  between  you  and 
the  defendants,  or  either  of  them,  in  regard  to  the  consideration  or  subject 
matter  of  the  note,  at  the  time  or  previous  to  the  giving  thereof,  and  if  so 
what  was  the  agreement  ?    Did  you  at  the  time  of  making  the  note,  or  at 
any  time  before  or  afterwards,  advance  to  the  makers,  or  to  either  of  them, 
any  money  upon  the  same ;  and  lastly,  Did  the  defendants,  or  either  of 
them,  ever  pay  you  any  money  for  interest  upon  the  note  ?    As  to  the  sec- 
ond note^  the  witness  testified  that  he  received  it  at  about  the  time  of  its 
date,  and  remained  the  owner  and  holder  thereof  until  about  the  1st  June, 
1837.     The  same  questions,  in  substance,  were  then  put  to  him  in  respect 
to  this  note,  which  were  put  in  reference  to  the  first  note — all  of  which  were 
overruled.     The  following  question  was  then  put  to  him  in  reference  to  both 
notes:  '^  Was  there  any  agreement  between  you  and  the  defendants,  before 
or  at  the  time  when  the  said  notes  or  either  of  them  was  given,  with  respect 
to  the  rate  of  interest  which  the  defendants,  or  either  of  them,  were  to  pay 
upon  the  notes,  or  either  of  them,  or  upon  any  money  loaned  by  you  to  the 
defendants,  or  either  of  them,  which  was  the  consideration  of  the  said  notes, 
or  of  either  of  them?" — which  question  was  also  overruled. 
[  •362  ]     'The  defendants  excepted  to  the  decisions  of  the  judge,  and  the 
jury  having  rendered  a  verdict  for  the  plaintiff,  tiie  defendants 
now  asked  for  a  new  trial. 

C.  P.  Kirkland,  for  the  defendants,  insisted  that  a  penalty  being  impos- 
ed by  the  statute  for  taking  usury,  an  indictment  for  a  misdemeanor  did  not 
lie  at  the  time  when  the  notes  in  question  were  given.    Besides,  the  prohibi- 
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tian  of  the  statute  extends  only  to  the  taking  and  receiving  of  more  than 
the  legal  rate  of  interest,  and  not  to  the  usurious  agreement.  The  penalty , 
by  way  of  forfeiture  of  the  notes,  would  not  have  been  incurred  by  the  wit- 
ness, but  by  the  holder  of  the  notes.  It  is  true,  whatever  money  the  wit. 
ness  had  received  above  the  legal  rate  of  interest  might  have  been  recover- 
ed back  from  him  ;  but  such  liability  is  not  a  penalty.  He  always  was  lia- 
ble to  refund  in  an  action  for  money  had  and  received.  The  witness  also 
might  have  relieved. himself  from  all  liability  by  a  discovery  and  return  of 
the  money.  He  therefore  ought  not  to  have  been  excused  from  answering 
the  questions  put  to  him  on  the  trial. 

W.  Tracy,  for  the  plaintiff.  The  taking  of  usury  is  a  misdemeanor  both 
at  common  law  and  by  statute.  The  act  of  15th  May,  1837,  merely  en- 
larged  the  punishment.  Being  subject  to  an  indictment,  the  witness  was 
privileged  by  la'w  from  making  any  answers  which  might  have  had  a  tenden- 
cy to  convict  him  of  the  offence. 

Bi/  the  Courtj  CowEN,  J.  The  defendants'  counsel  started  with  the 
avowed  purpose  of  proving  not  only  that  the  notes  were  made  on  an  usuri- 
ous consideration,  but  that  usurious  interest  had  been  received  upon  them. 
As  to  the  bearing  of  the  questions  put  to  the  payee,  who  was  then  called, 
there  can  be  no  doubt  that  any  one  of  them  might,  if  answered,  have  fur- 
nished a  link  in  the  chain  of  proof  that  usurious  interest  had  actually  been 
paid.  An  agreement  to  receive  it  might  servo  to  qualify  the  subsequent  re- 
ceipt of  the  money,  while  the  latter  might  be  the  consummation  of  the 
previous  corrupt  agreement.  The  questions  had  all,  in  effect, 
*the  same  tendency,  and  come  plainly  within  the  cases  cited  on  [  *363  ] 
the  argument.  Z7.  States  v.  Burr,  1  vol.  of  Rob.  Report  of 
that  case,  207,  208,  242  to  245.  The  People  v.  Mather,  4  Wendell,  236, 
237,  252  to  254.  The  rule  laid  down  by  Marshall,  C.  J.  in  the  first,  and 
Marcy,  J.  in  the  second  case,  is,  that  where  the  court  perceive  the  answer 
may  tend  to  criminate  the  witness,  he  should  be  excused  from  answering. 
Several  cases  illustrating  this  rule  are  collected  in  Cowen  ^  HilPs  Notes  to 
1  Phil.  JEv.  736  to  738,  id.  734,  5.  The  witness  called  had  been  prima 
Jade  an  original  party  to  the  note,  on  whom  the  imputation  of  usury  would 
necessarily  fall.  Thus  related,  it  was  sought  to  make  him  state  certain  facts 
'which  in  their  very  nature  and  according  to  the  statement  of  the  defendants 
themselves,  tended  to  make  out  an  usurious  agreement.  That,  by  the  next 
step  in  the  proof,  might  have  been  connected  with  his  alleged  receipt  of  the 
money. 

Then,  if  the  offence  of  receiving  usurious  interest  would,  in  the  state  of 
the  law  at  the  time  when^  these  notes  were  given  subject  the  witness  to  a 
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penalty,  though  merely  pecuniary,  his  priyilege  is  not  denied.  It  is  clear 
under  the  statute  of  1837,  but  that  does  not  apply.  By  the  law  as  it  stood 
when  these  notes  were  executed,  the  receipt  of  usurious  interest  was  pod- 
tiyely  forbidden,  by  1  E.  S.  760,  2<2  ei.  §  2  ;  and  when  received,  might  be 
recovered  back  by  the  payor  within  one  year ;  and  on  his  default  to  sue 
within  that  time,  by  an  overseer  or  superintendent  of  the  poor.  1  J2.  S. 
760,  2d  ed.  §  8,  4.  This  was  either  a  penalty  or  it  was  not.  If  not,  then 
no  penalty  was  specifically  prescribed  by  the  statute,  and  the  offence  came 
within  the  general  provision  of  the  revised  statutes,  that  where  no  penalty  is 
imposed  by  a  statute  which  prohibits  the  doing  of  an  act,  it  shall  be  deemed 
a  misdemeanor.     2  22.  S.  582,  2d  ed.  §  45. 

It  follows  that  the  witness'  privilege  was  properly  allowed,  and  a  new  trial 
is  therefore  denied. 


[  *864  ]  *Hatden  and  others  vs.  Palmer  and  others. 

In  a  plea  of  cm  insolvent's  discharge  from  imprisonment,  it  is  enough  to  give  jmisdiction  to  the 
officer  to  allege  the  presenting  of  the  petition  and  schedule  required  hj  the  act ;  it  is  not  ne- 
cessary to  state  all  the  facts  giving  jorisdiction. 

Nor  is  it  necessary  to  aver  that  the  discharge  was  exhibited  to  the  sheriff  when  the  insoWent  ib 
on  the  limits ;  the  provision  of  the  act  in  this  respect  applies  only  where  the  insolvent  is  in 
dose  custody. 

A  discharge  fiom  imprisonment  is  good,  as  well  where  there  are  judgments  against  the  insolvent 
in  actions  for  torts  as  in  actions  on  contracts. 

Qiving  preferences  to  creditors  previous  to  an  assignment  under  the  act,  may  be  urged  in  op- 
position to  the  granting  of  a  discharge  ;  but  it  is  no  answer  to  a  plea  of  discharge,  although 
it  appear  on  the  face  of  tiie  plea.  It  will  not  be  regarded  as  fraudulent  per  m  so  as  to  avoid 
the  discharge. 

Dbmurreb  to  pleas.  The  plaintiff  declared  on  a  bond  for  the  liberties 
executed  by  the  defendants  on  the  arrest  of  one  UK  Savage  by  the  sheriff 
of  the  county  of  Oneida  by  virtue  of  a  ca.  sa,  at  the  suit  of  the  plaintifi 
for  the  costs  incurred  by  them  in  defending  against  a  'mandanms  sued  out 
by  Savage.  The  plaintifis  averred  that  the  mandamtis  was  sued  out  in  re- 
lation to  proceedings  had  by  them  as  judges  of  the  Oneida  C.  P.  in  an  ac- 
tion of  trover  in  which  Savage  was  a  party.  The  bond  was  dated  24th 
March,  1838,  and  the  plaintiffs  alleged  an  esccy^  of  Savage  on  6th  Decem- 
ber, 1838.  The  defendant  Palmer  pleaded  in  his  sixth  plea  in  bar  of  a  re- 
covery, that  on  24th  September,  1838,  Savage  being  an  insolvent  debtor  re- 
siding within  the  county  of  Oneida,  presented  to  a  supreme  court  commis- 
sioner residing  within  the  same  county  2k  petition  pursuant  to  the  provisions 
of  section  one,  of  article  five,  of  title  one,  of  chapter  five,  of  part  second 
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of  the  revised  statutes :  said  article  five  being  entitled  "  Of  Voluntary  As- 
signments by  an  Insolvent /or  the  purpose  of  exonerating  hia  person  from 
imprisonmentj^^  and  containing  such  prayer  as  in  and  by  said  first  section  is 
described  and  required ;  and  that  on  presenting  the  petition  he  delivered 
therewith  a  schedule  and  affidavit  conformable  in  all  respects  to  the  provis- 
ions of  the  second  section  of  the  said  fifth  title,  and  made  such 
•proof  as  by  law  is  required  in  such  case,  and  in  all  things  com-     [  *&G5  ] 
plied  with  the  requirements  of  the  statutes  of  this  state  touching 
such  petition  and  the  proceedings  to  be  had  on  the  presenting  thereof.     The 
defendant  then  alleged  that  such  proceedings  were  thereupon  had,  that  after- 
wards, to  wit,  on  6th  December,  1838,  the  commissioner  granted  a  discharge 
declaring  that  the  person  of  Eli  Savage  should  forever  thereafter  be  exempt- 
ed from  imprisonment  by  reason  of  any  debt  due,  &c.  whereupon  after  the 
granting  of  the  discharge,  Savage  went  without  the  liberties  as  he  lawfully 
might ;  concluding  with  a  verificatipn  and  prayer  of  judgment.     The  eighth 
plea  of  the  defendants  was  similar  to  the  sixthy  except  that  it  set  forth  the 
proceedings  before  the  commissioner  in  hcec  verba.     In  the  schedule  accom- 
panying the  petition^  John  Savage  of  New-Hartford  was  set  down  as  a  cred- 
itor to  the  amount  of  $2438,61,  and  it  was  stated  that  the  insolvent  had  ex- 
ecuted to  him  a  deed  of  all  bis  estate,  real  and  personal,  in  payment  and  on 
account  of  the  indebtedness  to  John  Savage,  and  as  an  inducement  to  him 
to  pay  a  portion  of  moneys  due  to  several  creditors,  whoso  names  and  the 
amounts  owing  to  them  respectively  were  stated.     The  property  transferred 
was  stated  to  be  valued  at   $1500,  subject,  however,  to  two  liens  amounting 
together  to  upwards  of  $1900.     The  ninth  plea  of  the  defendant  was  like 
the  sixths  except  that  after  setting  forth  the  granting  of  the  discharge,  the 
defendant  averred  that  after  the  granting  thereof  and  h^ore  the^  commence- 
ment of  the  suit,  to  wit,  on  7th  December,  1S38,  Savage  in  due  form  of  law 
produced  the  discharge  to  the  sheriff  of  Oneida,  whereupon  he  went  without 
the  limits  as  he  lawfully  might. 

To  the  sixth  and  eighth  pleas  the  defendants  demurred,  assigning  as  spe- 
cial cause  of  demurrer  that  it  was  not  alleged  in  those  pleas  that  before  Sav- 
age went  at  large  and  escaped,  the  discharge  obtained  by  him  had  been  ex- 
hibited to  the  sheriff,  or  that  the  sheriff  had  discharged  him  from  imprison- 
ment. There  was  a  separate  demurrer  to  the  ninth  plea,  alleging  the  same 
special  cause  as  above,  and  also  that  the  plea  was  equivocal  and  contra- 
dictory. 

•J,  P.  SastingSy  for  the  plaintiffs,  insisted,  1.  That  the  sixth     [  *B6(i  ] 
plea  was|defective  in  not  setting  forth  the  substance  of  the  peti- 
tion, inventory,  &c. ;  and  that  the  averment  that  the  proceedings  were  in 
confornuty  with  the  statute,  presents  an  issue  involving  both  law  and  fact^ 
and  therefore  is  bad ;  2.  That  the  sixth  and  eighth  pleas  were  bad  in  not  al- 
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leging  that  the  discharge  was  presented  t6  the  sheriff,  or  that  there  was  an 
actual  discharge  by  the  sheriff;  8.  That  the  eighth  plea  was  bad  also,  be- 
cause on  its  face  it  showed  that  the  discharge  was  obtained  in  fraad  of  the 
statute  hy  giving  preferences;  and  4.  That  the  article  of  the  statute  under 
which  the  discharge  was  obtained  does  not  extend  to  a  demand  not  founded 
upon  contract^  especially  to  a  judgment  for  costs  only,  which  is  expressly  ex- 
cepted in  article  six  of  the  same  act,  which  is  more  favorable  to  the  insol* 
vent ;  and  5.  That  article  five  doe3  not  extend  to  an  actual  imprisonment  on 
a  judgment  in  tort. 


W.  Tracy ^  contra. 

By  the  Court,  Nelson,  Gh.  J.  It  is  objected  that  the  siztJt  plea  is  de- 
fective in  not  setting  forth  the  substance  of  the  petition  and  inventory ;  that 
the  averment  of  conformity  with  the  act  presents  a  mixed  question  of  law 
and  fact,  and  is  therefore  bad.  The  case  of  Service  v.  Heermance,  1  Johns. 
R.  91,  and  several  others  that  might  be  referred  to,  shew  that  it  is  not  ne- 
cessary, or  even  proper,  to  state  the  facts  giving  jurisdiction  to  the  officer 
with  any  greater  particularity.  It  would  lead  to  useless  and  tedious  prolixity, 
and  the  particular  facds  are  therefore  dispensed  with. 

Although  the  11th  section  of  the  act,  2  R,  S.  788,  directs,  that  if  the  in- 
solvent be  in  prison,  he  shall  be  discharged  therefrom  on  producing  his  dis- 
charge, it  obviously  was  intended  to  apply  to  the  case  of  close  custody,  and 
not  where  the  prisoner  is  at  large  upon  the  Kmits  ;  and  besides,  it  is  simply 
directory.  The  exemption  is  complete  on  the  execution  of  the  dbcharge, 
except  that  when  in  prison  on  mesne  process  the  prisoner  must  endorse  his 

appearance,  §  10,  11. 
[  *867  ]         This  court  has  repeatedly  held,  that  a  discharge  under  *this  act 
extends  to  debts  in  judgment,  though  rendered  in  actions  for 
torts.    4  Cowen,  66.     19  Wendell^  629,  630.  and  note. 

The  eighth  plea,  which  sets  out  the  proceedings  btlfore  the  commissioner 
in  hcBc  verba,  contains  the  inventory  of  debts,  &c.  and  states  that  the  insol- 
vent, at  some  time  previous,  had  conveyed  all  his  estate,  real  and  persona], 
to  a  person  who  had  assumed  the  payment  of  numerous  debts,  which  are 
specified.  The  value  of  the  security  is  stated  to  be  nominal,  compared  to 
the  debts  assumed.  This  doubtless,  afforded  ground  for  resisting  the  dis- 
charge before  the  officer  ;  but  cannot  be  regarded  as  fraudulent  per  se,  so 
as  to  render  it  void. 

None  of  the  several  grounds  taken  to  invalidate  the  pleas  can  be  maintttn- 
ed,  and  the  defendants  are  therefore  entitled  to  judgment. 

Judgment  for  thre  deiSeBdaats. 


OF  THE  STATE  OF  NEW-YORK.  867 

AXtmnjj  October,  1840— The  People  r.  CommiitaoiMn  Ac  of  Qreenbush. 

Thb  Pboplb  on  the  relation  of  James  Elliott  V8,  Thb  CoMiiissiONERS  of 

HiaHWAYS  OF  Greenbush. 

Where  appUcAdon  is  made  to  commistionera  of  highways  for  the  laying  oat  of  a  private  road,  it 
is  their  daty  to  sammon  the  required  number  of  free-holders  to  view  the  land,  and  not  to  del- 
egate the  aathority  to  another. 

Where,  however,  freeholders  were  summoned  by  a  eofutabU,  in  compliance  with  a  precept  issued 
by  the  commissioners,  who  when  assembled  were  requested  by  the  commissioners  to  act, 
and  acted  accordingly,  the  court  refused  to  quash  the  proceedings,  it  appearing  that  the  party 
through  whose  land  the  road  was  laid  was  present  and  did  not  object  to  the  proceeding. 

• 

Common  law  certiorari.  By  the  return  it  appeared  that  John  JETallenbake^ 
on  the  6th  December,  1886,  applied  to  the  commissioners  of  highways  of  the 
town  of  Greenbush,  to  lay  out  a  private  road,  which  for  a  part  of  the  dis- 
tance would  pass  over  the  lands  of  the  applicant,  and  for  the  residue  of  the 
distance  over  the  lands  of  the  relator.  The  relator  had  due  notice  of  the 
application,  and  of  the  proceedings  thereon.  The  commissioners 
on  the  same  day  issued  *a  warrant  or  summons,  directed  and  de-  [  *368  ] 
livered  to  one  of  the  constables  of  the  town,  reciting  the  applica- 
tion and  requiring  him  to  summon  twelve  disinterested  freeholders  of  the 
town,  and  not  of  kin  to  the  applicant  or  the  relator,  to  meet,  at  a  specified 
place,  on  the  15th  day  of  the  same  month,  to  certify  on  oath  to  the  neces- 
sity and  propriety  of  the  road  applied  for.  At  the  specified  time  and  place 
the  constable  returned  that  he  had  summoned  twelve  freeholders,  giving 
their  names — the  freeholders  appeared,  and  were  requested  by  the  commis- 
ftonem  to  serve  as  a  jury  upon  the  application — they  were  duly  sworn,  and 
after  having  viewed,  &o.  they  certified  in  due  form  that  it  was  necessary  and 
proper  to  lay  out  the  road.  The  relator  was  present,  and  made  no  objection 
to  either  of  the  freeholders,  nor  to  the  mode  of  summoning  them.  The  com- 
mis^oners  thereupon  proceeded,  and  laid  out  the  road. 

S.  Dntehtr  ^  L  Sarriij  for  the  relator,  insisted  that  the  commissioners 
exceeded  their  authority  in  issuing  process  to  a  constable  to  summon  the  free* 
holders  ;  that  they  should  themselves  have  summoned,  or  at  least  designated 
the  freeholders  ;  and  that  in  consequence  of  this  irregularity  the  proceedings 
were  void,  and  the  commissioners  had  no  jurisdiction  to  lay  out  the  road. 

S*  CheeveTy  contra. 

*  ■ 

By  ihe  Court,  Bronsoit,  J.  The  statute  provides,  that  whenever  appli- 
cation shall  be  made  to  the  commissioners  of  highways  for  a  private  road, 
thejf  sJuUl  iummon  twelve  disinterested  freeholders  of  the  town,  to  meet  on 
a  day  oertaio ;  of  which  day,  notice  shall  be  given  to  the  owner  or  occupant 
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of  the  land  through  which  the  road  is  proposed  to  be  laid  out.  The  free- 
holders, when  met  and  sworn,  are  to  view  the  land,  and  determine  whether 
the  road  is  necessary.  1  R.  S.  517,  §  77,  78.  Although  there  does  not 
seem  to  be  any  very  good  reason  for  requiring  the  commissioners  themselves 
to  summon  the  freeholders,  instead  of  calling  in  the  aid  of  some 
[  •SGO  ]  oflScer  who  usually  performs  such  services,  •yet  the  law  is  so  writ- 
ten, and  it  must  be  obeyed.  But  there  was,  I  think,  a  substantial 
compliance  with  the  requirements  of  the  statute.  The  freeholders  were  re- 
quested by  the  commissioners  to  serve  as  a  jury  upon  the  application.  This 
was  a  suflScient  summoning.  Uhe  statute  does  not  require  the  commissioners 
to  issue  or  have  any  process — it  only  requires  them  to  summon  the  freehold- 
ers. The  fact  that  the  freeholders  had  assembled  under  void  process,  did 
not  disqualify  them  for  acting  when  they  were  afterwards  legally  requested 
to  do  so  ;  and  by  requesting  them  to  act,  the  commissioners  signified  their 
approval  of  the  freeholders  as  fully  as  they  could  have  done  in  any  other 
way.  The  relator  had  notice,  was  present,  and  made  no  objection.  I  think 
the  road  was  well  laid  out. 

Proceedings  affirmed. 


-4'^«— »4 


The  People  vs.  Hubbard. 

A  sheriff  may  be  lawfully  resisted  in  carrying  away  property  from  a  honse,  the  onter  door  of 
which  being  shut,  he  opened  for  the  purpose  of* entering  to  make  a  levy  by  virtue  of  an  execntioa 
against  the  property  of  the  tenant.  The  distinction  in  the  books  that  the  sheriff  in  such  case 
is  protected  as  to  the  levy^  but  liable  as  a  trespasser  for  the  entry^  denied* 

The  defendant  \Vas  indicted  and  tried  in  the  Oneida  general  sessions  for 
an  assault  and  battery  committed  on  the  sheriff  of  Oneida  while  engaged  in 
the  execution  of  his  office.  The  sheriff  held  a^./a.  against  Schuyler  Hub- 
bard and  four  other  persons,  which  had  been  issued  on  a  judgment  for  dam- 
ages and  costs,  in  an  action  for  a  joint  tort.  After  having  made  a  levy  on 
the  property  of  Hubbard  and  the  other  defendants,  to  a  sufficient  amount,  the 
sheriff  deemed  it  his  duty  as  between  the  defendants  to  increase  his  levy 
upon  S.  Hubbard,  and  proceeded  to  his  house  for  that  purpose.  S.  Hub- 
bard forbade  the  sheriff  entering  his  house.  The  door  of  the  house  being 
shut,  the  sheriff  opened  it,  entered  the  bouse,  and  levied  upon  a  clock,  and 

whilst  removing  it  from  the  house,  S.  Hubbard  endeavored  to  pre- 
[  *370  ]  vent  *him ;  and  at  his  request,  the  defendant,  RuBstU  Hubbardj 

a  brother  of  S.  Hubbard,  came  to  his  assistance,  seized  the  sheriff 
by  the  arm,  and  threw  him  upon  the  floor.  The  sheriff,  however,  succeeded 
in  carrying  off  the  clocks 
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The  court  charged  the  jury,  among  other  things,  that  although  the  sheriff 
had  no  right  to  enter  Hubbard's  house  as  he  did,  and  although  Hubbard  had 
a  right  to  put  him  out,  and  to  command  assistance  for  that  purpose,  still,  if 
after  entering  he  made  a  levy,  that  levy  would  be  valid  for  his  protection, 'and 
he  had  a  right  to  carry  out  the  article  levied  on ;  and  the  defendant^  by  S. 
Hubbard's  command,  interfered  to  hinder  his  so  doing,  it  was  the  offence 
charged  in  the  indictment. 

The  defendant  excepted  to  the  charge,  and  the  jury  found  a  verdict  of 
guilty.  Whereupon  judgment  was  suspended  by  the  general  sessions  to  ob- 
tain the  advice  of  this  court,  and  the  indictment  and  bill  of  exceptions  were 
accordingly  removed  here  by  certiorari. 

C.  P.  Kirkland  ^  J,  C.  Baker ,  (district  attorney),  for  the  people. 

C.  Tracy ^  for  the  defendant. 

By  the  Courts  Cowen,  J.  It  is  not  at  all  surprising  that  the  general  ses- 
sions gave  the  direction  to  the  jury  which  was  given  in  this  case.  The  sur- 
prize would  have  been  at  a  direction  the  other  way ;  for  the  English  books  of 
practice  abound  with  the  distinction,  that  though  the  sheriff  having  z,fi,  fa, 
be  a  trespasser  in  breaking  the  outer  door  of  the  debtor's  house,  yet  when  he  is 
once  in  the  house,  though  he  entered  illegally,  and  for  the  purpose  of  taking  the 
debtor's  goods,  and  though  he  would  be  liable  to  an  action  of  trespass  for 
the  entry,  yet  the  levy  is  lawful.  It  follows,  if  that  be  the  law,  that  though 
he  may  be  resisted  in  his  entry,  and  even  put  out  of  doors  by  force,  yet  if  he 
can  seize  goods,  and  escape  out  of  doors  with  them,  it  then  becomes  unlawful 
for  the  debtor  or  his  assistants  to  molest  him  on  account  of  the 
goods.  There  is  a  dictum  to  this  effect  which  has  *come  down  [  •STl  ] 
to  us  from  the  Tear  Book^  18  JE.  4,  fol.  4,  pL  19,  which  seems 
to  be  the  sole  foundation  of  the  rule.  The  case  in  which  it  occurs,  is  thus 
reported  :  "  Catesby  came  to  the  bar,  and  showed  how  a  fieri  facias  was  di- 
rected to  the  sheriff  of  Middlesex,  to  cause  execution  to  be  made  for  one 
J.  upon  a  recovery  by  the  said  J.  against  one  B.;  and  afterwards  the  said 
B.  put  all  his  goods  into  a  chest,  closed  and  locked ;  and  afterwards  the 
sheriff  broke  the  [outer]  door  of  the  house,  and  entered  into  the  house  and 
took  the  goods  [away]  with  him,  &c.  And  whether  the  sheriff  had  done 
any  wrong,  &c.  ?  Littleton  and  all  his  companions  held  that  the  party 
might  have  a  writ  of  trespass  against  the  sheriff  for  the  breaking  of  the 
house,  notwithstanding  the  fieri  facias  ;  for  the  fieri  facias  shall  not  excuse 
him  of  the  breaking  of  the  house,  hut  of  the  taking  of  the  goods  only.^^ 
Afterward,  in  Semayne^a  case^  5  Eep.  93,  the  court,  speaking  of  18  JS.  4, 
say,  ^^  By  Littleton  and  all  his  companions  it  was  resolved,  that  the  sheriff 
cannot  break  the  defendant's  house  by  force  of  a  fieri  facias,  but  he  is  a 
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trjDspasser  by  the  breaking ;  and  yet  the  execution  Jie  then  doth  in  the  house 
is  good.  In  Lee  v.  Q-amel^  Cowp.  1,  6,  Lord  Mansfield  speaks  of  18  E. 
4,  as  being  of  an  action  brought  for  breaking  the  outer  door,  in  which  the 
court  held  the  action  would  lie  ;  but  at  the  same  time  held  that  an  action 
would  not  lie  for  taking  the  goods.  He  adds :  ^'  I  quote  this  case  not  to 
imply  that  I  should  perhaps  have  been  of  the  same  opinion  myself  in  a  case 
of  the  first  impression  ;  but  to  show  that  the  rule  of  privilege  is  taken  most 
rigidly."  Much  of  the  reason  of  Lord  Mansfield,  in  the  course  of  his  opin- 
ion, goes  to  countenance  the  distinction  in  the  Year  Book. 

Upon  such  authority,  it  is  not  surprising  that  the  distinction  should  be  fol- 
lowed in  the  books  concerning  the  duties  of  sheriff's ;  and  yet  I  cannot  find 
that  the  point  has  ever  been  adjudged  till  very  lately  either  one  way  or  the 
other.  Upon  the  question  coming  before  the  supreme  couYt  of  Massachu- 
setts, in  an  action  against  the  sheriff'  for  breaking  an  outer  door  in  the  exe- 
cution of  an  attachment,  it  received,  as  it  deserved,  much  consideration : 
but  the  sheriff  was  finally  held  liable  both  for  the  breaking  of  the 
[  •872  ]  house  •and  the  value  of  the  goods  taken.  Nearly  all  the  cases 
bearing  upon  the  point  seem  to  have  been  cited  by  counsel,  and 
a  learned  and  elaborate  opinion  in  favor  of  the  plaintiff* 's  entire  claim  was 
delivered  by  Oh.  J.  Shaw.  That  opinion  was  concurred  in  by  the  whole 
court,  lUley  v.  NvchoU^  12  Pick,  270.  The  learned  chief  justice  thought 
it  material,  as  it  certainly  was,  to  ascertain  whether  the  point  had  ever  been 
adjudged,  and  he  concludes  that  it  had  not.  There  is  no  pretence  for  say- 
ing that  it  was  involved  either  in  Semat/ne^s  case^  or  in  Lee  v.  Oansel. 
The  18  U,  4,  seems  to  have  been  spoken  of  however  in  both,  somewhat  am- 
biguously, not  to  say  as  directly  involving  the  question ;  and  it  would  be  ar- 
rogant to  deny  that  Coke  and  Mansfield  understood  the  force  of  cases  in 
the  year  books  much  better  than  any  one  at  this  day.  I  have  examined 
the  case,  and  given  nearly  a  literal  translation  of  it.  It  is  quite  obvious 
that  the  main  stress  of  the  controversy  was  whether  an  action  would  lie  for 
the  breaking  and  entry.  Lord  Mansfield  himself,  we  have  seen,  considers 
the  action  as  one  for  breaking  the  outer  door.  To  this  particular  action  the 
court  say,  ^^  The  fieri  facias  shall  not  excuse  him  of  the  breaking  of  the 
house  ;  but  of  f/ie  taking  of  the  goods  only.  The  latter  clause  contuns  ev- 
ery word  of  what  the  court  are  represented  in  the  book  to  have  said  con- 
cerning the  taking  of  the  goods.  Chief  Justice  Shaw  says,  ^^  On  a  refer- 
ence to  the  case  in  the  Year  Book,  18  E.  4,/oI.  4,  which  is  usually  cited  as 
the  foundation  of  the  supposed  rule,  we  think  it  is  quite  manifest  that  the 
real  point  decided  there  was,  that  a  sheriff*  is  not  justified  in  breaking  a 
dwelling  house  in  order  to  execute  a  fieri  facias,  for  a  fieri  facias  will  not  ex- 
cuse an  officer  for  breaking  a  dwelling  house."  Of  course  he  is  clear  that 
the  cases  in  Coke  and  Cowper  did  not  torn  upon  the  rule  in  question.    The 
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language  of  the  late  Gh.  J.  Parsons  to  the  same  effect  with  the  Year  Book, 
in  Widgery  v,  Haskell^  5  Ma8$.  B.  155,  is  also  mentioned  bj  Chief  Justice 
Shaw  as  a  dietum  not  based  upon  serious  reflection.  Finding  himself  thus 
entirely  unembarrassed  by  any  direct  adjudication,  he  enters  into  a  course 
of  examination  in  the  region  of  principle,  analogy  and  the  decis- 
ions in  like  cases,  ^through  which  an  attempt  to  follow  him  would  [  *878  ] 
be  entirely  supererogatory.  I  have  adverted  to  the  only  authori- 
ties which  can  be  relied  on  as  controlling,  merely  with  a  view  to  satisfy  my. 
self  of  their  force  as  positive  evidence  of  the  common  law.  They  all  go 
back  to  the  Year  Book,  in  which  it  is  at  least  very  difficult  to  see  that  the 
point  arose.  All  that  was  said  upon  it  there  rather  appears  to  have  been  a 
hasty  suggestion  upon  a  collateral  matter.  Lord  Mansfield  is  unwilling  to 
admit  that  he  should  have  so  decided ;  and  the  report  of  Lord  Coke  is  a 
mere  recital  of  the  case.  I  think  Ch.  J.  Shaw  has  satisfactorily  shown 
that  here  is  but  a  union  of  mighty  names  in  the  extrajudicial  assertion  of  a 
doctrine  which  can  stand  the  test  neither  of  principle  nor  authority.  Ad. 
mitting  the  distinction  to  have  been  directly  adjudged  in  the  Year  Book 
and  since  acquiesced  in,  there  is  so  much  in  conflict  with  it,  that  we  might 
overrule  it  without  a  violation  of  duty.  How  would  the  book  then  stand 
upon  its  face  ?  It  admitted  what  is  held  by  all  the  other  cases,  and  is  un- 
doubted law,  that  the  sheriff  had  been  guilty  of  a  criminal  wrong ;  but  as^ 
sorted  that  thereby  he  had  acquired  a  right.  It  conceded  the  privilege  of 
protection  to  the  goods,  and  to  the  man  and  his  family,  yet  offered  a  reward 
for  the  violation  of  that  privilege.  It  legalized  resistance  against  the  sher- 
iff's entry  even  to  the  shedding  of  blood ;  but  invited  the  combat  by  offer- 
ing him  the  spoils  within.  The  law  has  always  proclaimed  by  a  pompous 
figure  that  a  man's  dwelling  house  is  his  castle  ;  and  promised  to  defend  it 
as  inviolable.  The  Year  Book  began  in  that  spirit ;  but  immediately  raised 
a  countervailing  influence  which  broke  down  its  own  defences.  Lord  Mans- 
field  declared  in  Lee  y.  Gansely  that  the  privilege  was  founded  in  a  sound 
maxim  of  policy.  But  it  is,  he  says,  a  maxim  of  political  justice,  and 
makes  no  part  of  the  privilege  of  the  debtor  himself,  and  he  then  cites  the 
Year  Book,  to  show  that  it  is  annexed  to  the  door.  In  other  words,  this 
sound  maxim  is  very  little,  if  any  thing,  more  than  a  legal  abstraction. 
On  reading  his  whole  opinion,  it  will  be  found  that  he  was  dissatisfied  with 
the  privilege  itself;  but  finding  it  well  settled,  he  construes  it  in 
the  Kght  of  the  Year  Book,  *so  very  strictly  as  to  leave  it  no  [  *374  ] 
more  than  a  shadow.  In  short,  if  the  privilege  itself  exists,  the 
clause  upon  which  he  relied  cannot  be  law.  It  is  idle  and  absurd  to  talk  of 
the  privilege,  unless  it  be  enforced  by  adequate  sanctions. 

It  is  wfXi  kzkowB  that  Lord  Mansfield  was  no  friend  to  that  sort  of  privilege 
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which  obstructed  the  collection  of  debts.  In  this  he  was  doubtless  right. 
BuD^he  was  more  legitimately  employed  as  a  legislator  in  the  house  of  lords, 
where  he  advocated  the  bill  for  curtailing  it,  than  in  narrowing  it  as  a  judge. 
Perhaps  the  privilege  now  in  question  should  be  repealed  by  the  legislature  ; 
but  we  have  no  power  to  repeal  it  judicially,  as  I  am  sure  we  should  virtual- 
ly do  by  following  the  distinction  allowed  by  the  court  below.  We  are  of 
opinion  that  they  erred  in  this  respect. 

Several  other  exceptions  were  taken  upon  which  we  felt  no  doubt,  and  we 
should  have  affirmed  the  proceeding  at  once  on  the  close  of  the  argument, 
had  it  not  been  for  the  question  of  privilege. 

The  proceedings  are  remitted,  with  directions  that  the  court  below  proceed 
to  a  new  trial. 


Nazro  &  Green  vs.  Fuller  &  Patterson. 

An  alteration  of  a  promissory  note  by  the  payee  thereof,  so  as  to  make  it  purport  to  be  payable 

at  a  particular  place^  vitiates  it  in  the  hands  of  an  endorsee,  so  that  he  cannot  recover  upon  it  in 

an  action  against  the  maker. 
If  it  be  doubtful  whether  it  be  an  alteration  of  the  note  or  a  mere  memorandum  by  the  payee 

indicating  where  the  demand  of  payment  should  be  made  to  charge  him  as  ettdoraer,  the 

question,  it  seems,  should  be  submitted  to  a  jury. 

This  was  an  action  of  assumpsit^  tried  at  the  Rensselaer  circuit  in  March, 
1839. 

The  suit  was  by  the  plaintiffs  as  the  endorsees  of  a  promissory  note  against 

the  makers.     The  note,  as  appears  from  the  bill  of  exceptions^  was  in  this 

form  : 

"  $1000.  Ontario,  28th  Jan'y,  1837. 

One  year  from  the  first  day  of  May  next,  we  severally  and  jointly 

[  •375  ]     promise  to  pay  Northum  &  Foot  or  bearer,  'one  thousand  dollars, 

for  value  received,  and  interest.     Payable  at    Wayne    County 
Bank  /" 

Which  was  signed  by  the  defendants  and  endorsed  by  the  payees.  The 
defendants  offered  to  prove  by  one  of  the  payees  that  after  the  note  was 
made  and  delivered  to  the  payees  the  latter  without  the  knowledge  or  con- 
sent of  the  makers,  added  thereto  the  words  "  Payable  at  Wayne  County 
Bank."  This  evidence  was  objected  to  by  the  counsel  for  the  plaintiffs,  and 
excluded  by  the  judge.  The  defendants  excepted,  and  thereupon  the  jury 
found  a  verdict  for  the  plaintiffs  for  the  amount  of  the  note  and  interest.  A 
bill  of  exceptions  was  duly  tendered  and  signed,  and  on  it  the  defendants 
moved  for  a  new  trial. 
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S.  StevenSj  for  the  defendants,  insisted  that  the  alteration  of  the  note 
purported  to  make  it  a  part  of  the  contract  that  it  should  be  paid  at  the 
Wayne  County  Bank;  it  did  not  purport  to  be  a  mere  memorandum  in  the 
margin,  but  to  be  a  part  of  the  note  and  to  form  a  part  of  the  contract. 
It  was  therefore  an  alteration  in  a  material  part  of  the  contract ;  and  an  al- 
teration of  a  contract  by  a  party  to  be  benefitted  by  it,  and  who  claims  to 
enforce  it,  renders  it  wholly  void.  The  evidence  offered  should  therefore 
have  been  received. 

D.  GardneTj  for  the  plaintiffs.     The  payees  added  a  memorandum,  but 
not  over  the  names  of  the  makers  in  these  words,  and  in  this  form,  at  the  left 
hand  of  the  signatures,  "  Payable  at  Wayne  County  Bank."     This  did  not 
alter  the  note,  but  merely  indicated  where  the  endorsers  desired  a  demand 
to  be  made  for  the  purpose  of  charging  them.  1.  The  memorandum  of  the 
place  of  payment  was  immaterial  as  to  the  makers.     See   Woolcot  v.  Van 
Santfordj  17  Johna.  R.   248,  250,   252.     This  case  is  approved  in  Wood- 
worth  V.  Bank  of  America^  and  the  distinction  recognized  in  Judge  Skin- 
'  ner's  opinion.     19  Johns,  R.  420,  1.     This  distinction  between  makers  and 
endorsers  on  this  point  is  recognized  by  the   supreme  court  of  the  United 
States.     See  TJ.  S.  Bank  v.  Siiiith,  11   Wheat.   171.     6  Cond. 
R.  257.     U.  *S.  Bank  v.  Bank  of  Georgia,  10  Wheat,  833.     [  •376  ] 
An  act  beneficial  to  a  party  does  not  discharge  him.     Mohawk 
Bank  v.  Van  Hom^  7  Wendell^  167,  8.     2.  As  the  plaintiffs  are  bona  fide 
holders,  without  knowledge  of  the  fact  of  the  addition,  they  cannot  be  af- 
fected by  it.      Stall  v.  CaUkill  Bankj  18  Wendell,  478,  479.      Brockway 
V.  Allen,  17  id,  43.     The  holders  (plaintiffs)  had  a  right  to  presume  (hav- 
ing no  notice)  that  the  makers  made  the  memorandum.    19  Johns,  R,  421, 
Milh  ^  Spring  v.  JEvans,  20  Wendell,  251,  259.     Bean  v.  Hall,  17  id. 
214,  223.     ValleU  v.  Barker,  6  id,  615,  620,  621.     The  last  case  is  ex- 
pressly in  pointi     3.  An  immaterial  addition  to  a  note  does  not  vidate  it 
even  in  original  hands.      Clute  v.  Small,  17  Wendell,  238.     Boyd  v,  Bro- 
therson,  10  id.  93.    Intent  dispenses  with  form.    Bouglass  v.  WiUeindon, 
17  Wendell,  431.     A  new  trial  ought  not  to  be  granted. 

After  advisement  the  following  opinions  were  delivered : 

By  the  Chief  Justice.  If  the  recovery  turns  upon  the  question,  wheth- 
er the  addition  was  made  in  the  margin  as  a  private  memorandum,  or  was 
intended  as  an  alteration  of  the  body  of  the  note,  a  new  trial  must  be  grant- 
ed ;  for  upon  the  case  before  us  the  point  is  equivocal,  and  should  have  been 
put  to  the  jury.  The  distinction  was  not  taken  by  the  learned  judge,  and 
the  ruling  seems  to  go  the  length  of  sustaining  the  action  in  either  aspect. 

Vol.  2XIV.  86 
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I  was  at  first  inclined  to  think  the  addition,  even  if  regarded  as  annexed 
to  the  body  of  the  note,  was  not  such  a  material  alteration  as  would  invali- 
date it,  for  the  reason  that  the  designation  of  the  place  of  payment  did  not 
a£fect  the  rights  of  the  makers.  It  has  been  fully  settled  in  this  court,  that, 
notwithstanding  the  place  is  thus  fixed,  the  maker  is  generally  and  univer- 
sally liable,  and  a  demand  at  the  place  is  not  a  condition  precedent  of  pay- 
ment. 17  Johns.  E.  248.  8  Ccwen,  271.  3  Wendell,  13.  The  action 
may  be  sustained  the  same  as  upon  a  note  payable  generally.  The  only 
diflference  between  the  two  cases  is,  that  in  the  one  the  maker 
[  *377  ]  may  plead  a  tender  at  the  place,  which  would  *bar  damages  and 
costs.  Being  thus  generally  liable,  it  appeared  to  me  that  the 
right  to  discharge  the  obligation  should  be  as  broad,  and  that  a  tender  might 
also  be  made  to  the  person  the  same  as  if  no  place  had  been  fixed  ;  that  it 
was  inconsistent  and  unreasonable  to  subject  the  party,  as  upon  a  note  paya- 
ble generally,  and  not  allow  him  to  discharge  it  as  standing  upon  that  foot- 
ing ;  and  if  so,  the  designation  of  the  place  would  not  at  all  prejudice  his 
rights.  I  admit  if  it  fixes  the  payment  by  the  maker  to  the  place,  the  addi- 
tion ts  material,  and  must  be  fatal  when  made  out :  for  then  it  changes  the 
place  and  mode  of  payment,  and  may  operate  injuriously.  If  he  still  could 
pay  to  the  holder,  as  well  as  at  the  place,  then  the  change  would  be  rather 
beneficial  than  otherwise  ;  because  it  would  give  the  alternative. 

But  upon  further  consideration,  I  am  inclined  to  think  when  the  courts 
use  the  language  that  the  note  is  payable  generally  and  universally,  though 
the  place  of  payment  be  fixed,  they  only  cean  to  say  that  it  is  so  to  be  re- 
garded for  the  purposes  of  the  remedy,  and  that  payment  must  still  be  made 
at  the  place  ;  and  a  tender  elsewhere  is  no  bar.  I  have  found  no  authority 
beyond  this  ;  and  on  speaking  of  the  right  of  discharge  by  tender ,  the  lan- 
guage used  limits  it  to  the  place  designated.  There  are  some  authorities  al- 
so which  confirm  this  view.  In  Cowie  v.  HaUall,  4  Bam,  ^  Aid.  197,  the 
acceptance  was  general,  and  the  drawer  without  the  consent  of  the  acceptor 
added,  "  payable  at  Mrs.  B's,  Chiswell  street" — the  court  held  the  alter- 
ation material,  and  discharged  the  acceptor.  It  should  be  remarked,  how- 
ever, that  this  case  is  not  an  authority  in  point,  because  at  that  time  a  spec- 
ial acceptance  in  England  was  material,  and  the  holder  was  bound  to  prove 
presentment  at  the  place,  to  charge  even  the  acceptor.  That  question  had 
been  settled  the  year  before  in  the  famous  case  of  Row  v.  Young,  2  Ball. 
^  B^aU  165.  But  this  latter  case  produced  a  change  of  the  law  by  act  of 
parliament,  1  and  2  Geo.  4  cA.  78,  by  which  it  is  declared,  that  an  accept- 
ance, payable  at  a  particular  place,  is  a  general  acceptance,  unless 
[  •378  ]  expressed  to  be  payable  there  only.  The  question  decided  •in 
Cowie  V.  SaUally  came  up  again  (after  the  act)  in  ItPIntosh  v. 
Haydon,  1  By.  ^  Mood.  362.     The  counsel  for  the  plaintiff  took  distinctly 
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the  groond,  that  since  the  act  the  addition  was  immaterial,  the  situation  of 
the  acceptor  being  the  same  as  in  case  of  a  general  acceptance,  and  that  the 
party  could  not  be  prejudiced.  Abbott,  Ch.  J.  conceded  upon  this  view 
that  the  alteration  was  not  so  material  as  to  vitiate  the  bill  ;  but  there  was 
another  view  of  the  question,  he  observed,  in  which  the  words  added,  mate- 
rially alter  the  character  of  it,  namely,  that  an  endorsee  might  charge  an 
endorser  by  shewing  presentment  at  the  particular  place,  when  in  truth  the 
acceptor  would  not  be  in  fault,  he  never  having  undertaken  to  pay  there. 
The  doctrine  has  since  been  recognized  in  Taylor  v.  Moitly^  6  Carr.  ^ 
Payne^  273,  though  questioned  by  the  counsel.  It  is  perhaps,  sound,  upon 
tile  ground,  that  any  material  alteration  vitiates  the  instrument,  though  it 
may  not  be  prejudicial  to  a  particular  party.  See  also  Chitty  on  BilUy  100, 
103.  Bylee  on  Bilh^  173, 177.  The  maker  of  a  promissory  note  stands 
upon  the  footing  of  an  acceptor,  and  if  the  alteration  of  his  contract  in  the 
respect  mentioned  is  a  material  one,  and  would  vitiate  the  bill,  it  would 
likewise  vitiate  the  note.  All  the  reasons  that  exist  in  the  one  case  are  fully 
applicable  to  the  other. 
I  am  of  opinion  therefore  that  a  new  trial  must  be  granted. 

By  CowEN,  J.  That  the  addition  of  a  place  of  payment,  made  after  an 
endorsemant  without  the  assent  of  the  endorser ^  will  discharge  him,  was  set  - 
tied  by  Woodworth  v.  The  Bank  of  America,  19  Johns.  B.  891,  418  to 
422.  But  it  is  thought  it  has  not  the  same  effect  as  to  the  maker ,  because  be  is 
liable  generally  and  universally  on  a  special  promise  to  pay  at  a  particular 
place,  as  if  none  had  been  mentioned.  To  say  that  wher^a  man  contracts 
to  pay  at  a  particular  place,  he  is  under  no  obligation  to  regard  that  place, 
is  certainly,  it  seems  to  me,  going  very  far  towards  framing  a  new  contract 
for  the  parties.  But  take  it  to  be  no  more  than  a  general  promise 
to  pay  without  place,  it  then  stands  on  the  'footing  of  a  bill  ac-  [  *879  ] 
cepted  payable  at  a  particular  place,  since  the  statute  1  and  2 
Geo  lY.  This  expressly  declares  such  an  i^cceptance  not  special  but  gen- 
eral. Fid.  Chit,  on  Bills,  172,  Am.  ed.  of  1839.  Yet  all  the  authorities 
since  that  statute  concur,  that  inserting  a  place  of  payment  without  the  ac- 
ceptor's consent  discharges  him.  Id.  204.  The  following  cases  are  directly 
in  point :  Mcintosh  v.  Hay  den.  By.  ^  Mood.  N.  P.  Cas.  362,  before  Ab^ 
bolt,  Ch.  J. ;  Taylor  v.  Moseley,  6  Carr.  &  Payne,  273,  before  Lord 
Lyndhurst,  Ch.  B.  ;  Desbrotv  v.  Wetherby,  id.  758,  before  Tindal,  Ch.  J. ; 
1  Mood.  ^  Bobins,  438,  S.  C,  by  the  title  of  Dtshrowe  v.  Wetherby  ; 
Sparkee  v.  Spur,  Chit.  Stamp  Laws,  26,  note  ;  Chit,  on  Bills,  204,  ed.  be- 
fore  cited,  note  (a.)  This  case  was  first  heard  before  Abbott,  Ch,  J.,  who 
nonsuited  the  plaintiff  on  the  ground  of  the  alteration.  A  motion  being 
m^de  tp  set  aside  (he  nonsuit,  all  the  judges  were  against  the  motion  op  the 
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merits,  but  they  finally  granted  it  on  terms  for  the  purpose  of  having  the 
question  put  upon  the  record.  In  the  course  of  these  cases  the  learned 
judges  pointed  out  various  ways  in  which  the  alteration  might  prejudice  the 
acceptor,  which  it  is  unnecessary  to  go  over  ;  for  the  weight  of  authority 
seems  to  be  decisive. 
'     I  am  in  favor  of  a  new  trial. 

New  trial  granted. 


HiGGixs  v8,  Whitney. 

Where  property  tortiously  taken  by  one  person  from  the  possession  of  another  is  snbseqnently 
levied  upon  whilst  in  the  han«ls  of  the  tort-fcazor  by  a  third  person,  under  a  warrant  of  dis- 
tress for  rent  duo  by  the  owner,  such  last  taking  may  be  shewn  in  mitigation  of  damages,  in  an 
aption  by  the  owner  against  the  tort-feazor,  if  the  latter  took  the  property  under  an  honest  be- 
lief that  he  had  title  to  it,  and  not  for  the  purpose  of  subjecting  it  to  the  landlord's  warrant 

Certiorari  to  the  municipal  court  of  Brooklyn.  Whitney  sued  Eiggins 
in  the  court  below  in   trespass,  for  breaking   and   entering   his   house,  and 

taking  and  carrying  away  a  carpet,  bureau,  and  other  goods  and 
[  •380  ]     chattels  of  the  plaintiff.     *0n  the  trial,  the   defendant  attempted 

to  justify  under  an  assignment  of  the  property  to  him  by  the 
plaintiff ;  but  the  assignment  was  rejected,  on  a  ground  which  need  not  be 
noticed.  The  defendant  then  offered  to  prove,  in  mitigation  of  damages, 
that  the  goods  had  subsequently  been  taken  out  of  his  custody  by  virtue  of  a 
landlord's  warrant,  to  pay  the  rent  of  the  plaintiff.  This  evidence  was  re- 
jected by  the  court,  and  the  defendant  excepted.  Verdict  and  judgment  for 
the  plaintiff. 

A,  J.  Spooner,  for  plaintiff  in  error. 

N,  B.  Morse  ^  J,  P.  Rolfe^  for  defendant  in  error. 

By  the  Courts  Bronson,  J.  When  property  has  been  tortiously  taken, 
the  owner  is  not  only  entitled  to  an  action,  but  to  full  compensation  in  dama- 
ges ;  and  he  can  neither  be  deprived  of  the  one  nor  th^  other  by  any  mere 
act  of  the  wrong-doer^  as  by  an  unaccepted  offer  to  return  the  property,  or 
causing  it  to  be  subsequently  taken  on  legal  process  in  his  oion  favor  against 
the  owner.  Hanmer  v.  Wihey,  17  Wendell,  91.  Otis  v.  Jones,  21  id. 
394.  In  the  last  case  I  remarked,  that  had  there  been  a  sale  before  suit 
brought,  on  legal  process  against  the  owner  in  favor  of  some  person  other 
tha7i  the  wrongdoer,  that  would  have  presented  a  question  which  we  were 
not  then  called  upon  to  decide.    That  question  is  now  before  us  ;  and  I 


OF  THE  STATE  OF  NEW-YORK.  880 

Albany,  October,  1840. — Higgins  v.  Whitney. 

think  the  evidence  offered  should  have  been  received  in  mitigation  of  the 
damages.  Although  the  assignment  was  rejected  by  the  court  below — it  is 
evident  that  the  defendant  took  the  property  under  the  honest  belief  that  he 
had  a  title  to  it.  It  was  not  a  wanton  trespass,  nor  was  the  property  remov- 
ed for  the  purpose  of  subjecting  it  to  the  landlord's  warrant.  Without  any 
agency  on  his  part,  the  property  has  since  been  taken  from  the  defendant  by 
legal  process,  and  applied  to  the  plaintiff's  use,  by  paying  the  debt  which  he 
owed  to  a  third  person. 

There  is,  I  think,  a  difference  in  principle  between  the  •cases  on  [  •SSI  ] 
which  the  plaintiff  relies,  and  the  one  at  bar.  One  who  has  wrong- 
fully taken  property  cannot  mitigate  damages  by  showing  that  he  has  him- 
self applied  the  property  to  the  owner's  use  without  his  consent.  But  when 
the  property  has  been  so  applied,  by  the  act  of  a  third  person  and  the  oper- 
ation of  law^  that  fact  should  be  taken  into  the  account  in  estimating  the 
'plaintiff's  damages. 

Judgment  reversed. 


\*—¥i 


Fairchild  &  Bacon  vs.  Case,  late  sheriff  of  Oswego. 

In  an  action  against  a  sheriff  for  the  eacape  of  a  prisoner,  he  cannot  object  as  a  bar  to  the  re- 
covery, that  the  plaintiffs  in  the  original  action  declared  against  the  defendant  generally  as  in 
custody,  instead  of  declaring  specially  that  he  was  in  dose  custody. 

The  act  for  more  easy  plettding  in  certain  suits^does  not  extend  to  cases  of  non-feazance  by  public 
ofScers ;  a  sheriff  sued  for  a  negligent  escape  cannot  therefore  avail  himself  of  the  statute  of 
limitations  without  pleading  it.  Even  when  sued  for  a  voluntary  escape^  whether  the  sheriff 
can  avail  himself  of  the  statute  of  limitations  without  pleading  it,  guere. 

Anew  trial  will  not  1  e  granted,  because  the  judge  refused  to  permit  a  question  to  be  put  to  a 
witness  in  this  form :  "  By  what  means  and  in  what  manner  did  the  prisoner  break  jail  ?"  on 
account  of  the  generality  of  the  question.  To  entitle  a  party  to  such  an  inquiry,  he  should 
apprize  the  judge  of  his  intention  to  show  such  a  state  of  facts  as  would  excuse  tlie  sheriff. 

Nothing  bnt  the  act  of  Crod,  or  of  the  enemies  of  the  country,  will  excuse  the  sheriff. 

General  reputation  of  the  insolvency  of  the  prisoner,  is  inadmissible  in  an  action  against  the  sher- 
iff for  an  escape. 

This  was  an  action  on  the  case  tried  at  the  Oswego  circuit,  in  June, 
1839,  before  the  Hon.  Philo  Gridley,  one  of  the  circuit  judges. 

The  plaintiffs  declared  for  the  voluntary  escape  of  one  Gerlack,  from  con- 
finement in  the  jail  of  Oswego,  on  an  arrest  in  an  action  of  assumpsit,  at 
the  suit  of  the  plaintiffs  by  virtue  of  a  capias  ad  respondendum.  The 
plaintiffs  proved  the  capias  with  a  return  by  the  defendant  of  cepi  corpus  in 
custodia.  They  also  produced  an  exemplification  of  the  judg- 
ment against  Gerlack,  from  which  it  appeared  that  the  'plaintiffs  [  •382  ] 
in  the  action  against  him,  declared  agamst  him  gentrally^  as  in 
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custody  of  the  slieriff  of  the  county  of  Oswego^  and  that  judgment  was 
rendered  against  him  for  $2044,44 ;  the  plaintiffs  thcn^  proved  a  negligent 
escape  of  Gerlack.  Evidence  was  given  on  both  sides  upon  the  question 
whether  Gerlack  was,  at  the  time,  liable  to  arrest  as  a  non  resident  of  the 
state  ;  and  also  on  the  question  of  his  ability  to  paj  the  debt.  The  jury 
found  a  verdict  for  the  plaintiffs,  with  $2804,39  damages,  and  six  cents 
costs. 
The  defendant's  counsel,  on  a  case  made,  moved  for  a  new  trial, 

B.  Davis  Noxon,  for  the  defendant,  insisted  on  the  following  points 
among  others :  1.  That  the  evidence  did  not  show  that  Oerlack  was  liable  to 
arrest.  2.  That  the  plaintiffs,  by  declaring  in  chief  against  Gerlack  and 
proceeding  to  judgment,  had  thereby  discharged  the  defendant  in  this  cause 
from  all  liability,  by  reason  of  his  return  of  cepi  corpus  in  custodia.  3. 
That  the  suit  was  not  commenced  within  a  year  after  the  escape  ;  and  this 
defence  was  available  under  the  general  issue,  yet  the  judge  held  the  stat- 
ute of  limitations  must  be  pleaded.  4.  That  a  question  to  a  witness,  ^'  by 
what  means  and  in  what  manner  did  Gerlack  break  jail  .^"  was  overruled. 
5.  That  general  reputation  that  Gerlack  was  insolvent  was  rejected  by  the 
judge.  6.  That  the  judge  charged  that  the  rule  laid  down  in  Huffman  v. 
Sulbertj  13  Wendellj  377,  was  inapplicable  in  this  cause. 

By  the  Courts  Cowen,  J.  1.  All  the  questions  of  fact  in  this  case, 
properly  belonging  to  the  jury,  were  submitted  to  and  disposed  of  by  them ; 
and  among  these  was  the  question  of  Gerlack's  non-residence  and  conse- 
quent liability  to  arrest  and  imprisonment. 

2.  If  the  form  of  declaring  had  entitled  Gerlack  to  a  discharge,  he  alone 
could  take  advantage  of  the  slip — not  the  sheriff. 

8.  The  statute  concerning  venues,  and  for  more  easy  pleading  in  certain 
suits,  2  B.  S.  277,  2d  ed.  §  28,  29,  is  in  terms  confined  to  acts 
[  •383  ]  done  by  oflBcers  virtute  officii;  and  *does  not  extend  to  mere  non- 
feasance, such  as  a  negligent  escape.  Elliot  v.  CronVs  adrrCrs^ 
13  Wendell^  35.  Hopkins  v.  Haywood^  id.  265.  The  statute  of  limita- 
tions should  therefore  have  been  pleaded.  Independently  of  the  statute  for 
more  easy  pleading,  the  form  by  which  a  sheriff  or  other  officer  must  avail 
himself  of  the  statute  limiting  actions  for  escapes,  is  the  same  as  in  other 
actions.     Vid.  2  B.  S.  224,  2d  ed. 

It  was  said  the  declaration  is  for  a  voluntary  escape^  which  implies  a  posi- 
tive act  of  the  sheriff.  Without  deciding  whether  he  might,  in  such  a  case, 
avail  himself  of  the  limitation  without  plea,  it  is  sufficient  to  say  that  the 
declaration  was  in  effect  also  for  a  negligent  escape.  This  may  always  be 
proved,  and  in  fact  was  so  here,  under  a  count  for  a  voluntvry  escape. 
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Where  two  matters  may  be  given  in  evidence  under  the  same  count,  one  re- 
quiring a  defence  to  be  pleaded  and  the  other  not,  there  can  be  no  doubt 
that  the  defendant  must  plead,  or  he  will  lose  his  right  of  defence  as  to  the 
former.  It  is  by  no  means  clear,  however,  that  you  are  not  obliged  to  plead 
the  limitation  in  answer  to  a  voluntary  escape. 

4.  The  question  put  and  overruled,  as  to  the  means  or  manner  of  escape, 
is  not  shown  to  have  been  relevant.  It  might  have  been  answered  by  say. 
ing  that  the  escape  was  effected  by  means  and  in  a  manner  which  took  from 
the  charge  of  negligence  in  the  sheriff,  without  showing  any  real  excuse,  as 
that  it  was  by  the  act  of  God,  or  the  enemies  of  the  country.  The  latter 
seem  to  be  the  only  excuses  as  to  manner  and  means  which  the  sheriff  can 
set  up.  He  stands  in  this  respect  on  the  same  ground  with  a  common  car- 
rier. That  may  be  seen  by  1  Rollers  Air,  tit.  Hscape^  D.  pi.  5,  6,  7,  p. 
808.  It  is  said  in  several  books,  citing  Bolle^  that  the  sheriff  would  be  ex- 
cused by  a  sudden  fire.  But  Rolle  puts  it  on  the  ground  that  the  fire  is 
kindled  by  the  act  of  God.  In  Oreen  v.  Hem,  2  Fenn.  R.  167, 169, 
Gibson,  Oh.  J.  says,  that  according  to  the  common  law  since  the  day  of 
Rolle's  Abridgement,  the  jailer  can  avail  himself  of  nothing  as  matter  of 
defence,  but  an  act  of  God  or  the  common  enemy.  The  same  rule  was  sta- 
ted by  him  in   Wheeler  v.  Hambrightj  6  Serg.  ^   Rawhj  890, 

396.     *He  there  says  the  liability  of  a  sheriff  is,  in  this  respect,     [  *884  ] 
like  that  of  a  common  carrier.     See  also  Sleemdker  v.  MarrioUj 
5  GriU.  ^  Johns.  406,  410.    To  warrant  the  quesion,  counsel  should  at  least 
have  appriased  the  judge  of  his  object,  and  shown  that  the  means  and  man- 
ner inquired  for  were  such  as  the  sheriff  might  lawfully  allege  in  his  excuse. 

5.  It  is  not  necessary-  to  say  that  common  reputation  as  to  the  state  of  a 
man's  property,  and  whether  he  be  solvent  or  not,  should  in  all  cases  be  ex- 
eluded.  In  behalf  of  a  prisoner  indicted,  and  on  trial  for  passing  counter- 
feit bills,  the  reputation  of  his  neighborhood  was  held  receivable  by  the  su- 
preme court  of  North  Carolina,  to  show  that  he  was  a  moneyed  man.  The 
State  V.  Cochran  J  2  Dev.  68.  Here  it  was  offered  in  behalf  of  a  prisoner 
in  close  custody  for  debt,  to  prove  that  he  was  insolvent.  It  is  quite  ob- 
vious what  the  answer  would  always  be  under  such  circumstances ;  and  yet 
how  fallible,  as  the  ground  of  conclusion  by  a  jury.  It  would  seem  at  all 
times  to  come  within  the  spirit  of  the  rule  which  rejects  hearsay  evidence  to 
support  a  particular  fact ;  and  when  offered  in  connection  with  circumstan- 
ces directly  calculated  to  establish  insolvency  of  themselves,  and  raise  a  gen- 
eral rumor  of  it  in  the  neighborhood,  reputation  would  be,  at  best,  but  a 
very  poor  item  of  proof.  Suppose  a  merchant  to  sue  for  words  charging 
him  with  bankruptcy,  was  it  ever  thought  the  defendant  could  aid  his  plea 
of  truth  in  justification,  by  proving  the  plaintiff  to  be  a  reputed  bankrupt  ? 

6.  The  rule  of  Huffman  v.  Hulbert,  13  Wendell^  877,  which  the  judge 


S84  CASES  IN  THE  SUPREME  COURT 

Albany,  October,  1840. — ^Fairchild  v.  Case. 

refused  to  apply,  was  this :  A  request  made  by  a  surety  to  the  creditor  that 
he  should  sue  the  principal,  and  a  refusal,  will  not  discharge  the  surety, 
though  the  principal  finally  turn  out  to  be  insolvent,  unless  it  be  made  clear 
by  proof  that  he  was  solvent  at  the  time  of  the  request,  and  the  debt  lost 
by  the  delay.  It  is  barely  necessary  to  state  the  point  resolved  in  that  case 
to  see  that  the  judge  was  right  here. 

There  is  no  reason  for  interfering  on  the  ground  that  the  damages  found 
by  the  jury  were  excessive. 

New  trial  denied. 


[  •SSS  ]     •Bloodgood  v8.  Faxon  &  Barnes,  impleaded,  &c. 

In  a  joint  action  against  the  maker  and  endorser  of  a  promissory  note,  which  bj  the  evidence  of 
of  the  maker,  called  as  a  witness  for  the  endorser,  is  proved  to  be  usurious,  the  plaintiff,  al- 
though he  cannot  recover  against  both  defendants,  is  entitled  to  a  verdict  against  the  maker 
whose  evidence  cannot  benefit  himself. 

Nor  can  he  recover  against  both  defendanU^  or  either  of  them,  where  the  declaration  contains  on- 
ly the  money  counts,  upon  a  promissory  note,  the  consideration  of  the  usurious  note,  where  one 
of  the  defendants  is  maker  and  the  other  endorser  of  the  former  note,  if  a  copy  of  such  form- 
er note  be  not  appended  to  the  declaration. 

This  was  an  action  of  assumpsit j  tried  at  the  Erie  circuit  in  July,  1839, 
before  the  Hon.  Nathan  Dayton,  one  of  the  circuit  judges. 

The  suit  was  commenced  against  C.  Faxon,  R.  T.  Kelly  and  J.  Barnes. 
The  declaration  not  having  been  served  on  Kelly ^  the  plaintiff  elected  to  sev- 
er the  suit  and  to  proceed  against  Faxon  and  Barnes  alone.  The  declaration 
contained  only  the  money  counts,  but  appended  to  it  was  the  copy  of  a  prom- 
issory note  bearing  date  21st  February,  1837,  made  by  jFoxon,  for  $871,03, 
payable  three  months  after  date  to  the  order  of  Kelly ^  at  the  Mechanic's  and 
Farmers'  Bank,  Albany.  On  the  trial  of  the  cause  the  note,  of  which  a 
copy  was  given,  was  produced.  It  was  signed  by  Faxon  as  maker,  and  en- 
dorsed by  Kelly  and  by  Barnes,  and  at  maturity  was  protested  for  non-pay- 
ment and  notice  of  protest  given.  On  the  part  of  the  defence  it  was  proved 
that  the  note  produced  was  given  in  renewal  of  a  former  note,  dated  19th 
November,  1836,  for  the  same  amount,  made  by  Faxon  and  endorsed  by 
Kelly  and  Barnes.  Faxon^  called  as  a  witness  for  Barnes^  proved  that  the 
note  of  2l8t  February  was  accepted  by  the  plaintiff  on  an  usurious  consider- 
ation. The  plaintiff  requested  the  judge  to  charge  the  jury,  that  though 
they  should  be  of  opinion  that  the  note  of  21st  February  was  usurious,  still 
the  plaintiff  was  entitled  to  recover  against  Faxon  and  Barnes  the  amount  of 
the  note  of  19th  November,  which  was  given  on  a  good  consider- 
[  •SSG  ]  ation,  and  *that  at  all  events  he  was  entitled  to  recover  on  such 
note  against  Faxouj  the  mager  thereof.    The  judge  ruled  that 
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the  plaintiff  was  not  entitled  to  recover  against  either  of  the  defendants  on 
that  note.  To  which  decision  the  plaintiff  excepted.  The  jury  found  a  ver- 
dict for  the  defendants.    The  plaintiff  moved  for  a  new  trial. 

J.  Van  BureUj  for  the  plaintiff 

,  for  the  defendants. 

By  the  Courts  Nelson,  Gh.  J.     The  learned  judge  was  right  in  refusing 
a  recovery  against  either  of  the  defendants  on  the  note  of  19th  November. 

Under  the  statute  allowing  a  joint  suit  agunst  the  maker  and  endorser, 
the  recovery  may  be  joint,  or  several,  but  in  either  case  it  must  be  confined 
to  the  bill  of  exchange  or  note  of  which  a  copy  was  given  with  the  declara- 
tion. The  suit  is  a  creature  of  the  statute,  which  expressly  restricts  the 
proceedings  to  such  instrument.  2  R.  S.  274,  §  6,  7.  Without  it,  the 
plaintiff  would  be  bound  to  prove  a  joint  indebtedness  against  all  the  defend- 
ants. He  must  recover  against  all  or  none.  The  act  has  qualified  this  rule 
in  suits  against  maker  and  endorser,  but  only  in  cases  where  that  relation  ex- 
ists between  the  defendants  in  respect  to  the  subject  matter  of  the  suit,  and  a 
copy  of  the  instrument  given.  Beyond  such  a  case  the  plaintiff  cannot  sev- 
er the  defendants.  He  would  conflict  with  the  familiar  rule  above  stated. 
,  I  agree,  he  may  recover  against  all  independently  of  the  statute,  upon  his 
common  counts,  if  he  prove  si,  joint  indebtednesi.  But  he  must  stand  upon 
the  statute  if  he  expects  to  succeed  only  against  a  part  of  the  defendants. 

In  this  case,  however,  the  judge  should  have  directed  a  verdict  against 
Faxon.  There  was  no  valid  defence  to  the  note  declared  on  as  to  him.  He 
proved  the  usury  as  a  witness  for  Barnes.  His  testimony  cannot  benefit 
himself. 

New  trial  granted  as  to  Faxon ;  costs  to  abide  the  event. 


•The  Board   op    Supervisors  op  the  County  op   Dutchess    [  •387  ] 

vs.  SiSSON. 

Where  a  road  was  laid  oat  through  the  lands  of  an  inhabitant  of  a  town,  and  the  svpenrisors 
of  the  conntj  made  out  a  tax  list  and  warrant  so  as  to  collect  the  sum  allowed  as  damages 
to  the  owner,  and  to  have  the  same  paid  over  to  him,  and  subsequently  altered  the  warrant, 
directing  the  collector  to  pay  oyer  the  amount  allowed  to  the  viperviaor  of  the  town  instead 
of  to  the  cammitsioners  ofhighwaySy  and  the  money  was  paid  over  to  the  supervisor ;  and  at 
the  next  annual  meeting  of  the  supervisors  they  directed  the  supervisor  to  whom  the  money 
was  paid  to  pay  over  sl  portion  of  it  to  the  owner  of  the  land,  and  the  residue  to  the  county 
treasurer  to  the  credil  of  the  town  in  which  tiie  money  was  collected,  and  instead  of  oomply- 
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ing  with  snch  order,  the  supervisor  paid  oyer  the  whole  sum  to  the  owner  of  the  land  t^  wom 
held,  that  an  action  for  money  had  and  receiyed  did  not  lie  against  the  snpenrisor,  at  the  snit 
of  the  supervisors  of  the  county, . 

Demurrer  to  replication.  The  facts  of  this  case,  and  the  question  aris- 
ing thereupon,  are  fully  stated  in  the  opinion  delivered  bj  Mr.  Justice  Bron- 
SON.     The  case  was  submitted  on  written  arguments  by 


U.  M.  Swift^  for  the  defendant. 

2>.  F.  N.  Badcliff  ^  U.  CoU^  for  the  plaintifife. 

By  the  Courts  Bronson,  J.  It  would  be  useless  to  follow  the  counsel 
through  a  critical  examination  of  these  pleadings,  when  we  are  perfectly  sat- 
isfied that  the  action  cannot  be  maintained.  The  case  is  substantially  as  fol- 
lows :  In  July,  1836,  a  highway  was  laid  out  through  the  improveci  lands  of 
one  Israel  Wilbur ,  in  the  town  of  Washington^  Dutchess  county ;  and  in 
September  following  his  damages  were  assessed  by  a  jury  at  $2000.  The 
proceedings  were  laid  before  the  board  of  supervisors  at  their  annual  meet- 
ing in  November  following,  when  they  reduced  the  damages  to  $1750,  and 
made  out  the  tax  list  and  warrant  so  as  to  collect  that  sum  in  the  town  of 
Washington,  to  be  paid  to  Wilbur  for  his  damages.  The  board  then  ad- 
journed over  until  December,  when  objections  were  made  that 
[  *388  ]  Wilbur  was  allowed  *too  large  a  sum,  and  the  board  passed  a  reso- 
lution to  re-consider  the  allowance,  and  postpone  the  further  con- 
sideration of  the  matter  until  their  next  annual  meeting  in  November,  1837. 
They  altered  the  warrant  which  had  previously  been  made  out  for  collecting 
the  taxes  in  Washington,  so  as  to  direct  the  collector  to  pay  over  the  $1750, 
to  the  defendant  who  was  the  supervisor  of  that  town,  instead  of  paying  it 
to  the  commissioners  of  highways  of  the  town,  as  had  been  previously  order- 
ed. This  was  done,  as  the  board  say,  to  the  end  that  the  money  might  be 
put  at  interest  by  the  supervisor,  to  await  the  final  decision  of  the  board  the 
next  year. 

The  money  was  collected,  and  in  February,  1837,  the  town  collector  paid 
it  over  to  the  supervisor,  the  defendant.  Wilbur  demanded  his  money,  and 
obtained  a  mandamus  against  the  supervisor,  requiring  him  to  pay  it  over ; 
and  in  that  proceeding  an  issue  was  joined. 

The  board  of  supervisors  at  their  annual  meeting  in  November,  1837,  re- 
sumed the  consideration  of  the  matter,  and  finally  reduced  the  damages  to 
$750,  to  which  interest  was  to  be  added  ;  and  passed  a  resolution  that  the 
supervisor  pay  over  that  sum  with  interest  to  Wilbur,  and  that  he  pay  the 
balance  of  the  $1750  to  the  county  treasurer^  to  the  credit  of  the  toum  of 
Washington. 
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At  the  annual  town  meeting  in  Washington,  in  April,  1838,  the  supervisor 
laid  the  matter  before  the  electors,  and  they  voted  that  the  whole  of  the 
money  should  be  paid  over  to  Wilbur  ;  and  the  supervisor  thereupon  paid 
it  accordingly. 

In  October  following,  the  board  of  supervisors  brought  this  action  of  as- 
sumpsit, to  recover  from  the  defendant  the  balance — ^nearly  $1000 — which 
they  say  should  not  have  been  paid  to  Wilbur. 

It  may  be  considered  for  all  the  purposes  of  this  case,  that  the  board  had 
a  right  to  ro-consider,  in  December,  what  had  been  done  at  its  previous 
meeting  in  November,  1836.  Still,  the  board  did  not  in  fact  wholly  revoke 
its  doings.  The  tax  list  of  the  town  of  Washington  was  left,  as 
it  had  been  previously  made  out,  so  as  to  levy  the  whole  •^ITSO  [  'SSO  ] 
for  Wilbur's  damages.  The  only  alteration  made,  was  a  direc- 
tion to  the  town  toUector  to  pay  the  money  to  the  supervisor,  instead  of  the 
commissioners  of  highways.  The  whole  was  in  fact  collected,  and  has  been 
paid  over  to  Wilbur. 

I  think  it  quite  clear,  that  the  balance  which  the  plaintiffs  seek  to  recover, 
belongs,  either  firsty  to  Wilbur,  who  has  got  it ;  second^  to  the  town  of 
WashinfftoUj  in  its  corporate  capacity  ;  or  thirdj  to  the  tax  payers  of  that 
town,  from  whom  the  money  was  collected.  And,  at  any  rate,  it  does  not 
belong  to  the  plaintiffs. 

This  was  an  action  for  money  had  and  received  to  the  plaintiff  ^s  u%e,  and 
they  must  show  a  title  to  it.  It  is  not  enough  to  show  that  the  defendant 
has  no  title.  He  is  answerable  to  the  true  owner,  and  to  him  only.  Now 
the  plaintifEs  do  not  pretend  that  this  is  their  money,  nor  the  money  of  the 
county  of  Dutchess,  which  for  certain  purposes  they  represent.  .  But  they 
seek  to  recover  the  money,  to  the  end  that  they  may  give  the  town  of  Wash- 
inffton  credit  for  it.  If  the  town  of  Washington  owes  the  money,  and  is 
not,  as  it  seems  to  be,  satisfied  with  what  has  been  done,  let  the  town  sue 
for  the  money. 

It  is  impossible  to  mamtain  this  action. 

Judgment  for  Defendant. 


Phillips  and  others  vs.  Cook. 

On  an  execation  againit  one  of  two  partnen,  the  sheriff  may  seize  the  entire  partnership  effeetSf 
or  so  mnch  thereof  as  may  be  necessary  to  satisfy  the  execution,  and  sell  the  interest  of  the 
partner  against  whom  the  execution  is  issued  ;  and  an  action  of  trespass  will  not  lie  against 
the  sheriff  at  the  suit  of  the  other  partner  or  his  assignees  for  deUvering  to  the  purchaser  the 
property  sold. 

The  purchaser,  in  inch  case,  becomes  a  tenant  in  common  with  the  other  partner,  and  If  ho 
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purchase  with  notice  that  the  goods  are  partnership  effects,  takes  subject  to  an  accovnt  between 
the  partners,  and  to  the  equUdbU  claims  of  the  creditors  of  the  firm  in  the  name  of  the  other 
partner. 

It  seems  that  the  sheriff  may,  against  the  will  of  the  other  partner,  deliver  the  property  sold  to 
the  purchaser. 

[  *390  ]  *It  seems  the  court  of  chancery  is  the  appropriate  yonim  to  be  resorted  to  by  the  sol- 
vent partner,  or  by  the  creditors  of  the  firm  against  the  purchaser  for  the  enforce- 
ment of  the  lien,  although  courts  of  law  in  the  exercise  of  their  equitable  powers  have  some- 
times interfered  for  the  protection  of  the  solvent  partner  or  the  creditors  of  the  firm.  The 
cases  upon  the  subject  adverted  to,  and  commented  upon,  and  the  conclusion  arrived  at,  that 
neither  a  court  of  equity  or  law  have  the  power  to  stay  an  execution  until  an  account  be 
taken. 

It  seems  the  proceeds  of  the  sale  must  be  paid  over  to  the  execution  creditor,  and  the  recourse  of 
the  solvent  partner  or  the  creditors  of  the  firm  is  against  the  property  in  the  hands  of  the 
purchaser. 


This  was  an  action  of  trespass  de  bonis  asportatiSj  tried  at  the  Onondaga 
circuit  in  September,  1837,  before  the  Hon.  Daniel  Moseley,  one  of  the 
circuit  judges. 

The  plaintiffs  made  title  to  the  property  in  question  under  an  assignment 
far  the  benefit  of  crecUtorSy  executed  to  them  by  Mrs.  A.  Ruovl^  a  member 
of  the  firm  of  A,  Damaus  ^  Co.  composed  of  herself  and  A.  Damans, 
The  assignment  was  executed  in  the  evening  of  the  eighth  day  of  Decem- 
ber, 1836.  The  business  of  the  firm  was  that  of  druggists  and  booksellers, 
and  by  the  assignment  executed  by  Mrs.  Ruoul,  in  ilie  name  of  the  firm^  all 
the  goods,  books,  stationery,  drugs,  medicines,  and  all  other  property  in  the 
store  occupied  by  the  firm  in  the  village  of  Syracuse,  was  transferred  to  the 
plaintiffs.  The  firm  at  the  time  was  insolvent.  The  property  assigned 
amounted  to  nearly  $5000.  On  the  9th  December  the  plaintiffs  took  pos- 
session of  the  property  and  commenced  the  disposition  thereof  at  private 
sale  and  at  auction,  and  continued  to  do  so  until  30th  January,  1837,  when 
the  defendant,  as  a  deputy  of  the  sheriff  of  the  county  of  Onondaga,  took 
and  sold  goods  of  the  value  of  $536,66,  and  delivered  the  same  to  the  pur- 
chasers. The  defendant  sold  the  goods  by  virtue  of  an  execution  against 
A.  DamauSj  one  of  the  members  of  the  firm  of  A.  Damaus  ^  Co.  who  ab- 
sconded  about  the  first  day  of  November,  1836.  The  defendant,  as.deputy 
sheriff,  received  the  execution  on  the  seventh  day  of  December,  1836,  and 
on  the  next  day  in  the  morning  levied  upon  the  goods  in  the  store  then  oc- 
cupied by  the  firm  of  A.  Damaus  ^*  Co.  All,  however,  that  he  did  as  to 
the  levy  was  to  go  into  the  store  and  see  the  goods.  The  ezccu- 
[  391  ]  tion  was  for  $410.  The  counsel  for  the  defendant  insbted  that 
the  assignment  was  void  as  against  a  creditor  who  had  caused  a 
levy  to  be  made  upon  the  individual  interest  of  one  of  the  partners  by  virtue 
of  an  execution,  and  at  all  events  that  trespass  would  not  lie.  The  judge 
cliarged  the  jury  that  the  assignment  was  vftlid,  apd  that  the  defendant  was 


OF  THE  STATE  OF  NEW-YORK.  891 

Albany,  October,  184a— Fbillips  v.  Cook. 

not  in  a  situation  to  question  it ;  that  trespass  was  the  proper  action,  and  that 
the  plaintiffs  were  entitled  to  recover.  The  defendant  excepted  to  the 
charge,  and  the  jury  found  a  verdict  for  the  plaintiffs  for  $536,56.  The 
defendant  asks  for  a  new  trial. 

£  Davis  Noxon^  for  the  defendant,  insisted  upon  the  following  points : 

1.  The  defendant  being  a  deputy  sheriff  and  having  an  execution  in  his 
hands  against  Alfred  Damaus,  one  of  the  firm  of  A.  Damaus  &  Go.  had  a 
right  to  levy  the  same  upon  the  interest  of  Damaus  in  the  goods  of  the  firm, 
although  in  the  actual  possession  of  Mrs.  Ruoul  the  other  partner. 

2.  A  levy  by  a  sheriff  on  goods  under  such  circumstances  is  good,  although 
the  sheriff  does  not  remove  or  lock  up  the  goods,  or  in  any  way  dispossess 
the  other  partner. 

S.  The  sheriff  having  once  levied  would  not  commit  a  trespass  by  selling 
the  goods  in  pursuance  of  such  levy ;  if  any  trespass  was  committed  it  was  by 
the  levy  and  not  by  the  sale,  and  the  levy  having  been  made  before  the  as- 
signment, the  plaintiffs  can  have  no  greater  rights  than  A.  Damaus  &  Go. 
had  before  the  assignment,  and  therefore  cannot  in  any  event  maintain  tres- 
pass. If  any  action  at  law  could  be  maintained  by  the  assignees,  it  is  an  ac- 
tion of  trover  after  a  demand  and  refusal. 

4.  The  assignment  being  made  by  one  partner  of  the  firm  in  the  name  of  the 
firm  to  trustees  for  the  benefit  of  certain  preferred  creditors,  and  without  the 
consenf  of  the  other  partner,  is  not  within  the  ordinary  business  of  the  part- 
nership, and  therefore  not  binding  on  the  other  partner,  and  void. 

5.  The  sheriff,  by  virtue  of  his  execution  and  levy,  succeeded 

to  the  rights  and  interest  of  Damaus  in  the  ^partnership  property,     [  *392  ] 
and  therefore  stands  in  a  situation  to  question  the  validity  of  any 
assignment  made  by  the  firm  or  by  Mrs.  Ruoul,  in  the  name  of  the  firm. 

6.  The  assignees  cannot  maintain  any  action  at  law  ;  their  only  remedy, 
if  any,  is  in  equity. 

7'.  K  the  sheriff  sold  more  than  the  interest  of  Damaus  in  the  goods,  to 
wit,  the  whole  of  the  goods,  and  he  had  no  such  authority,  but  might  sell  the 
interest  of  Damaus,  then  he  exceeded  his  authority,  and  the  purchaser  neither 
gained  nor  did  Mrs.  Ruoul  lose  any  thing. 

J.  Wilkinson^  for  the  plaintifi,  insisted  upon  the  following  points : 

1.  The  assignment  of  the  goods  of  the  firm  of  A.  Damaus  &  Go.  made 
after  Damaus  had  absconded,  was  good.    Angel  on  Assignments^  49. 

6.  The  possession  of  the  plaintiffs  was  sufficient  to  sustain  the  action 
against  any  one  other  than  a  creditor  of  the  firm.     11  Wendell^  54. 

8.  There  was  no  actual  levy.  The  sheriff  never  took  any  possession  of  the 
gbods  until  near  two  months  after  the  plaintiffs  had  been  in  possession. 

4.  This  was  the  partnership  property  of  the  firm  of  A.  Damaus  k  Co.  and 
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an  execution  against  one  partner  would  not  justify  the  sheriff  in  selling  the 
property  of  the  firm.     1  Wendell,  311.     2  Ung.  Ch.  R.  189. 

By  the  Court,  Co  wen,  J.  A  point  is  now  made  on  the  validity  of  the 
levy ;  but  it  was  not  raised  at  the  trial :  and  the  only  question  is  whether 
trespass  will  lie  against  the  sheriff  for  seizing  and  selling  under  a  fi.  fa.  the 
property  of  an  insolvent  firm,  to  satisfy  the  individual  debt  of  one  of  the  mem- 
bers. The  action  here  is  the  same  as  if  it  had  been  brought  by  the  part- 
ners, it  being  by  trustees,  claiming  under  an  assignment  made  subsequent  to 
the  levy.  The  question  has  been  a  good  deal  discussed  before  us  in  conse- 
quence of  some  apparent  conflict  in  the  cases,  and  a  difficulty  upon  them,  felt 

more  by  the  other  members  of  the  court  ^han  by  myself.     For 
[  •393]     one   I  never  could  bring  myself  to  doubt  a  *priori;  nor  have 

I  been  able  to  see  any  serious  discrepancy  in  the  adjudi- 
cations. Not  a  single  direet  authority  has  been  sho^NU  for  maintaining  this 
action  ;  nor  any  intimation  to  that  effect,  although  the  question  stood  over  in 
Thurher  v.  Lewis,  for  several  terms,  under  directions  to  re-argue.*  The 
whole  doctrine  is  gone  into  a  distinct  section  of  Collyer  on  Partnership,  473, 
to  478,  Am.  ed.  of  1839,  where  several  of  the  most  material  cases,  English 
and  American,  are  cited.  The  result  is,  that  at  law,  the  sheriff  may  seize 
and  sell  the  interest  of  a  partner  in  all  choses  in  possession,  the  same  as  he 
may  that  of  any  joint  tenant,  or  tenant  in  common.  Partners  are  joint  ten- 
ants in  the  stock  and  all  the  effects  ;  they  are  seized  per  mi  etper  tout. 
Collyer,  64.  And  the  rule  of  proceeding  expressly  laid  down  in  the  books 
is,  that,  under  ^fi.fa.  against  one,  the  sheriff  must  seize  the  entire  partner- 
ship effects,  so  far  as  may  be  necessary  to  satisfy  the  execution  ;  he  must 
sell  that  partner's  share  against  whom  the  execution  is  ;  and  then  the  vendee 
becomes  tenant  in  common  with  the  other  partner.  Backhurst  v.  Clinkard, 
1  Shower,  169.  Eolt,  643,  S.  C.  Heyden  v.  Haydon,  1  Salk.  392. 
The  doctrine  of  these  cases  has  never  been  doubted  ;  but  has  been  as  often 
reaffirmed  as  the  question  has  been  mentioned  by  courts  or  in  any  of  the 
Treatises  on  Partnership.  It  was  adjudged  in  Jacky  v.  Butler,  2  Ld. 
Baym.  871,  and  in  MarrioU  v.  Shaw,  Com.  Rep.  275,  277.  The  tru9 
rule  was  laid  down  by  Holt,  Ch.  J.,  in  Pope  v.  Eaman,  Comb.  217  :  "  Up- 
on a  judgment  against  one  partner,  the  sheriff  may  take  the  goods  of  both  in 
execution  ;  and  the  other  co-partner  hath  no  remedy  at  law,  otherwise  than 
by  retaking  the  goods,  if  he  can  ;  for  the  vendee  of  the  sheriff  becomes 
tenant  in  common  with  the  other  co-partner."    This  is  but  saying  what  every 

one  would,  who  has  studied  the  teict  of  Littleton,  Co.  Litt.  §  323, 
[  *394  ]     199,  b.   So  far  as  this  section  and  Coke's  Commentary  pertun  *to 

the  question,  they  are  both  adopted  in  St.  John  v.  Standring,  2 
Johns.  R.  468. 

*  The  re-argnment  in  Lewis  t.  27kt<r&er,  was  bad  «t  the  last  July  ttrm,  bat  was  not  decided 
until  January  term,  1841.    It  will  appear  among  the  cases  of  the  latter  term. 
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It  does  not  appear  to  have  been  doubted  in  any  age  of  the  law,  that  the 
sheriff  might  take  and  sell  the  separate  partner's  interest.  The  questions 
have  been  whether  he  might  not  sell  the  whole  interest  of  both,  on  a^.  /a. 
against  one  ;  or  whether  he  could  seize  the  whole.  The  answers  in  all  the 
cases  have  been,  you  must  seize  the  whole,  and  sell  only  the  moiety  belonging 
to  the  debtor.  These  were  called  old  cases  on  the  argument ;  the  antiquity 
of  those  cases  only  adds  to  their  strength.  They  are  aU,  however,  since 
the  revolution  of  1688,  ran^ng  from  Wm.  and  Mary  down  to  the  Oeorges. 
They  were  cited  and  approved  by  Lord  Eenyon,  in  Smith  v.*  StokeSj  1  JEastj 
363,  867.  More  than  that,  they  were  expressly  affirmed  by  a  decision 
of  this  court,  Schrugham  v.  Carter,  12  Wendell,  131.  The  entire  partner- 
ship property  was  there  taken  under  an  execution  against  one,  and  this  court 
held  that  repUtfin  would  not  lie  by  the  assignees  of  the  firm.  Savage,  Gh. 
J.,  laid  down  the  law  as  it  was  understood  by  Holt,  Ch.  J.,  in  the  reign  of 
William  and  Mary. 

It  was  admitted  in  argument  that  the  sheriff  may  seize,  but  it  was  said 
that  neither  he  nor  the  purchaser  can  remove  the  property.  Whereas  the 
cases  at  law  are  all  express  that  he  may  sell,  from  Holt  down  to  the  12 
Wendell.  The  distinction  sounds  singular  on  its  face.  For  what  purpose 
does  a  sheriff  seize  property  on  a  fi,  fa.  if  not  to  remove  and  sell  it  ?  But 
his  power  was  assidled  a  priori,  and  it  was  said  he  can  exercise  no  greater 
power  oyer  the  property  than  the  copartner  against  whom  the  execution 
goes  ;  that  by  the  levy,  the  sheriff  is  but  a  tenant  in  common,  who  must  wait 
his  chance,  and  take  the  goods  when  he  can  ;  but  he  cannot  remove  them  if 
his  co-tenant  be  unwilling  and  hold  on  te  the  possession,  without  committing 
a  breach  of  the  peace.  If  this  were  so,  the  reason  would  be  a  perfect  non 
Hqidtur  as  to  tiie  right  of  suing  in  trespass  de  bonis,  trover  or  replevin, 
however  it  might  entitie  the  co-tenant  to  sue  for  an  assault  in  wresting  the 
property  from  him.  Si/att  v.  Wood,  4  Johns.  R.  150, 159, 160. 
But  is  the  law  *so  absurd  as  to  command  a  sheriff  by  its  [  *395  ] 
writ  to  seize  and  sell  an  article,  yet  forbid  him  to  remove  it, 
or  declare  him  a  breaker  of  the  peace  for  selling  it,  because  he  resisted,  and 
put  to  the  exercise  of  force  ?  This  is  a  sort  of  imbecility  which  the  com- 
mon law  has  been  careful  to  avoid  in  all  cases.  When  it  directiy  commands 
an  officer  to  do  any  act,  it  impliedly  gives  him  the  power  and  means  of  per- 
forming it,  and  in  nothing  is  this  rule  more  conspicuous  than  in  the  execu- 
tion of  a  shenff 's  power.  But  it  cannot  be  necessary  to  pursue  the  ques- 
tion through  a  course  of  reasoning,  for  the  sheriff's  right  at  law  is  settled 
by  the  authority  of  this  court.  Wilson  ^  Oibbs  v.  Conine,  2  Johns.  R. 
280,  is  not  opposed  to  it.  There  both  the  partners  sued  in  trover  for  a  seiz- 
ure upon  execution  agamst  one ;  but  they  recovered  merely  because  the  de- 
fendant fiuled  in  his  formal  proof  of  the  decree  on  wluch  the  execution  issu- 
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ed.  On  motion  for  a  new  trial,  the  preference  of  partnership  orecUtors  was 
recognized,  on  the  ground,  as  expressly  stated,  that  the  motion  appealed  to 
the  equity  of  the  court.  They  did  not  pretend  to  deny  the  sheriff's  legal 
right,,  though  he  had  seized  and  sold  a  consumable  article,  after  being  for^ 
bidden  by  the  plaintiff,  and  the  purchaser  had  actually  taken  it  away.  No 
one  even  hinted  that  the  sheriff  wanted  the  legal  power,  proyided  his  autho- 
rity had  been  shoVm.  Vide  per  Kmtj  Ch.  J.  at  p.  282.  There  are,  I  con- 
cede, some  respectable  dicta  which  favor  an  action  at  law  by  the  partner  who 
has  been  thus  dispossessed :  the  action  being  in  his  name  alone.  Such  is 
that  of  Putnam,  J.  in  Rice  v.  Austin^  17  Ma%s.  R.  206,  7,  and  Parker,  J. 
in  Oibson  y.  Stevens^  7  N.  S.  Rep,  357,  8.  Putnam,  J.  cited  no  authori- 
ty, and  professedly  spoke  hypothetically.  The  point  was  not  rused  and 
finally  decided  in  either  of  the  cases  ;  and  Parker,  J.  admitted  himself  to 
be  speaking  on  a  difficult  branch  of  the  law.  I  have  looked  into  the  three 
ca3es  cited  by  him.  Two  of  them  avowedly  go  on  the  ground  of  equity — 
impliedly  therefore  admitted  the  law  to  be  different  from  what  the  learned 
judge  understood  it  to  be.     The  third  was  a  case  of  tenants  in  common,  the 

sheriff  having  expressly  sold  the  whole  under  an  execution  against 
[  •396  ]     one.    MeMlle  v.  ^Brown,  15  Ma^s.  Rep.  82.      Vide   White  v. 

Osbomj  21  WmdeUy  72,  S.  P.  as  to  a  sale  of  the  whole  by  one 
of  two  tenants  in  common.  It  would  be  different,  even  in  such  a  case, 
should  the  sheriff  sell  only  the  proper  share,  though  he  seized  the  whole,  as 
he  must.  Clearly  it  cannot  be  denied  that  a  copartner  has  as  great  an  inte- 
rest at  law,  and  even  a  greater  than  a  simple  tenant  in  common,  nor  that  if 
the  sheriff  can  on  a  fi.  fa.  against  one  of  several  tenants  in  common,  take 
the  whole  chattel  and  sell  the  moiety  in  despite  of  opposition  from  the  co- 
tenant,  he  may  do  so  as  against  the  co-partner.  That  he  may  do  it  in  the 
former  case  was  directly  held  in  Messereau  v.  Norton^  15  Johns.  R.  179. 
He  had,  under  an  attachment  against  one  tenant  in  common,  seized  and  tak- 
en a  yoke  of  oxen  from  the  actual  possession  of  the  other,  and  proceeded  to 
sell  them ;  and  they  were  taken  away  by  the  purchaser,  though  the  co-ten- 
ant forbade  the  sale.  He  brought  trespass ;  but  this  court  held  it  would  not 
lie,  citing  as  authority  the  very  case  of  JSeydon  v.  Heydon^  respecting  the 
sheriff's  authority  against  one  of  several  partners.  In  Shaver  v.  White^  6 
Munf.  110,  the  attachment  was  sued  out  against  ohe  of  two  partners,  and 
800  head  of  cattle  taken  by  the  sheriff  out  of  the  possession  of  both  ;  and 
they  both  brought  trespass  for  the  taking.  The  action  was  against  the  plain" 
tiff  in  the  attachment  who  directed  the  sheriff  to  levy.  The  court  held  that 
the  action  would  not  lie,  and  pronounced  their  opinion,  also,  that  it  could  not 
be  maintained  against  the  sheriff,  citing  Reydon  v.  Heydon.  The  argument 
for  such  an  action  goes  the  length  of  saying  that  when  a  man  puts  his  prop, 
erty  into  partnership,  it  is  absolutely  protected  against  a  levy  at  the  suit  of 
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his  individual  creditors ;  that  it  is  exempt  from  execution  like  his  ten  sheep 
or  his  cow  under  the  statute.  A  debtor  has  but  to  form  a  partnership,  and 
he  may  set  executions  at  defiance  so  far  as  his  own  debts  are  concerned, 
still  possessing  and  trading  upon  that  very  capital  contributed  by  his  individ- 
ual creditors.  It  was  thought  smgular  by  a  learned  judge  in  Pennsylvaida, 
that  even  the  qualified  exemption  allowed  in  such  a  case  by  a  court  of  chan- 
cery should  not  have  been  repudiated  as  contrary  to  the  istatute 
against  transfers  to  defraud  creditors.  He  said,  ^^  that  a  *con-  [  *S97  ] 
tract  which  enables  the  parties  to  keep  a  class  of  their  creditors 
at  bay,  and  yet  retain  the  indicia  of  ownership,  should  not  have  been  deem- 
ed within  the  statute  of  Elizabeth,  is  attributable  exclusively  to  the  disposi- 
tion universally  manifested  by  the  courts  of  justice  to  encourage  trade.^' 
CHb&my  Oh.  J.  in  Boner  v.  Stauffer,  2  Penn  JR.  204.  To  give  an  action 
of  trespass  by  the  partners,  would  make  the  contract  equivalent  to  the  pro- 
tection afibrded  by  the  owner's  dwelling  house.  It  would  be  putting  it  un- 
der perpetual  lock  and  key  as  to  all  his  private  debts* 

It  is  supposed  that  Dob  v.  Hahty^  16  Johns.  It.  84,  gives  countenance 
to  this  action.  That  was  assumpsit  by  two  out  of  three  partners,  to  recover 
the  price  of  goods  sold  by  a  third,  because  he  had  turned  them  out  in  pay- 
ment of  Ins  private  debt.  The  plaintiffs  were  nonsuited,  on  the  ground  that 
all  the  partners  had  not  joined.  The  action  was  a  singular  one.  The  de- 
dsion  seems  to  suppose  that  after  a  partner  has  sold  the  goods  of  the  firm 
in  payment  of  his  honest  debt,  without  any  fraud  as  against  himself,  he  may 
join  his  co-partners  in  an  action  to  recover  the  price  of  the  goods — a  price 
which,  when  recovered,  he  may  release,  or  still  use  the  avails  for  his  indi- 
vidual benefit.  Admitting  his  copartners  to  have  been  defrauded  by  the 
sale,  a  bill  in  equity  against  him  and  the  vendee,  would  seem  to  be  the  more 
obvious  remedy.  In  Boderiques  v.  Heffeman^  5  Johni.  Ok,  B.  417,  a  bill 
was  filed  and  relief  obtained  in  that  form,  for  such  an  injury.  The  state  of 
accounts  between  the  partners  should  be  inquired  into,  and  if  the  firm  be 
not  injured,  the  vendee  should  not  be  disturbed.  He  has  obtained  no  more 
•tiian  the  law  would  give  him,  on  execution  against  th^  man  from  whom  he 
received  the  goods.  Independently  of  an  account,  and  especially  where  the 
action  at  law  is  in  the  name  of  all  the  partners,  I  cannot  but  think  the  de- 
cision of  the  supreme  court  of  appeals  of  Kentucky  in  Omngs  ^  Co.  v. 
TVotfsr,  1  Bihbj  157,  denying  an  action  to  the  firm,  more  in  accordance 
wi&  the  law  and  justice  of  the  case. 

In  the  state  of  Vermont,  all  preference  of  partners  or  their  creditors  by 
way  of  lien  over  an  attachment  or  execution  for  the  debt  of  a 
oole  partner  has  been  entirely  repudiated,  ^oth  at  law  and  in     [  *898  ] 
equity.     Reed  v.  Shepardson^  2  Verm.  R.  120. 

On  the  other  hand,  there  is  no  doubt  of  the  equitable  rule  in  England, 
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New-York  and  most  of  the  states,  that,  though  the  sherifiF  may  at  law  levy 
on  and  sell  the  right  of  the  individual  partner,  which  shall  pass  absolutely 
to  the  purchaser,  yet  he  takes  subject  to  an  account  between  the  partners, 
which  if  it  eventuate  against  him,  his  purchase  may  go  for  nothing.  That, 
however,  is  his  own  look  out.  It  is  no  reason  why  the  creditor  should  be 
deprived  of  his  legal  right  to  sell,  or  the  purchaser  of  his  right  to  buy.  In 
The  King  v.  Sanderson,  Wightw,  50,  63,  Macdonald,  Ch.  Baron,  said : 
"  In  cases  of  execution  by  a  subject,  it  is  generally  settled  that  the  whole 
must  be  taken  in  execution  and  sold,  and  the  purchaser  becomes  a  tenant  in 
common  with  the  other  partners."  Vid.  United  States  v.  Hack,  8  Pet. 
271,  275,  276.  The  English  cases  to  this  effect  are  collected  in  a  note  to 
Smithes  case,  16  Johns.  R,  106  to  109.  The  very  idea  of  going  into  equL 
ty  concedes  the  right  of  the  sheriff  to  sell  at  law.  On  the  question  coming 
before  Chancellor  Kent,  he  refused  to  restrain  the  sheriff,  admitting  his  ab- 
solute right  at  law  not  only  to  levy,  but  sell.  Moody  v.  Payne,  2  Johns. 
Ch.  R.  546.  The  bill  was  filed  by  the  co-partner  of  the  debtor.  So  in 
Brewster  v.  Hammet,  4  Conn.  R.  540,  the  common  goods  were  attached 
for  the  debt  of  one  partner ;  but,  on  execution  coming  out,  stayed  in  the 
hands  of  the  sheriff.  On  bill  filed  by  the  other  partners,  though  the  firm 
was  insolvent,  the  court  denied  them  any  relief,  saying  the  property  would 
be  safer  in  the  hands  of  the  creditor,  than  if  delivered  back  to  the  insolvent 
partners.  Hosmer,  Ch.  J.  said :  "  K  the  creditor  take  the  property,  he 
assumes  a  liability  to  the  equitable  demands  of  the  creditors  of  the  firm  up- 
on him  ;  and  their  interest  will  be  better  promoted  by  leaving  them  to  the 
redress,  to  which  they  have  a  claim,  than  by  placing  the  fund  in  the  posses- 
sion of  their  insolvent  debtors."  He  reviewed  the  cases,  and  concluded 
that  the  equitable  property  in  the  goods  was  vested  in  the  creditors  of  the 

partnership ;  but  added,  "  in  all  events  the  partners  have  no  equi- 
[  •SQO  ]     table  claim  to  the  restoration  of  the  goods."  *  'They  were  of 

course  sold  by  the  sheriff  at  law  ;  and  taken  entirely  away  from 
the  partners.  The  bill  was  simply  dismissed.  Thus  the  doctrine  is  not  on- 
ly of  an  equitable  nature  purely,  but  even  in  a  court  of  chancery  is  received 
under  various  qualifications  and  restrictions  which  can  never  enter  into  an 
action  at  law.  In  Hoxie  v.  Carr,  1  Sumner,  181,  Story,  J.  says:  *'  Upon 
a  dissolution  of  a  partnership,  each  partner  has  a  lien  upon  the  partnership 
effects,  as  well  for  his  indemnity  against  the  joint  debts,  ar  for  his  propor- 
tion of  the  surplus.  But  the  creditors  of  the  partnership,  as  such,  have  no 
lien  upon  the  partnership  effects  for  their  debts ;  their  equity  has  been  tru- 
ly said  to  be  the  equity  of  the  partners,  and  is  to  be  worked  out  through  the 
rights  of  the  latter."  It  follows  that,  if  there  be  no  creditors,  no  claim  of 
surplus,  or  if  the  partners  be  insolvent,  even  a  court  of  chancery  will  with- 
hold its  aid.    That  the  lien  is  purely  equitable,  may  be  inferred  from  what 
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was  farther  said  in  the  case  cited ;  viz,  a  purchaser  without  notice  holds  dis- 
charged of  the  lien.  It  is  in  its  nature,  therefore,  no  more  than  the  lien 
raised  in  chancery  for  the  purchase  money  of  an  estate.  Story,  J.  was 
speaking  on  a  bill  filed  by  a  copartner  to  enforce  the  lien  against  a  purchas- 
er ;  and  that  chancery  alone  is  the  forum  ordinarily  resorted  to,  may  be 
seen  by  various  other  cases  which  treat  of  the  same  subject.  McCulloh  v. 
JDashieWs  Admr,  1  Harr.  ^  Gill,  96.  Story  v.  Moon,  8  Dana'9  R.  331, 
334.  fVhite  v.  Boughtrty,  Mart.  ^  Tery.  309.  Oilmort  v.  The  North 
American  Land  Co.  1  Ptters"  C.  C.  R.  460,  465.  Pierce  v.  Pass,  1 
Porter,  232.  In  McDonald  v.  Beach,  2  Blackf.  55,  58,  Holman,  J.  said : 
^^  It  is  contended  that  the  separate  debt  of  one  partner  should  not  be  paid 
out  of  the  partnership  estate  until  all  the  debts  of  the  firm  are  discharged. 
This  doctrine  is  correct,  but  it  does  not  apply  until  the  partners  cease  to 
have  a  legal  right  to  dispose  of  their  property  as  they  please.  It  is  appli- 
cable only  when  the  principles  of  equity  are  brought  to  interfere  in  the  dis- 
tribution of  the  partnership  property  among  the  creditors." 

I  admit  that  courts  of  law  have  sometimes  felt  able  to  apply 
this  equitable  doctrine.  One  instance  is,  where  an  ^action  for  a  [  *400  ] 
false  return  was  brought  against  the  sheriff,  on  the  ground  that 
he  had  omitted  to  levy  on  partnership  property  under  process  of  domestic 
attachment  or^.  fa.  against  an  individual  partner.  Dunham  v.  Murdoch^ 
2  WendeU,  553.  Pierce  v.  Jackson,  6  Mass.  R.  242.  Phillips  v. 
Bridge,  11  Mass.  R.  242,  249.  Commercial  Bank  v.  Wilkins,  9  0-reenl. 
-28.  Tappan  v.  Blairsdell,  5  iV.  Ramp.  R.  189.  This  is  on  the  obvious 
ground  that  the  plaintiff  has  lost  nothing  but  that  of  which  a  court  of  chan- 
cery would  have  deprived  him  ;  and  the  sheriff  ought  not  to  be  held  ai^oounl 
able  for  doing  what  the  court  of  law  sees  that  a  court  of  equity  would  (i\ave 
compelled  him  to  do.  So  the  equitable  right  was  tried  at  law  where  a  patt- 
ner  sold  out  his  share,  covenanting  against  liens  ;  the  balance  on  an  account, 
irUer  se,  was  decidedly  against  him,  for  which  it  was  held  his  copartner  had 
a  lien,  and  so  the  covenant  violated.  Hodges  v.  Holeman,  1  Bana,  50,  63. 
Other  like  instances  exist,  some  of  which  I  shall  hereafter  have  occasion  to 
notice. 

It  is  said  this  court  is  in  the  habit  of  arresting  the  sheriff's  proceedings, 
on  the  application  of  the  debtor's  partner,  that  it  will  order  an  account  to  be 
taken  by  the  clerk,  and  then  direct  the  sheriff  to  pay  such  share  of  the  pro- 
ceeds to  the  copartner  or  shall  appear  to  be  his  due.  Something  like  this 
was  indeed  done  in  Eddie  v.  Bavidson,  BoughL  650.  The  case,  however, 
recognized  the  sheriff's  right  to  sell,  and  the  order  was  in  terms  to  pay  a  part 
of  the  money  levied,  to  the  assignees  of  the  copartner.  The  assignees  ob- 
tained the  order.  A  like  order  was  made  A.  D.  1816,  in  The  King  v. 
Roek^  2  PricCj  198,  on  motion  by  partners ;  and  the  court  said  there  had 
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been  many  instances  of  such  a  reference,  but  they  denied  an  amoveoi  man- 
U8,  thus  recognizing  the  right  to  sell.  Vide  note^  id.  198.  Lord  Eldon 
said,  A.  D.  1813,  in  Water9  v.  Tayhr,  2  Vt%ty  ^  Beames,  801,  "  Accord- 
ing to  the  old  Uw,  I  mean  before  Lord  Mansfield's  time,  the  sheriff,  under 
an  execution  against  partnership  effects,  took  the  undivided  ihare  of  the 
debtor  without  reference  to  partnership  accounts :  but  a  court  of  equity 
would  have  set  that  right  by  taking  an  account,  and  ascertaining 
[  *401  ]  what  the  sheriff  *ought  to  have  sold.  The  courts  of  law,  howev- 
er, have  now  repeatedly  laid  down  that  they  will  sell  the  actual 
interest  of  the  partner,  professing  to  execute  the  equities  between  the  par. 
ties,  but  forgetting  that  a  court  of  equity  ascertained  previously  what  was  to 
be  sold.  How  could  a  court  of  law  ascertain  what  was  the  interest  to  be 
sold,  and  what  the  equities ;  depending  on  an  account  of  all  the  partners 
for  years  ?"  The  action  of  the  courts  of  law,  however,  seems  not  to  have 
been  by  any  means  so  uniform  as  Lord  Eldon  supposed.  The  rule  alluded 
to  by  him  had  been  applied  for  to  the  chief  baron  in  Chapman  v.  Brooks^ 
8  Bo9.  ^  PvU.  289,  but  the  application  was  unanimously  refused  ;  the  court 
all  saying  the  question  belonged  to  a  court  of  equity  ;  t^at  they  had  no  pow- 
er to  take  an  account :  and  that  the  sheriff  had  a  perfect  right  to  go  on  and 
sell.  Lord  Alvanley  said  he  hoped  that  would  be  the  last  application  of  a 
siimlar  kind.  [See  two  like  cases  before  that  in  the  same  book,  pp.  254 
and  288.]  Chambre,  J.  mentioned  that  in  Eddie  v.  Davidson^  no  objec- 
tion was  made  to  the  sale  ;  but  there  was  merely  an  application  for  a  share 
of  the  proceeds  after  sale ;  and  no  objection  to  the  motion  by  the  party 
levying.  Li  Parker  v.  Pietor,  8  Bos.  ^  Pul  288,  289,  the  court  said  all 
the  difficulties  were  to  be  encountered  in  equity,  the  case  being  plain  at  law. 
^^  That  the  safest  line  of  conduct  for  the  sheriff  to  pursue,  was  to  put  some 
person  in  possession  of  the  defendant's  share  as  vendee,  leaving  him  and  the 
parties  interested,  to  contest  the  matter  in  equity,  where  a  bill  might  be  fil- 
ed stating  that  he  had  taken  possession  of  the  property,  and  praying  that  it 
might  not  be  disposed  of  until  all  the  claims  were  arranged."  This  appears 
to  be  the  approved  practice  in  Connecticut.  Witter  v.  Eichardij  10  Oann. 
R.  87,  48,  per  WilliafMy  J,  who  cites  and  approves  the  direction  in  Parker 
v.  Pietor. 

But  admitting  that  this  court  would  mterfere  on  a  non-enumerated  motion, 

that  would  be  but  equivocal  evidence  at  best  that  the  lien  in  question  is  of  a 

legal  character.     Such  a  motion  is  very  often  in  principle  the  mere  substitute 

of  a  bill  in  equity.    There  are  divers  cases  in  which  courts  of  law 

[  M02  ]     have  recognized  and  acted  upon  the  lien  when  it  arose  ^collateral- 

ly ;  but  these  present  exceptions  to  their  ordinary  course.     Tkej 

have  not,  in  any  instance  that  I  can  find,  allowed  the  preference  as  matter  of 

law  ;  bat  only  availed  themselves  of  an  accidental  relation  or  condition,  to 
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apply  it  as  the  role  of  equity.    In  all  aach  acts,  they  admit  themselyes  to  be 
oat  of  their  natural  element.     We  have  seen  seyeral  instances  already,  and 
I  will  notice  a  few  other  cases,  in  which  the  question  has  been  considered  by 
courts  of  law  :  some  taking  measured  steps,  and  others  declining  all  inter- 
ference.   In   White  v.  The  Union  Inwranee  Company^  1  Nott  ^  M^Cord^ 
556,  the  defendants  were  bound  to  pay  dividends  on  stock  belonging  to  a 
finn.    The  dividends  became  due,  and  were  declared,  after  the  sole  surviv: 
ing  member  of  the  firm  had  assigned  the  partnership  effects  to  trustees  for 
the  payment  of  partnership  debts,  the  firm  being  insolvent.    An  action  was 
brought  to  recover  the  dividends,  and  held  to  be  sustainable  in  the  name  of 
the  assignees.    The  defendants  proposed  to  set  off  a  debt  of  the  surviving 
partner  alcme.     The  peculiar  shape  of  the  action  and  positions  of  the  parties 
here,  enabled  a  court  of  law  to  let  in  the  equitable  doctrine,  which  they  did. 
Yet  the  legal  doctrine  is  well  settled  as  a  general  one,  that  where  a  surviving 
partner  sues  for  a  debt  of  the  firm,  whatever  he  owes  in  his  individual  char- 
acter to  the  defendant  may  be  set  off.    The  learned  judge  (Bay,  J.)   who 
delivered  the  opinion  of  the   court,  admitted  this  to  be  so,  citing  Mont,  on 
SeUfy  24.     Vid.  aUo  Meader  v.  ScoU^  4    Verm.  R.   26,  29,  and   The 
eame  v.  Leelie^  2  id.  569.    But  the  learned  judge  thought  the  doctrine  must 
be  confined  to  cases  where  the  firm  is  solvent.    Yet  how  is  that  to  be  decir 
ded  without  a  general  account  ?    In  SehatzUl  v.  Boltony  2  M^Cord^  478, 
the  funds  of  a  firm  were  seiased  on  foreign  attachment  against  one  of  the 
partners  for  his  sole  debt.    The  court,  by  Richardson,  J.  said  it  was  too  well 
settled  to  be  questioned  that  partnendiip  property  is  liable  to  be  taken  in  ex- 
ecution  against  one  of  the  partners  ;  citing  some   of  the  English  cases  and 
our  case  of  Meeereau  v.  Norton.     He  added,  the  possibility  of  their  being 
Hens  by  partnership  creditors  which  may  take   away   the  chattel 
from  the  purchaser,  is  no  objection  to  the  sale.  There  being  a  *lien     [  *403  ] 
on  property,  as  by  mortgage,  &c.  does  not  prevent  a  sale  subject 
to  the  lien,  &c.    The  right  against  one  of  several   partners  in  virtue  of  a 
foreign  attachment,  forms  a  conspicuous  head  in  the  American  books.    Knox 
V.  Schepkry  2  2SZ2,  595,  was  the  case  of  a  foreign  att-aehment  against  a  sur^ 
viving  partner  for  his  individual  debt.     He  owned  one-third  of  the  partner- 
ship effects.     The  court  held  that  the  attachment  lay  ;  but  though  at  law  he 
owned  the  whole  by  survivorship,  they  ordered  but  one-third  to  be  paid  over 
to  the  attaching  creditors.     This  was  one-third  gross,  for  the  court  refused 
to  take  an  account.     Under  the  circumstances,  however,  they  required  the 
attaching  creditors  to  give  bond  with  surety,  that  they  would  abide  the  event 
of  an  account  as  between  the  partnership  rights,  and  refund  in  favor  of 
them  and  partnership  creditors,  on  the  principles  of  equitable  preference, 
should  that  be  so  decreed.     Harper,  J.  said  that  had  been  the  course  in 
SdiatziU  V.  Bolton*    Then,  speaking  of  the  (me  third  in  question  before 
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him,  "  Can  we,"  he  asks,  "  go  into  an  investigation  of  the  equities  which 
may  exist  against  it  ?  Can  we  determine  that  there  are  creditors  of  the 
firm  having  a  better  claim  to  this  fund  ?  or  that  upon  a  final  accounting  with 
the  representatives  of  the  deceased  partners,  the  absent  defendant  may  not 
be  found  a  creditor  of  the  firm,  and  entitled  to  retain  all  he  has  in  his  hands  ; 
or  indeed  that  there  has  not  been  a  final  accounting,  as  the  partnership  seems 
to  have  been  long  dissolved  ?"     The  inquiry  was  declined. 

Even  the  supreme  court  of  Pennsylvania,  possessing  as  they  are  known  to 
do  both  equitable  and  legal  powers,  decline  stopping  to  take  an  account. 
In  M'Carti/  v.  Umli/n,  2  Ball.  277,  2  Yeatea^  190,  S,  C,  the  money  of  a 
firm  was  seized  by  foreign  attachment  for  the  separate  debt  of  a  surviving 
partner.  His  interest  was  one  half.  The  counsel  of  the  garnishee  moved  a 
stay  till  an  indemnity  could  be  obtained  against  the  foreign  attachment. 
The  motion  was  denied,  and  one  half  the  money  was  ordered  to  be  paid  over 
absolutely  to  the  plaintiff.     M^Kean,  Ch.  J.  and  all  the  court  admitted  the 

rule  in  equity.     But  he  animadverted  on  the  granting  of  such  an 
[  '404  ]     application.     He  said  a  partner  may  *owe  separate  debts,  and 

his  property  may  consist  of  partnership  stock ;  yet  if  the  objec- 
tion prevails,  it  is  impossible  to  conceive  when  the  separate  creditors  will  be 
able  to  make  that  property  responsible.  While  the  partnership  continues, 
how  shall  they  compel  a  disclosure  and  liquidation  of  all  the  debts  and  credits 
of  the  company  ?  and  even  when  a  partnership  is  dissolved,  where  will  the 
separate  creditors  find  the  inclination  or  the  power  to  scrutinize  and  close 
the  records  of  a  long  and  complicated  mercantile  connection  ?  But  the  law 
is  happily  otherwise  :  for  it  has  been  repeatedly  settled  here  as  well  as  in 
England,  that  a  partner  may  be  sued  for  separate  debts ;  that  the  partner- 
ship effect  may  be  taken  in  execution  and  sold  by  moieties  ;  and  that  the  pur- 
chaser of  the  moiety,  under  the  execution,  shall  he  considered  as  tenant  in 
common  with  the  partner  owning  the  moiety."  All  this  he  considers  prov- 
ed by  the  very  case  before  Lord  Mansfield,  Eddie  v.  Davidson^  now  relied  on 
to  show  th*  contrary.  The  doctrine  was  afterwards  glanced  at  in  Knox  v. 
Sumners,  4  YeateSj  477.  A  levy  had  been  made  under  a  fi.  fa.  for  the  sep- 
arate debt  of  one  partner,  and  there  was  a  subsequent  levy  under  a  fi.  fa  for 
the  joint  debt.  As  between  these  conflicting  levies,  the  execution  for  the 
separate  debt  was  postponed  to  the  other  ;  but  mainly  on  the  ground  of  fraud- 
ulent delay  after  the  first  was  levied.  In  1829,  the  important  case  oi  Doner 
V.  Stauffer^  2  Pennsyl.  R,  198,  was  heard  and  much  considered.  All  the 
partnership  effects  had  been  levied  upon  and  sold  under  executions  against 
two  partners  for  their  separate  debts  ;  some  against  one  and  some  against  the 
other.  The  firm  was  insolvent^  and  one  of  the  partners  sought  to  have  the 
avails  for  which  the  effects  had  sold  applied  in  payment  of  the  firm  debts, 
claiming  that  he  was  answerable  for  the  whole  debts  of  the  firm.    The  court 
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held,  that  under  the  eircumttancet,  it  did  not  lie  with  him  to  ioter] 
neither  he  nor  his  copartner  had  any  interest  remaining,  nor  coul 
creditors  claim  through  the  partners  ;  that  all  the  interest,  legal  i 
ble,  of  the  latter  was  gone.  The  court  examined  the  right  acquir- 
ed by  the  purchaser  under  the  separate  executions.  Gibeon,  *Ch. 
J.,  in  delivering  their  opinion,  entered  into  a  learned  examination 
of  the  principle  on  which  the  preference  of  partnership  creditors 
came  to  the  well  settled  result  that  the  execution  creditor  sclb  ai 
chaser  takes,  not  the  chattels  of  the  partnership,  but  theintrreU  o 
ner  ineumhered  with  the  Joint  debts.  That  the  creditors  of  the 
therefore  no  claim  to  the  proceeds  of  the  sale,  which  must  conse( 
paid  over  to  the  execution  creditor  of  the  separate  partner.  Tb 
of  the  firm  creditors  is  necessarily  to  the  property  in  the  bands  < 
chaser. 

Several  other  cases  in  different  parts  of  the  union  have  presenti 
cussed  the  question  when  it  arose  in  ibe  proceeding  by  foreign  a1 
some  refusing  to  recognize  the  preference,  and  others  going  strong 
it ;  more  strongly  even  than  the  South  Carolina  caaea.  Among  t 
ing  the  preference,  is  Wallace  v.  Patterson,  2  Sar,  ^  Mc. 
Among  those  going  most  strongly, to  favor  it,  are  Gardiner  v. 
Lou.  R.  (Curri/,')  370;  Church  v.  Knox,  2  Conn.  R.  514;  Ft 
rick,  6  Mass.  S.  271 ;  Upkam  v.  Jfaylor,  9  id.  490  ;  Barber  v. 
ford  Bank,  9  Conn.  It.  407,  and  I^ndony.  Gorham,  1  GalUa.  i 
great  favor  generally  shown  to  partnership  property  in  New-E 
against  a  foreign  attachment  for  the  debt  of  one,  did  not  get  a  fool 
out  able  resistance.  I  allude  to  the  dissenting  opinion  of  Hoai 
Church  V.  £7100:,  2  Conn.  R.  522.  At  most,  it  now  stands  bu 
ception  to  the  general  rule.  In  Lyndon  v.  Gorham,  Story,  J. 
consider  that  the  present  [foreign  attachment]  is  a  process  in  th< 
a  bill  in  equity,  to  reach  the  funds  of  a  debtor,  and  subject  to  a 
and  equities  between  the  original  parties ;  and  in  order  to  do  cqf 
tice,  it  is  necessary  that  all  proper  parties  shuuld  be  before  the  ( 
Gall.  370.  In  the  Ist  vol.  of  his  Treatise  on  Equity,  625,  ch. 
he  says  the  preference  seems  incapable  of  being  enforced  in  any  1 
nei  than  by  a  court  of  equity :  at  law,  he  says,  it  is  generally 
ed. 

So  far  the  cases  fully  illustrate  the  position,  that  in  'whatever 
form  the  preference  in  qnestionhas  been  enforced,  whether  direct- 
ly by  chancery,  or  by  action  on  motion,  or  by  foreign  attachment, 
have  always  considered  themselves  as  departing  from  strict  legal 
administering  an  eqnity.  Such,  also,  was  the  case  of  Crane  v. 
fFendelly  311,  on  DOn-eoumerated  moUon-    The  sheriff  holding  1 
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tioDS,  one  agunst  the  firm,  the  other  agwist  a  single  member  of  it,  sold  the 
common  property  ;  and  this  court  directed  him  to  prefer  the  joint  execution 
in  the  distribution.  Chancery  cases  were  manifestiy  cited  as  authority. 
The  only  case  in  a  court  of  law  at  all  relied  upon  was  one  m  this  court  evi- 
dently depending  on  the  same  equitable  principle.  The  matter  of  Smith, 
16  Johnt.  B.  102.  That  was  the  case  of  an  attachment  under  the  abscond- 
ing debtor  act,  which,  like  a  foreign  attachment,  covered  all  choees  in  pos- 
session and  action  of  the  debtor ;  and  this  court  took  it  upon  them  to  declare 
the  extent  to  which  such  an  attachment,  founded  on  the  debt  of  an  individ- 
ual, should  operate  on  the  effects  of  his  copartners.  Under  the  circumstan- 
ces, they  ordered  the  partnership  books,  goods  and  moneys  to  be  restored  to 
the  copartner  not  proceeded  against,  saying  he  had  a  right  to  retain  them 
for  the  payment  of  the  partnership  debts.  They  said  the  case  of  partners 
is  Afferent  from  that  of  tenants  in  common  of  a  chattel.  All  that  is  un. 
doubtedly  so  in  equity :  and  it  is  evident  the  court  speak  in  the  light  of 
eqmty,  for  they  concede  the  legal  right,  in  the  language  of  the  cases  decid- 
ed under  the  legal  rule.  The  identical  question  before  them  was  afterwards 
entertained  by  Chancellor  Kent  on  a  bill  in  equity,  Bobbins  v.  Cooper,  6 
Johns.  Ch.  B.  186,  though  we  have  seen  he  refused  to  interfere  with  an  ex. 
ecution  in  a  like  case.  Whoever  heard  of  a  right  of  action  growing  out  of 
an  equity  7  an  action  of  trespass  like  the  one  before  us,  or  like  Lews  v. 
Thufber  f  Suppose  the  court  had  not  stopped  the  sheriff  in  Smithes  case, 
would  he  have  been  a  trespasser  in  selling  7  They  said  the  attachment 
was  like  an  execution  ;  yet  in  both  the  leading  cases  upon  execution  before 

cited  from  Doug,  and  Bos.  ^  Pull,  the  court  sanctioned  a  sale : 
[  MOT  ]     in  the  one  giving  a  direction  as  to  the  proceeds,  and  m  the  *other 

refusing  to  interfere.  In  SmitKs  ease,  this  court  mentioned  Fox 
V.  Hanbury,  Cowp.  445,  449.  But  there  the  whole  reasonmg  of  Lord 
Mansfield  and  his  judgment  in  the  case,  and  all  the  authorities  cited  by  him, 
concede  the  power  of  the  sheriff  to  seU,  and  of  the  purchaser  to  take  and 
convert  to  ids  oton  use.  He  admits  this  in  every  shape,  both  at  law  and  in 
equity.  Only  in  the  latter  case  he  says  the  vendee  takes  as  tenant  in  com- 
mon, but  subject  to  an  account.  No  one  has  denied  that,  since  1776.  It 
is  the  law  of  another  court,  where  a  tenant  in  common  always  holds  subject 
to  some  sort  of  account.  But  his  rights  at  law  are  not  therefore  the  less. 
He  may  take  and  remove  the  goods  and  enjoy  them  exclusively ;  but  must 
account  for  the  profits.  If  they  are  partnership  goods,  and  that  known  to 
him,  equity  will,  under  circumstances,  also  hold  him  to  account  jfbr  the  full 
value  in  &vor  of  partners,  or  through  them,  to  creditors. 

The  attempt  to  enforce  the  equitable  rule  at  law  in  the  form  of  trespass 
or  trover  against  the  sheriff  or  purchaser  has  failed,  even  where  the  sheriff 
proceeded  under  foreign  attachments,  in  respect  to  which  the  preference  of 
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the  joint  creditors  has  been  singularly  favored.  Shaver  v.  Wldte,  before 
cited  from  6  Munf.  is  one  instance.  The  seisure  was  there  under  foreign 
attachment  against  one  of  several  partners,  for  his  sole  debt,  on  which  the 
cattle  of  both  partners  were  taken  contrary  to  their  consent,  yet  an  action 
by  both  was  held  not  to  lie.  In  December  term,  1839,  nn  action  of  a  like 
character  was  heard  at  the  suit  of  the  partner  not  named  in  the  foreign  at- 
tachment, and  decided  against  him  by  the  supreme  court  of  Pennsylvania, 
Morgan  v.  Watmoughy  5  Whartori^s  R.  125.  This  case  seems  to  have  been 
well  argued,  and  the  doctrine  in  the  New-England  cases  was  especially  urg- 
ed as  giving  countenance  to  the  action.  Thus,  whether  the  action  has  been 
brought  by  both  partners  or  by  one,  it  has  so  far  always  failed.  Authority 
and  principle  are  equally  against  it.  I  do  not  deny  that  there  arc  dicta 
which  look  like  a  restraint  on  the  sheriff.  In  Crane  v.  French^  1  Wendell^ 
313,  it  was  said  the  sheriflf  does  not  deliver  possession.  With 
deference,  I  do  not  see  that  the  *  authorities  mil  justify  his  refusal  [  *408  ] 
to  deliver  possession,  either  at  law  or  in  equity,  except  under  the 
sanction  of  some  court  qualified  to  direct  him  in  such  a  course.  It  is  not 
necessary  to  deny  that  this  court  may  do  so  under  special  circumstances  ; 
though  the  power  of  this  court,  or  even  of  a  court  of  equity,  to  interfere 
and  stay  execution  till  an  account  shall  be  taken,  cannot,  I  think,  be  sustain- 
ed. It  seems  to  me  that  Chancellor  Kent  was  right  in  the  case  cited  when 
he  refused  to  stay  a  sale  even  in  equity  ;  and  that  the  advice  of  the  English 
common  pleas  and  other  courts  should  be  followed :  that  is,  to  let  the  sheriff 
take  his  course  according  to  his  undoubted  legal  right,  selling  the  goods,  and 
leaving  the  copartners  and  copartnership  creditors  to  their  relief  in  equity. 
I  know  that  since  the  cases  of  Dob  v.  Halsey  and  The  matter  of  Smith  in 
16  Johns,  H.  and  Crane  v.  French,  an  impression  has  prevailed  that  the 
sheriff  might  be  controlled  by  a  motion  ;  and  that  this  court  might  even  stop 
him,  and  order  an  account.  No  case  in  any  court  has  gone  the  length  of 
saying  that ;  but  it  has  again  and  again  been  denied ;  and  that  sort  of  relief 
has  often  been  refused.  I  remember  nothing  of  the  practice  of  this  court ; 
nor  do  I  believe  that  either  justice  or  convenience  calls  for  its  adoption.  It 
seems  to  me  the  English  common  pleas  were  right  when  they  said  the  con- 
flict between  suitors  for  joint  and  separate  debts  can  be  settled  by  chancery 
alone.  Creditors  and  partners  not  before  the  court  must  be  made  parties, 
complicated  accounts  for  years  must  be  settled,  a  large  concern  to  be  wound 
up  perhaps.  This  court  has  neither  the  abstract  power,  the  process,  the 
officers,  nor  any  of  the  proper  machinery  for  prosecuting  such  a  business. 
How  is  this  court  to  decide  on  motion,  even  whether  there  be  a  partnership 
or  not?  Be  this  as  it  may,  however,  and  whether  we  ought  ever  to  inter- 
fere summarily  or  not,  the  argument  can  have  no  bearing  in  favor  of  this 
novel  remedy  by  trespass  or  trover. 
Vol.  XXIV.  89 
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My  opinion  is  that  a  new  trial  should  be  granted  ;  the  costs  to  abide  the 


event. 


»» > 


[ ^409  ] 


•The  People  vs.  Salisbury. 


The  common  conncfl  of  a  citj,  incorporated  as  such  subsequent  to  Ist  January,  IS30,  hare  n6 
power  under  the  general  act  to  determine  and  limit  the  number  of  commissioners  of  deetls  to  be 
appointed  in  such  city;  the  power  is  confined  to  the  common  councils  of  cities  created  previous 
to  that  dnto :  and  accordingly  it  uras  held  that  the  appointment  of  a  cummissioner  cj  detds  by 
the  govcnior,  with  the  advice  of  the  senate,  for  a  city  incorporated  since  1st  January,  1820 
was  not  a  valid  appointment 


Information  in  the  nature  of  a  quo  warranto.     On  the   third  day  of 
July,  1840,  the  attorney  general  filed  an  information  in  the  nature  of  a  yuo 
warranto  against  the  defendant,  charging  him  ivith   having  usurped  and  ex- 
ercised the  office  of  a  commissioner  of  deeds  in  the  city  of  Buffalo^  without 
lawful  authority  on  the  15th  May,  1840,  and  from  thence  until  the  time  of 
the  exhibition  of  the  information.     The  defendant  pleaded  that  on  29th  De- 
cember, 1839,  the  common  council  of  the  city  of  Buffalo,  at  a  regular  and 
legal  meeting  of  the  board,  by  resolution  limited  the  number  of  commission- 
ers to  be  appointed  in  the  city  of  Buffalo,  so  that  there  should  be  in  the  said 
city  seven  commissioners  of  deeds  including  those  then  in  office ;  that  at  the 
time  of  the   adoption  of  such  resolution,  there  were  residing  in  Buffalo  two 
commissioners  of  deeds  who  had  been   theretofore   duly  appointed  for  the 
town  of  Bvffalo^  and  that  there  were  no  more  commissioners  of  deeds  in  of- 
fice in  the  city  of  Buffalo  at  the  adoption  of  such  resolution ;  that  a  copy  of 
the  resolution  was  duly  transmitted  to  the  governor  of  the  state,  and  that  on 
the  21st  January,  1840,  the  defendant  was  duly  appointed  by  the  governor, 
by  and  with  the  advice  and  consent  of  the  senate,  a  commissioner  of  deeds 
of  the  city  of  Buffalo.     That  the  commission  was  duly  filed  in  the  clerk's 
office  of  the  county  of  Erie;  and  that  on  the  28th  January,  1840,  he  took 
and   subscribed   the  oath  of  office  ;  and  that  by  reason  of  th%  premises  he 
had  claimed,  and  had  used  and  exercised  the  office  of  commissioner  of  deeds 
for  the  city  of  Buffalo,  as  it  was  lawful  for  him  to  do,  traversing  the  usurpa- 
tion, &c.     To  this  plea  the  attorney  general  demurred,  and  the  defendant 
joined  in  demurrer. 

[  MIO  ]     *  Willis  Sail  J  (attorney  general,)  for  the  people. 
N.  K.  Sally  for  the  defendant* 
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By  the  Courts  Nelson,  Ch  J.  The  city  of  Buffalo  was  incorporated  in 
1832,  Statutes  of  that  year ^  p.  297,  and  the  common  council  of  the  city 
were  empowered  to  appoint  various  officers  for  the  orderly  and  convenient 
government  of  the  place.  No  authority,  however,  was  given  for  the  ap- 
pointment of  commissioners  of  deeds,  nor  is  any  thing  found  in  the  act  of 
incorporation  in  any  manner  relating  to  that  office. 

The  1  JR.  S.  92,  §  2,  provides,  that  the  common  council  of  each  of  the 
cities  in  this  state,  (except  the  city  of  New-York,)  on  or  before  the  first 
day  of  January,  1830,  and  once  at  the  end  of  every  two  years,  shall  deter- 
mine and  limit  the  aumber  of  commissioners  of  deeds  to  be  next  appointed 
for  their  respective  cities.  This  power  had  been  previously  referred  to  in 
the  classification  of  public  officers,  p.  88.  The  appointment  is  made  by  the 
governor  and  senate,  p.  98,  §  15.  The  defendant  has  been  regularly  ap- 
pointed under  this  last  section,  and  the  question  is,  whether  the  provisions 
are  applicable  to  this  city. 

The  power  to  create   public   offices,  or  to  multiply  the  number  of  officers, 
is  a  high  and  responsible  one,  and  should  not  be  exercised  unless  under  a 
clear  warrant  from  the  proper  authority.     The  annual  session  of  the  legisla- 
ture affords  a  speedy   remedy   for  any  inconvenience   that  may  arise  from  a 
cautious  exercise  of  the  power.      Neither  should  courts  give  to  a  statute  a 
broad  and  unrestricted   application,  however  convenient  to  the  public,  when 
by  its  terms  it  is  apparently  confined  to  particular  objects.     The  distinction 
between  acts  of  general  application,  and  those  of  a  limited  and  particular 
design,  is  familiar  and  easily  expressed.     Taking  the  latter  view  of  the  sec- 
tion before  us,  §  2,  p.  92,  every  part  of  it  becomes  material  and   pertinent, 
and  was  essential  to  express   the  intent  we  suppose   the  legislature  had  in 
view.     It  had   previously  fixed  the  limit  of  these  officers  in  the 
city  of  New-York,  p.  88,  and  was  providing  •for  the  like  in  the     [  Mil  ] 
other  cities.     The  several  acts  were  passed  in  1828,  and  it  was 
practicable,  therefore,  to  declare  that  the  common  councils  of  the  cities  then 
existing,  on  or  before  the  1st  January,  1830,  (when  the  acts  went  into  ope- 
eration,)  and  once  every  two  years  thereafter,  should  determine  the  number 
of  commissioners  to  be  appointed.     But  the  language  can  only  be  applicable 
to  cities  existing  anterior  to  January,  1830.     The  common  council  of  such 
only  could  meet  and  execute  the   power  conferred  ;  not  cities  created  two 
years  afterwards.      These  alone  must  have  been  in  the  mind  of  the  legisla- 
ture, as  the  terms  necessarily  exclude  those  that  might  subsequently  come 
into  existence.     The  9th  section  carries  out  the  same  view.     It  vacates  the 
offices  of  present  incumbents  in  cities  on  the  1st  January,  1830.    In  sup- 
port of  this  limited  construction  we  may  also  refer  to  the  familiar  principle, 
that  corporations  are  creatures  of  the  statute,  and  possess  no  powers  except 
those  expressly  given  or  which  are  necessary  to  carry  into  effect  the  purpo* 
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ses  For  which  they  were  created.  Clearly,  no  such  powers  as  are  here 
claimed  for  this  city,  are  any  where  expressed,  nor  can  we  see  any  ground 
for  raising  thein  by  implication. 

Judgment  for  plaintifis. 


>« — »^  >  — 


The  Mechanics'  &  Farmers'  Bank  vs,  Dakin  and  other?. 

Where  there  are  two  establishment  in  the  same  plape  for  the  carrying  on  the  business  of  transpor- 
tation of  goods,  both  conducted  by  tlic  same  individual,  in  one  of  which  he  is  a  partner,  and 
in  the  other  sole  proprietor,  and  he  obtains  moneys  from  a  bank  on  checks  drawn  by  him 
signed  in  his  own  name  generally  as  agent:  in  an  action  by  the  bank  against  the  firm,  for  the 
recovery  of  a  balance  due  upon  such  checks,  the  firm  have  the  right  to  show  that  they  are 
not  indebted  to  the  bank,  and  that  the  indebtedness,  if  any,  is  by  the  individual  solely  who 
drew  the  checks,  where  there  is  no  proof  that  the  other  members  of  the  firm  knew  the  mode 
in  which  the  checks  were  drawn, 

A  plea  in  abatement  for  the  non-joinder  of  parties  admits  the  plaintifis 's  claim,  but  not  the 
amount  ;  the  defendant  failing  to  establish  his  plea,  may  contebt  the  whole  or  any  part  of  the 
plaintiff's  claim,  the  same  as  on  a  plea  of  the  general  issue.  He,  however,  must  submit  to  a 
verdict  against  him  for  nominal  damages. 

[  *412  ]  *  Where  a  defendant  pleads  the  non -joinder  of  one  as  a  co-defendant,  and  on  the  proof 
it  turns  out  that  there  are  three  persons  who  should  have  been  joined,  the  plaintifif  is 
entitled  to  a  verdict  notwithstanding  that  the  plea  is  verified.  The  defendant  should  have 
named  all  the  jomt  contractors  not  on  the  record. 

So  wlicrc  four  persons  were  sued  as  joint  contractors,  and  were  described  as  copartners  carrying 
on  business  under  a  particular  name,  and  one  of  them  put  in  a  plea  in  abatement  alleging  the 
non-joiiider  of  three  other  persons ;  to  which  the  plaintifif  replied  that  the  defendants  were 
members  of  an  association  called  The  New-York  and  Geneva  Line^  formed  for  the  transporta- 
tion of  passengers,  and  had  omitted  to  file  a  statement  of  the  names  of  the  persons  compos- 
\\\'^  the  association;  and  the  defendant  rejoined  that  he  was  not  a  member  of  an  accociation 
transacting  business  under  such  name ;  it  was  held,  that  the  plaintifi'  was  entitled  to  a  verdict, 
notwithstanding  that  it  was  proved  that  the  defendant  was  not  a  member  of  the  association 
named,  but  of  another  association :  on  the  ground  that  the  substance  of  the  issue  only  is 
required  to  be  proved,  and  that  the  name  of  the  association  specified  in  the  pleadings  may  be 
regarded  as  surplusage. 


This  was  an  action  of  assumpsit,  tried  at  the  Albany  circuit  in  October, 
1830,  before  the  Hon  John  P.  Cusuman,  one  of  the  circuit  judges. 

The  suit  was  brought  against  Eldridge  Dakin,  Nicholas  Kip,  John  Rice 
and  Stephen  Rice.  The  declaration  described  the  defendants  as  copartners 
in  the  business  of  the  transportation  of  passengers  and  property  by  boats  and 
vessels,  under  the  name,  style  and  firm  of  "  The  New-York  and  Geneva 
Line,^^  and  contained  the  money  counts  onl}'.  The  defendant  John  Rice 
pleaded  in  abatement  that  John  V,  R,  AScAcr/werAorn  should  have  been  joined 
as  a  co-defendant,  the  promises  in  the  declaration  having  been,  made  by  him 
jointly  with  the  defendants.     Upon  this  plea  the  plaintiffs  took  issue.     The 
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defendant  Stephen  Rice  also  pleaded  in  abatement,  that  not  only  JbAn  V.  B. 
Schermerhornj  but  also  Henry  WooUey  and  Ezekitl  Clark  should  have  been 
joined  as  co-defendants.  To  this  plea  the  plaintiffs  replied,  (protesting  that 
the  promises,  &c.  were  not  made  by  the  defendants  jointly  with  Woolsey, 
Clark  and  Schermerhorn,)  that  the  defendants,  at  the  several  times,  &c.  at 
the  city  of  Albany,  &c.  were  copartners  and  members  of  an  association  un- 
der the  name  of  "  The  New-York  and  Geneva  Lint^^  formed  for  the  trans- 
portation of  passengers  and  property,  and  that  they  carried  on 
their  business  through  the  county  of  Albany ;  by  'means  where-  [  •413  ] 
of,  and  by  force  of  the  act  entitled  "  An  act  to  compel  voluntary 
associations  to  furnish  to  the  public  the  names  of  their  members,"  passed 
20th  May,  1836,  the  association  were  required  to  make  and  prepare  a  state- 
ment of  the  names  of  the  persons  composing  the  association,  and  to  file  the 
statement  in  the  oflSce  of  the  clerk  of  the  county  of  Albany  ;  but  that  at  the 
time  of  the  making  of  the  promises  and  at  the  time  of  the  commencement 
of  this  suit,  they  had  neglected  so  to  do,  concluding  with  a  verification  and 
prayer  of  judgment.  The  defendant  Stephen  Rice  rejoined,  that  at  the  sev- 
eral times  in  the  declaration  mentioned  he  was  not  a  member  of  any  associ- 
atiun  under  the  name  of  "  The  New- York  and  Geneva  Line,^^  in  manner 
and  form  as  alleged  in  the  replication,  concluding  to  the  country.  On 
these  issues  the  cause  went  to  trial. 

The  defendants  proved  that  the  four  defendants  against  whom  the  suit 
was  brought,  together  with  John  V.  R.  Schermerhorn,  Henry  Woolsey  and 
Ezekiel  Clark,  constituted  a  company  for  the  transportation  of  goods  called 
"  The  Penn  Yan  and  Geneva  Line^^^  and  that  John  V.  R.  Schermerhorn 
was  their  agent  for  conducting  their  business,  by  raising  money,  &c.  in  the 
city  of  Albany.  This  lino  was  formed  in  January,  1836,  or  previous  to  that 
time.  Before  this  testimony  was  given,  the  plaintiffs  had  proved  the  payment 
of  five  checks  drawn  upon  them  in  the  month  of  December,  1836,  amounting 
together  to  the  sum  of  $2126,32,  drawn  upon  them  by  J.  V.  R.  Scher- 
merhorn, an4  signed,  "  J.  V.  R.  Schermerhorn,  agent."  The  plaintiffs 
called  Schermerhorn  as  a  witness,  and  he  testified  that  in  1836  he  was  a 
member  of  "  The  Geneva  and  Penn  Yan  Line,^'  and  also  during  the  same 
year  carried  on  the  business  of  transporting  goods  on  his  own  account,  under 
the  name  of  "  The  New- York  and  Geneva  Line  ;"  that  he  drew  checks  on 
the  plaintiffs  for  the  benefit  of  the  latter  line,  affixing  thereto  the  name  and 
addition  of  "  J.  V.  R.  Schermerhorn,  agent  ;"  making  no  distinction  at  the 
plaintiff's  bank  between  "  The  Geneva  and  Penn  Yan  Line"  and  "  The 
iS^ew-York  and  Geneva  Line,"  and  all  his  checks  were  drawn  in 
the  name  of  J.  V.  R.  Schermerhorn,  agent."  The  •defendants  [  MU  ] 
offered  to  prove  that  the  proprietors  of  "  The  Geneva  and  Penn 
Yan  Line"  were  not  indebted  to  the   plaintiffs  ;  and  that  the  checks  given  in 
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evidence  were  drawn  for  the  benefit  of  "  The  New-York  and  Geneva  Line." 
This  evidence  was  objected  to,  and  refused  to  be  received  bj  the  judge  ;  to 
which  decision  the  defendants  excepted.  The  amount  claimed  by  the  plain- 
tiffs upon  the  checks  produced  was  $359,79. 

The  defendants  moved  for  a  nonsuit,  or  that  the  judge  direct  the  jury  to 
find  a  verdict  for  the  defendant  John  Rice^  upon  the  ground  that  his  plea  in 
abatement  was  proved,  and  for  the  defendant  Stephen  RicCj  upon  the  ground 
that  the  plaintiffs  had  failed  to  maintain  the  issue  on  his  plea.  The  judge 
refused  to  nonsuit  the  plaintiffs  or  to  instruct  the  jury  to  find  for  the  defend- 
ants on  either  of  the  pleas.  As  to  the  issue  joined  upon  the  plea  of  Stephen 
Rice^  the  judge  held  that  the  issue  in  substance  was  whether  Stephen  Rice 
was  a  member  of  an  association  formed  for  the  purpose  of  the  transportaticn 
of  passengers  and  property  of  such  a  character  as  to  subject  them  to  the 
provisions  of  the  act  passed  20th  May,  1836,  compelling  voluntary  associa- 
tions to  furnish  to  the  public  the  names  of  their  members,  and  directed  the 
jury  to  find  a  verdict  for  the  plaintiffs.  To  which  decision  the  defendants 
also  excepted.  The  jury  found  a  verdict  for  the  plaintiffs  for  the  amount 
claimed.     The  defendants  move  for  a  new  trial. 

S,  Stevens,  for  the  defendants. 

J.  Van  Buren,  for  the  plaintiffs. 

By  the  Court,  Cowen,  J.  Schermerhorn  was  the  admitted  agent  and 
acting  partner  of  the  defendants  at  Albany.  He  there  did  business  for  them 
and  signed  checks  as  agent,  and  also  in  the  same  form  for  another  line  in 
which  he  was  sole  proprietor.  For  both  he  called  himself  agent  ;  and, 
looking  at  the  checks  in  question,  it  was  entirely  ambiguous  whether  they 
were  drawn  for  one  line  or  the  other  ;  whether  they  were  due  from  the  de- 
fendants or  from  Schermerhorn  alone.  I  do  not  understand 
[  •415  ]  Schermerhorn  as  saying  that  the  •defendants  consented  to  his 
doing  the  business  for  both  lines  in  his  name  as  agent ;  and  if  they 
had,  I  do  not  think  it  should  preclude  them  from  showing  the  truth  as  to 
what  checks  were  drawn  for  them,  and  what  on  Schermerhorn's  own  account. 
The  defendants  offered  to  show  that  all  the  moneys  were  in  fact  obtained  by 
the  witness  on  account  of  himself.  Certainly  his  testimony  for  the  plaintifis, 
though  clear  and  positive,  was  not  conclusive.  He  might  have;been  impeach- 
ed or  contradicted.  I  see  nothing  in  the  case  absolutely  binding  the  defend- 
ants to  pay  all  checks  drawn  by  Schermerhorn  as  agent.  It  is  said  that  X 
V.  R,  Schermerhorn,  agent,  was  the  name  of  their  firm  at  Albany  ;  but  it 
was  also  the  name  there  of  Schermerhorn's  own  line.  Which,  according  to 
the  offer,  in  fact  had  the  money  ?  If  Schermerhorn  drew  on  his  own  ac- 
count and  used  the  money,  how  can  the  defendants  be  made  liable  ?     Sup 
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pose  he  had  sworn  that  the  money  was  obtained  for  himself  and  used  for  his 
own  benefit,  had  the  defendants  done  any  act  which  estopped  them  ?  Had 
they  been  the  sole  firm  acting  at  Albany  in  the  name  of  ''  J.  Y.  R.  Scher- 
merhom,  agent,"  they  woald  have  been  estopped  ;  bat  there  were  two  dis- 
linct  firms  of  that  name  whose  business  was  conducted  by  the  same  man.  I 
do  not  find  it  in  the  evidence,  as  the  plaintiflTs  counsel  supposes,  that  the  de- 
fendants ever  consented  to  a  blending  of  the  business  of  the  two  lines  under 
one  name,  so  as  to  make  themselves  liable  as  well  for  all  the  debts  of  Scher- 
merhorn's  line  as  of  their  own.  At  any  rate,  he  does  not  testify  that  all  the 
defendants  were  consulted  and  consented  to  such  a  form  of  business.  It  was 
in  fact  so  done,  but  of  his  own  head.  The  ofier  of  the  defendants  was  a 
strong  one  ;  it  was  to  show  the  defendants  not  indebted  to  the  plaintiffs  • 
that  the  checks  were  the  witness  Schermerhorn's  own. 

It  may  be  said  that  the  pleas  in  abatement  admitted  the  plaintiff 's  claim. 
They  certainly  did  ;  but  not  the  amount  of  it.  The  defendants  failing  to 
sustain  them  by  proof,  as  I  think  they  did,  the  effect  was  the  same  as  a 
judgment  by  default.  Nominal  damages  were  admitted,  and  these 
the  plaintiffs  were  entitled  to  recover  at  all  events.  The  •defend-  [  MIG  ] 
ants  could  not  entirely  defeat  the  plaintiffs ;  but  might  contest  the 
whole  or  any  part  of  the  claim  given  in  evidence,  the  same  as  if  the 
general  issue  had  been  pleaded.  Their  only  disadvantage  was  that  they 
must  finally  submit  to  a  verdict  of  nominal  damages.  This  would  be  the 
effect  of  their  unfounded  pleas  in  abatement,  not  of  the  evidence  in  the 
cause.  Waggener  v.  The  Bells ^  4  Monroe^  11.  Haley  v.  Caller ^  1  Alab. 
R.  63. 

John  Bice's  plea  in  abatement  clearly  failed.  He  pleaded  promises  made 
byt  he  defendants  jointly  with  Schemerhorn  only,  whereas  the  real  promissors 
were  the  defendants  with  Schermerhorn  and  two  others,  Clark  and  Woolsey. 
In  pleading  a  non-joinder,  it  is  perfectly  well  settled  that  you  must  name  all 
the  promissors  who  should  have  been  joined.  If  you  can  abate  by  pleading 
one  and  proving  more,  a  second  suit  may  be  abated  in  the  same  way,  and  so 
a  third.  Tou  must  give  the  names  truly,  so  that  the  plaintiff  may  have  a 
good  writ  or  declaration  the  second  time.  He  need  not  wait  till  the  plea  in 
abatement  be  tried,  but  may  immediately  enter  a  cassetur  hUla^  and  com- 
mence a  new  action  against  all  the  persons  whose  names  are  furnished. 
Tidd's  Pr.  626,  682,  Am.  ed.  of  1807.  Under  our  rule  96,  upon  a  plea 
of  non-joinder,  the  plaintiff  may  amend  on  terms,  of  course.  It  is  entirely 
settled  in  England,  that  if  the  plaintiff  take  issue,  though  the  defendant  at 
the  trial  shew  the  promise  to  have  been  made  jointly  with  the  person  he  has 
named  in  his  plea,  yet  if  it  appear  that  another  or  others  not  named  by  the 
plea  as  defendants  were  also  joint  contractors,  the  proof  fails,  and  there 
must  be  a  verdict  for  the  plaintiff.     8  Chit  PL  899,  note  (JP.)  dm.  ed.  of 
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1828.  Per  De  G-rey,  C.  J.  in  Abbott  v.  Smith,  2  Black.  R.  951.  Per 
OibbSy  C.  J.  in  Godson  v.  Good^  2  Marsh,  302.  Per  Benisonj  J.  in 
Pearce  v.  Davy,  1  Kenyon^B  R.  366.  The  last  case  holds  that  all  the 
joint  contractors  not  on  the  record  must  be  named  in  the  plea,  and  positive- 
ly sworn  to  be  joint  contractors  by  the  party  pleading  ;  not  shown  to  be  so 
merely  by  way  of  inference  from  circumstances.  It  is  none  the  less  im- 
portant with  us  to  adhere  to  the  same  practice.  It  enables  the 
[  •417  ]  plaintiflf,  by  a  single  amendment  under  rule  96,  •to  perfect  his  writ 
or  declaration,  or  both,  accordingly  as  he  may  have  commenced 
his  suit  by  a  capias  or  declaration. 

In  regard  to  Stephen  Rice,  the  course  of  pleading  was  this :  The  plain- 
tiffs declared  against  four  persons,  averring  they  were  partners  under  the 
name,  style  and  firm  of  the  New-York  ^  Geneva  Line,  He  pleaded  that 
the  promises,  if  any,  were  made  jointly  with  three  others.  The  replica- 
tion was  that  the  defendants  were  members  of  a  company  by  the  name  of 
the  NeW'Tork  ^  Geneva  line,  which  should  have  been  registered  in  the  Al- 
bany clerk's  office  ;  and,  not  being  so,  were  ousted  of  a  right  to  plead  in 
abatement,  by  the  statute.  Statutes  of  1836,  p.  58  2,  ch.  385,  §  1,  2.  The 
substance,  both  of  the  declaration  and  the  replication,  was,  I  think,  that  the 
defendants  were  partners  in  contracting  the  debt.  Suppose  they  had  plead- 
ed the  general  issue,  and  the  proof  had  been  that  they  had  all  jointly  re- 
ceived the  money  under  the  name  of  the  Penn  Ycen  ^  Geneva  line,  instead 
of  the  firm  mentioned  in  the  plaintiff's  declaration  ;  surely  that  would  have 
been  no  defence.  The  issue  would  be  whether  the  defendants  were  jointly 
liable  ;  and  whether  their  firm  were  called  A.  or  B.  would  not  vary  the  ma- 
terial fact.  Now  here,  the  plaintiffs  have  shown,  in  substance,  that  the  de. 
fendants  were  members  of  an  association,  which,  not  being  registered  in  the 
Albany  clerk's  office,  had  no  right  to  plead  in  abatement.  Stephen  Rice, 
in  his  rejoinder,  says  in  substance,  that  he  never  was  a  member  of  such  a 
company  as  the  plaintiffs  had  described  ;  and  it  comes  out  in  proof  that  he 
was.  I  think  the  name  New-  York  ^  Geneva  line  may  be  considered  as  if 
stricken  out  of  all  the  pleadings.  The  name  was  entirely  impertinent,  and 
foreign  to  the  real  question  between  the  parties.  That  was  merely  whether 
they  were  a  company  within  the  statute,  by  one  name  or  another,  or  no 
name  at  all.  It  is  admitted  they  were,  by  the  name  of  the  Penn  Yan  ^ 
Geneva  line. 

Every  book  on  evidence  declares  that  the  substance  of  the  issue  alone 
need  be  proved ;  and,  in  searching  for  that,  the  distinction  between  imma- 
terial and  impertinent  averments,  has  been  well  understood  and  often  acted 
on,  ever  since  Bristow  v.  Wright,  Doug.  665.    Peppin  v.  SolO' 
[  •ilS  ]     mons,  *5  T.  B.  496.     Williamson  v.  Allison,  2  East,  446,  452, 
Wii«(m  V.  Codmans^s  exr.  3  Cranoh,  193.    A  declaration  against 
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partners  is  just  as  well,  though  it  do  not  mention  the  defendants  as  partners 
at  all.  Mackv.  Spencer y  4  Wend,  411.  Wardell  v.  Pinney^l  Wend. 
217.  And  though  it  falsely  allege  that  they  became  liable  as  acting  in  a 
certain  name,  it  is  no  answer  to  say  they  did  not  act  in  sach  name.  A  de- 
claration averred  that  John  Lowe,  trader^  and  surviving  administrator  of 
8,  F.,  made  his  bond.  The  court  said,  if  the  description  were  not  true,  it 
might  be  rejected  as  surplusage.  Clark  t.  Lowe,  15  Mass.  Rep.  476.  In 
the  replication  here  it  was  material  to  show  a  company ;  but  be  their  name 
or  firm  what  it  might,  they  were  equally  liable,  and  equally  bound  to  regis- 
ter their  names,  in  order  to  avoid  a  suit  against  separate  members.  The 
particular  name  under  which  they  did  business,  was  material  neither  to  their 
liability  nor  their  obligation  to  become  registered. 

The  Rices,  therefore,  clearly  failed  in  sustaining  their  pleas  in  abatement ; 
and  the  defendants  were  properly  holden  liable. 

But  they  had  a  right  to  contest  the  amount  of  damages,  by  tho  proof  of- 
fered.   The  learned  judge,  we  think,  erred  in  overruling  the  evidence. 

Therefore,  we  direct  a  new  trial,  the  costs  to  abide  the  event. 


>«— I 


Fbost  vs.  Thomas. 

A  special  depntj  is  bound  to  show  his  warrant  if  requested  to  do  so,  and  if  he  omit»  the  party 
against  whom  the  warrant  is  may  resist  an  arrest,  and  the  warrant  under  such  circumstances 
is  no  protection  against  an  action  for  an  assault,  battery  and  false  imprisonment 

Error  from  the  Montgomery  common  pleas.    Thomas  sued  Frost  for  an 
assault,  battery  and  false  imprisonment.     The  defendant  attempted  to  justi- 
fy as  a  special  deputy  in  serving  a  warrant  for  larceny ^  issued  by  a  justice 
of  the  peace.    The  plaintiff  required  the  defendant  to  show  him 
•the  warrant,  before  he  would  submit  to  the  arrest,  which  the  de-    [  ^419  ] 
fendant  not  doing,  the  plaintiff  resisted  and  the  defendant  beat 
him.     The  court  charged  the  jury  that  if  the  defendant  did  not  show  the 
warrant  to  the  plaintiff,  he  was  a  trespasser.    The  jury  found  a  verdict  for 
the  plsdntiffy  and  the  defendant  on  a  bill  of  exceptions,  sued  out  a  writ  <^ 
error. 

N.  Bill,  Jun.y  for  the  plaintiff  in  error,  insisted  that  a  special  deputy  au- 
thorized to  execute  a  criminal  warrant,  is  not  a  trespasser  for  refusing  to 
show  his  warrant  at  the  time  of  the  arrest.  He  cited  Arnold  ^  Steves  v. 
Frosty  10  WendeU,  514  ;  1.  Russell  on  Or.  513,  n.  e.  and  516  ;  1  Hale^s 
Pleas  of  the  Croum,  459 ;  Boscoe's  Or.  Ev.  626  ;  Cro.  Jac.  486 ;  9  Co. 
69;  6  Id.  54  ;  2  Eawk.,  B.  2,  ch.  18,  §28/1  ChiUy's  Cr.  L.  60,  61. 
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J*.  A.  Spencer^  contra. 

The  court  Jield  that  a  special  deputy  is  bound  to  show  his  warrant  if  re- 
quested to  do  so,  and  if  he  omit,  the  party  against  whom  the  warrant  is  may 
resist  an  arrest,  and  the  warrant  under  such  circumstances  is  no  protection 
against  an  action  for  an  assault,  battery  and  false  imprisonment.  See  The 
People  V.  JBubbardy  ante. 

Judgment  afllrmed. 


The  Farmers*  and  Manufacturers'  Bane  vs.  Whinfieli). 

Where  a  bond  and  warrant  of  attorney  were  given  for  a  sum  certain,  payable  on  demand,  to  se- 
cure  the  payment  of  certain  specified  notes,  and  a  writing  was  entered  into  by  the  obligees  of 
the  bond  stating  the  object  of  the  transaction,  and  appropriating  the  proceeds  of  the  judg- 
ment to  be  entered,  it  teas  held^  that  parol  evidence  was  inadmissible  to  shew  an  agreement 
entered  into  at  the  time  of  the  execution  of  the  papers  enhirging  the  time  Of  payment  of 
the  notes. 

It  was  nsLD,  however,  that  it  was  competent  in  such  case  to  show  by  parol  evidence  the  na- 
ture of  the  transaction  and  the  object  and  purpose  of  the  parties ;  and  also  to  show 

[  *A20  ]  fraud  on  the  part  of  the  obligees  by  the  misreading  *of  the  paper  specifying  the 
terms  upon  which  the  bond  and  warrant  were  executed. 

Sueh  fraud,  however,  if  found,  would  not  vitiate  the  judgment ;  it  would  only  affect  the  instru- 
ment misread,  leaving  the  judgment  to  operate  according  to  the  real  intentions  of  the  par- 
ties. 

A  court  are  not  bound  to  receive  irrelevant  testimony  from  one  party,  because  such  testimony 
has  been  given  by  the  other  party  without  objection. 

Where  irrelevant  testimony  is  permitted  to  go  to  a  jury,  a  new  trial  will  be  granted  of  course 
on  a  bill  of  exceptions,  if  the  chances  are  equal  that  it  may  have  had  an  injurious  tendency  on 
the  minds  of  the  jurors.  On  a  case,  the  court  exercises  its  discretion,  when  it  is  plainly  seen 
that  no  injury  could  possibly  have  resulted  to  the  party  objecting  to  the  testimony. 

It  seems,  that  in  no  case  whatever  is  it  proper  to  permit  a  jury  to  take  with  them  when  they  re- 
tire to  consider  of  their  verdict,  the  documentary  evidence  submitted  on  the  trial  of  a  cause. 

This  was  an  action  of  asmrnpsitj  tried  at  the  Dutchess  circuit  in  March, 
1889,  before  the  Hon.  Charles  H.  Ruggles,  one  of  the  circuit  judges. 

The  plaintiffs  claimed  to  recover  against  the  defendant  as  the  endorser  of 
a  promissory  note  for  $600,  made  by  Thomas  Williams  and  George  Wil- 
liams, dated  4th  March,  1887,  and  payable  90  days  after  date.  The  de- 
fences set  up,  if^ere  :  1.  That  time  of  payment  had  been  given  to  the  draw- 
ers of  the  note  without  the  consent  of  the  endorser ;  and  2.  That  the  plain- 
tiffs had  accepted  a  bond  and  warrant  of  attorney  from  the  drawers,  by  vir- 
tue of  which  a  judgment  had  been  entered,  an  execution  issued,  and  a  large 
sum  of  money  collected  ;  that  the  bond  and  warrant  had  been  executed  un- 
der an  agreeineii^  that  the  proceeds  should  be  rateably  distributed  in  dis- 
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charge  of  several  persons  standing  in  the  relation  of  endor$ers  to  T.  &  G. 
Williams,  and  that  the  defendant  was  one  of  those  endorsers. 

Thomas  Williams  being  released  by  the  defendant,  testified  that  him- 
self and  his  son  George,  transacting  business  under  the  name  of  Thomas 
Williams  &  Son,  being  indebted  to  the  plaintiflfs  about  $16,000,  includ- 
ing averdramngsj  executed  to  the  pltdntiflEs  on  the  10th  June,  1837,  a  bond 
and  warrant  of  attorney  to  confess  judgment,  the  bond  being  conditioned 
for  the  payment  of  $20,000,  with  interest,  on  demand.  That  on  execu- 
ting the  bond  and  warrant,  Vassary  the  president,  and  Innis 
one  of  the  directors  of  *the  bank,  delivered  to  them  a  paper  wri-  [  ^421  ] 
ting  signed  by  the  cashier  of  the  bank,  which  was  produced  on  the 
trial.  It  recites  the  execution  of  the  bond  and  warrant,  and  declares  that  the 
bond  and  warrant  are  to  be  used  as  %ecurity  for  the  payment  of  the  debts, 
liabilities  and  demands  "  hereinafter  mentioned  in  the  order  hereinafter  set 
fortK'* — that  is  to  say :  First,  to  pay  an  overdrawing  at  the  bank  to  the 
amount  of  $1,684,  21 ;  Second,  to  pay  certain  notes,  some  drawn  and  oth- 
ers endorsed  by  T.  Williams  &  Son,  and  all  discounted  at  the  bank  of  the 
plaintiffs,  amounting  together  to  9,158,88  ;  and  Third,  to  pay  three  certain 
notes  drawn  by  T.  Williams  &  Son,  one  of  which  is  the  note  demanded  in  this 
cause  ;  and  also  to  secure  9,nj  further  advances  or  discounts  the  bank  might 
make  to  T.  Williams  &  Son,  not  exceeding  $3,500.  The  defendant  then 
offered  to  prove  that  at  the  time  of  the  execution  of  the  bond  and  warrant  of 
attorney,  it  was  agreed  by  the  bank  that  T.  Williams  &  Son  shoidd  have  time 
to  the  extent  of  one  year  io  pay  the  notes  specified  in  the  paper  writing: 
which  evidence  thus  offered  was  objected  to  and  rejected,  and  an  exception 
taken  by  the  defendant.  Evidence  was  then  given  by  T.  Williams  and  his 
son  George,  going  to  show  that  at  the  time  of  the  execution  of  the  bond  and 
warrant,  the  paper  writing  declaring  the  object  of  the  execution  of  the  bond 
and  warrant  was  falsely  and  fraudulently  misread  by  the  agent  of  the  plain- 
tiffs, in  regard  to  the  portions  of  it  giving  preferences  to  certain  classes  of 
creditors,  and  that  it  was  not  intended  by  T.  Williams  and  his  son  George 
that  preferences  should  e^st.  This  evidence  was  met  by  countervailing  tes- 
timony on  the  part  of  the  plaintiff.  In  reference  to  the  misreading  of  the 
paper,  T.  Williams  testified,  that  within  a  few  days  after  the  execution  of  the 
bond  and  warrant,  he  had  an  interview  with  Vassar,  and  remonstrated  with 
him  on  the  subject.  Vassar  was  present  when  Williams  thus  testified,  and 
being  called  to  the  stand,  was  asked  by  the  plaintiff's  counsel,  ^'  Did  any  such 
interview  take  place  between  you  ?"  The  question  was  objected  to  by  the 
defendant's  counsel,  but  it  was  overruled  by  the  judge,  and  the 
defendant  excepted.  The  witness  then  answered  *that  he  had  [  M22  ] 
no  recollection  of  such  interview.  In  the  course  of  the  trial, 
it  appeared  that  previous  to  the  arrangement  of  the  10th  June,  1887,  be- 
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tween  the  plaiatiffs  and  T.  Williams  k  Son,  the  latter  had  fornifihed  to  the 
bank  a  statement  of  their  affairs^  which  was  produced  on  the  trial,  and  a 
long  examination  of  T.  Williams  gone  into  for  the  purpose  of  shewing  that 
the  statement  was  fraudulent.  At  a  subsequent  stage  of  the  trial,  the  de- 
fendant offered  to  prove  the  truth  and  correctness  of  the  statement,  and  the 
plaintiffs  offered  to  prove  that  the  statement  was  false.  The  judge  decided 
that  the  testimony  was  improper,  and  that  he  would  not  permit  it  to  go  to  the 
jury  on  either  side :  to  which  decision  the  defendant  excepted.  The  coun- 
sel for  the  plaintiff  then  offered  to  deliver  the  Btatement  to  the  jury  to  take 
with  them  when  they  retired  to  consider  of  their  verdict ;  to  which  proceed- 
ing the  defendant  objected  ;  but  the  judge  overruled  the  objection,  and  the 
statement  was  delivered  to  the  jury,  who  took  it  with  them  when  they  retir- 
ed to  consider  of  their  verdict.  It  appeared  that  the  property  of  T.  Williams 
&  Son  was  sold  under  an  execution  issued  on  the  judgment,  and  it  was  conce- 
ded that  if  the  defendant  was  entitled  to  a  rateabU  proportion  of  the  proceeds 
of  the  sale,  such  proportion  was  $281,84  ;  and  in  that  case  the  plaintiffs 
would  be  entitled  to  recover  only  $399,53  on  the  note  demanded  in  this  suit. 
The  judge  submitted  the  question  of  fraud  to  the  jury,  who  found  a  verdict 
for  the  plaintifl^  for  the  full  amount  of  the  note,  with  the  interest  thereof. 
The  defendant,  cm  a  bill  of  exceptions,  moved  for  a  new  trial. 

J9.  Smftf  for  the  defendant. 
FF.  0.  JSiasbroucky  for  the  plaintiff. 

Bff  the  Court,  Gowen,  J.     Several  exceptions  were  taken  on  the  trial  of 
this  eause,  to  the  decisions  of  the  judge,  in  admitting  and  denying  evidence. 

1.  He  excluded  parol  evidence,  offered  by  the  defendant  to  show  the 
r  *423  1  pl^ii^^iffs'  agreement  with  the  makers  that  they  'should  have  time 
for  payment.  It  is  true  that  the  giving  of  the  bond,  warrant  and 
specification,  was  sufficient  consideration  for  the  agreement,  and  there  is 
nothing  in  its  own  nature  to  prevent  ita  being  hj  parol.  After  a  promissory 
note  is  made  and  endorsed,  the  holder  and  maker  may,  without  writing, 
stipulate  on  a  proper  consideration,  to  enlarge  the  time  of  payment,  and 
such  stipulation  will  have  the  effect  to  discharge  the  endorser.  The  answer 
here  is,  however,  that  they  have  not  chosen  to  speak  orally,  but  by  writbg ; 
by  a  bond  and  waarrant  sealed  on  one  side,  and  a  writing  fixing  the  terms  of 
the  agreement  on  the  other ;  this  being  signed  by  both  parties.  It  declares 
that  the  bond  imd  warrant  were  to  secure  the  payment  of  the  note  in  ques- 
tion in  this  case,  and  two  other  notes  if  a  balance  should  remain  for  that 
purpose  after  exhausting  two  previous  classes  of  debts,  the  bond  being  pay- 
able presently.  Whether  the  specialty  on  one  side  and  the  unsealed  specifi* 
oation  on  the  other  constituted  only  one,  or  two  agpreements,  they  were  oonh 
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plete  in  themselves';  they  were  mntual,  the  makers  biading  thenu 
pay,  and  the  obligees  to  apply  the  proceeds  in  a  certun  order.  Tl 
vas  in  writing,  the  one  standing  as  the  consideration  of  the  other : 
evidence  offered  of  an  oral  agreemeDt  to  enlarge  the  time  waa  bnt 
phrase  for  enlarging  or  adding  to  the  written  agreement  as  it  stood 
side  of  the  obligees.  This  was  olearly  inadnusaible.  The  r 
parol  evidence  cannot  be  received  in  snch  a  case  for  such  an 
with  its  qualifications,  may  be  collected  from  the  cases  cited  in  C 
EilP»  Notet  to  1  Phil.  1470,  and  a  few  following  pages. 

2.  It  was  assumed  by  the  judge  that  an  execution  of  the  bond  an< 
cation  by  the  makers,  in  consequence  of  a  mitrtadtng,  would  v 
specification.  That  would  leave  the  judgment  to  stand  good,  and  ti 
avails  of  the  sale  nnder  the  execution  applicable  to  the  several  < 
mentioned  in  the  specification,  independently  of  its  provisions.  It  c 
avoid  the  judgment;  but  that  being  ex  parte  and  incomplete,  it 
would  be  left  open  to  explanation,  according  to  the  truth,  by  such  i 
as  the  defendant  had  within  his  reach.  I  see  no  objection  in 
'snch  a  case  to  his  connecting  the  judgment  with  its  subject  mat- 
ter by  parol  evidence.  Looking  at  the  bond  and  record,  it  is 
smbignons  whether  they  were  for  a  new  debt,  or  intended  of  those  in 
in  the  specification ;  and  ^en  whether  as  a  satisfaction  or  collateral  i 
-  rateably  or  in  a  certcuu  order.  Such  an  ambiguity  may,  in  its  owe 
he  removed  by  written  or  parol  evidence.  The  evidence  offered  anc 
ed  was,  in  effect,  first  to  avoid  the  written  appropriation,  and  then  I 
tute  the  oral  arrangement.  The  first  being  out  of  the  way,  there  w 
for  the  latter.  An  agreement  between  the  debtor  and  creditor,  fi 
mode  of  appropriation,  controls  the  right  of  the  creditor.  We  thin 
fore,  the  judge  was  right  when  he  let  in  evidence  of  the  fraud  and 
agreement.  The  latter  was  material,  as  auxiliary  to  the  evidence  < 
and  should  the  jury  find  this,  then  as  giving  a  direction  to  the  cred 
money  to  be  levied.  The  fraud  would  not,  as  conteuded  by  the  def 
counsel,  have  opened  the  whole  transaction,  jnd^ent  and  all,  thus 
the  avails  afloat,  perhaps  recoverable  back  by  the  makers,  on  the  g 
the  wrong.  That  might  indeed  have  been  so,  had  the  judgment  bee 
]y  assuled  by  a  successful  motion  to  set  it  aside.  Till  such  a  mt 
made,  however,  the  judgment  was  itself  valid  against  the  makers, 
fraudulent-  Its  purpose  was  alone  sought  to  be  rectified ;  and  t] 
could  be  rectified  in  this  collateral  way.  The  makers  had  no  obj 
the  judgment.  Its  object  alone  was  contested.  In  this  view,  th 
oral  agreement  became  material ;  and  it  follows,  that  every  circi 
going  to  confirm  or  repel  tbe  proof  brought  forward  to  establish  it 
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3.  One  of  these  circamstances  was  the  interview  between  Yassar  and 
Williams.  Williams  testified  that,  at  a  proper  time,  after  he  had  discovered 
the  fraud,  he  remonstrated  with  Yassar,  the  plaintiff's  agent.  This  conduct 
was  verj  natural  for  a  man  who  had  been  imposed  upon,  and  being  true, 
would  tend  to  give  him  credit  with  the  jury.  Yassar,  a  witness  for  the  plain- 
tiffs sworn  in  reply,  had  heard  him  speak  of  this  on  the  stand, 

[  •425  ]  and  was  very  properly,  •therefore,  inquired  of  as  to  its  tratb. 
The  form  of  the  question,  as  being  a  leading  one,  was  not  made  a 
ground  of  objection.  His  happening  to  hear  the  testimony,  certainly  did  not 
disqualify  him.  That  could  not  have  been  made  even  a  plausible  pointy 
without  his  having  been  ordered  out  of  court  while  Williams  was  testifying. 
He  and  Yassar  stood  in  direct  contradiction  on  the  two  leading  facts,  the 
agreement  for  rateable  distribution,  and  fraud  in  misreading  a  stipulation  in- 
tended, as  Williams  said,  to  provide  for  it.  Every  fact,  therefore,  detract- 
ing from  Williams'  credit,  was  admissible,  and  there  was  nothing  arising 
from  the  relative  positions  in  which  the  two  witnesses  stood,  which  rendered 
Yassar  incompetent  more  than  another  to  deny  the  alleged  interview.  Indeed, 
where  witnesses  conflict  as  to  a  conversation  between  themselves,  there  is  in 
some  cases  considerable  advantage  in  both  being  present  face  to  face,  hear- 
mg  and  explaining  to  one  another  upon  the  stand. 

4.  In  the  course  of  the  negotiation  which  resulted  in  the  bond  and  jadg- 
ment,  Thomas  Williams  had,  by  the  request  of  Yassar,  furnished  a  statement 
of  his  affairs.  And  he  was  questioned  in  the  course  of  his  cross-examination 
with  an  evident  view  to  impeach  its  fairness  and  veracity  ;  whether  saccess- 
fuUy  or  not,  was,  I  think,  entirely  immaterial,  for  I  have  been  unable  to  see 
that  it  had  the  remotest  relevancy  to  the  matter  in  hand.  It  was,  so  far  an 
effort  to  turn  the  tables  upon  the  witness,  by  showing  an  attempt  on  his  side, 
through  a  fraud  on  the  bank,  to  call  out  farther  advances.  All  the  bearing 
it  could  have  had  upon  his  credibility  was  no  more  than  an  insulated  falsehood, 
not  under  oath,  uttered  years  before,  in  regard  to  any  other  matter.  It 
would  neither  weaken  nor  confirm  the  evidence  as  to  fraud  in  the  misreading 
by  the  bank  agents,  or  the  oral  agreement,  which  by  the  misreading  was 
sought  to  be  evaded.  When,  therefore,  at  an  ulterior  stage  of  the  cause, 
one  party  offered  to  show  the  truth  and  the  other  the  falsity  of  the  state- 
ment, the  judge  was  under  no  obligation  to  hear  the  evidence  offered  on 
either  side.     It  does  not  follow  that,  because  irrelevant  testimony  has  been 

given  on  one  side;  though  without  objection,  the  other  has  a  right 
[  •426  ]  to  give  •evidence  in  reply.  Nor  is  a  court  bound  to  hear  irrele- 
vant evidence  by  consent  of  parties.  See  the  cases  collected  in 
Cowen  ^  SzWs  Notes  to  PhiU  JSv.  p.  430,  et  seq.  Also,  Prevost  v.  Sim" 
eon,  4  Mill  Lou.  R.  472,  475  ;  Wilkimcn  v.  Je«,  7  Leigh,  115,  117  ; 
JeufM  ▼.  Stevens f  6  JV.  Hamp.  B.  80  ;  and  EanMeUY.  EambUU^  id.  833, 
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842.  The  result  of  the  cases  would  seem  to  be  that  where  immaterial  evi* 
dence  is  received,  or  evidence  to  an  immaterial  point,  a  new  trial  will  not  be 
granted,  whether  the  judge  allow  further  evidence  on  the  same  subject  or  not. 

Although  the  judge  properly  cut  oflf  all  farther  inquiry  into  the  truth  or 
falsehood  in  Thomas  Williams'  statement  of  affairs,  he  allowed  the  jury  to 
take  it  with  them  when  they  retired  for  the  purpose  of  deliberating  on  their 
verdict.  The  submission  of  the  paper  in  that  way  to  the  jury,  was,  we 
think,  equivalent  to  its  admission  a«  evidence  in  the  cause.  What  use  the 
jury  may  have  made  of  it,  we  cannot  say.  It  had  been  examined  to  by 
the  plaintiff's  counsel,  with  what  effect  in  the  mind  of  the  jury  it  is  also  im- 
possible to  determine.  Perhaps  they  thought  it  impeached.  Its  relevancy 
was  not  pointed  out  at  the  bar  ;  and  we  have  not  been  able  to  discover  that 
it  had  any  bearing  whatever.  So  thought  the  judge,  or  he  would  not  have 
cut  short  all  farther  proof  concerning  its  truth  or  falsehood.  Yet  he  suffer- 
ed  it  to  be  taken  by  the  jury,  as  a  part  of  the  plaintiff's  evidence.  It  is 
hardly  necessary  to  inquire  whether,  supposing  it  to  have  been  admissible, 
such  a  course  was  correct ;  for  we  think  it  impossible,  to  uphold  a  verdict 
which  may  have  resulted  from  allowing  the  jury  to  take  with  them  as  evi- 
dence a  paper  confessedly  foreign  to  any  of  the  matters  in  issue. 

It  was  surmised  onthe  argument  that,  the  paper  being  immaterial^  we  must 
presume  that  the  jury  allowed  no  weight  to  it.  The  argument  assumes  that 
enough  is  to  be  seen  in  the  case  without  it  to  warrant  the  jury  in  finding  as 
they  did.  That  we  cannot  say.  I  apprehend  the  case  before  them  was  so 
balanced  that,  finding  either  way,  we  should  hardly  have  disturbed  their 
verdict  as  contrary  to  the  weight  of  evidence. 

*Again  ;  this  argument  assumes  that  we  are  deciding  on  a  case  ;  [  *427  ] 
whereas  the  question  comes  before  us  on  a  bill  of  exceptions^  and 
we  are  bound  to  inquire  what  we  should  say  as  a  court  of  error.  If  we  be- 
lieve that  the  court  of  dernier  resort  would  set  aside  the  judgment,  what  use 
in  denying  a  new  trial  ?  The  distinction  is  wide  between  a  case,  whereon  we 
have^a  discretion,  and  a  bill  of  exceptions  which  we  are  bound  to  try  as  a 
step  to  a  higher  court.  That  court  has  no  right  to  examine  the  weight  of 
evidence  in  order  to  answer  that  the  improper  testimony  was  harmless.  If 
the  party  objecting  have  done  any  thing  to  waive  or  take  from  the  force  of 
his  objection,  that  is  one  thing ;  his  exception  then  ceases  to  exist.  But  so 
long  as  he  insists  upon  it,  he  is  entitled  to  his  neat  point,  on  error,  that  the 
testimony  was  irrelevant,  whether  the  court  are  disposed  to  guess  it  may 
have  weighed  but  a  feather  or  even  made  for  the  party  excepting.  If  they 
see  that  it  must  necessarily  have  tended  in  his  favor ;  if  it  made  for  him  in 
its  own  nature,  or  could  not  possibly  prejudice  his  case,  that  might  be  an  an- 
swer I'Jbxkt  so  long  as  the  chance  is  equal  that  it  may  have  had  some  effect 
one  way  or  the  other,  the  party  is  entitled  to  the  benefit  of  the  principle 
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that  irreleyant  testimony  should  be  shut  oat  from  the  jury.  Above  all,  if  it 
go  to  them,  should  he  have  a  chance  to  set  it  right  by  explanation.  Even 
that  was  withholden.  The  plaintiffs  had  their  chance  on  an  impeaching  cross 
examination ;  all  reply  was  denied,  for  the  very  reason  that  the  paper  was 
impertinent,  and  yet,  on  their  own  motion,  it  finally  passed  to  the  jury. 

It  is  vain  in  the  nature  of  things,  however,  to  admit  speculation  on  a  bill 
of  exceptions,  or  on  error,  whether  the  impertinent  proofs  may  or  may 
not  have  weighed  injuriously  in  the  scale.  Such  a  principle  will  often 
load  bills  of  exceptions  with  the  whole  evidence  as  if  they  were  cases.  The 
offices  of  the  too  will  be  confounded  in  those  respects  wherein  they  must  be 
kept  distinct,  unless  we  &re  prepared  to  turn  our  courts  of  error  into  courts 
of  general  appeal.  I  am,  by  no  means,  sure  that  the  distinction  has  always 
been  attended  to  when  biUs  of  exceptions  have  come  to  be  consid- 
[  •428  ]  ered  in  this  court,  on  their  way  to  the  court  of  errors.  *!  am 
quite  sure,  however,  that  the  omission  must  have  arisen  from  over- 
looking, not  with  an  intention  to  repudiate  so  obvious  a  distinction.  See  the 
cases  in  Cowm  ^  HxWb  Notes  to  PJdl.  p.  787, 8. 

But  with  regard  to  the  objection  in  a  more  general  view,  and  supposing 
the  statement  in  question  to  have  been  receivable  as  evidence,  it  is  by  no 
means  clear  that  the  jury  were  entitled  to  take  it  out  with  them,  though  they 
had  the  sanction  of  the  judge.  Mr.  Graham,  in  his  Treatise  on  New  Tri- 
als, p.  80,  says  the  practice  in  this  state  is  not  to  allow  the  jurors  to  have 
the  papers  produced  in  evidence,  without  the  consent  of  parties ;  though  he 
thinks  this  should  be  referred  to  the  sound  discretion  of  the  judge.  The 
question  is  less  what  the  practice  should  be  when  considered  a  priori,  than 
what  it  is  as  collectable  from  books  of  authority,  the  proofs  of  the  common 
law.  These  are  decidedly  against  the  practice  as  a  general  one.  It  was 
denied  for  law  in  the  first  edition  of  GfilberVa  Evidence,  A.  D.  1756,  pp. 
17  to  19,  with  certain  exceptions  as  to  exemplifications  and  deeds  under  seal. 
The  reason  given  was  that  both  had  intrinsic  evidence  :  even  the  seals  of 
certain  fanulies  being  known  to  the  jury  of  the  vicinage.  The  latter  reason 
has  ceased  to  operate  both  from  a  change  of  practice  in  respect  to  the  devis- 
ing of  private  seals,  and  the  constitution  of  juries,  who  are  now  taken  by  lot 
from  the  county  at  large.  The  same  rule  was  repeated  with  the  same  quali- 
fications in  Mr.  Lofft's  edition  of  Gilb.  in  1791, 1  vol.  p.  21.  Judging 
from  the  later  treatises,  and  the  reports,  as  far  as  I  recollect,  the  practice  of 
leaving  papers  with  the  jury  at  all,  seems  to  be  pretty  much  discontinued  in 
the  English  courts.  The  question  was  judicially  considered  in  Olive  v.  Ovdn, 
A.  D.  1656,  2  Sid.  145,  and  the  rule  laid  down  with  the  limitations  as  found 
in  Gilbert.  The  same  rule  is  laid  down,  2  Trials  per  pais,  366,  Lond.  ed, 
1766,  and  by  Buaer,  J.  in  his  N.  P.  p.  308,  bth  ed.  The  evidence  of  the 
law  as  it  stands  upon  authority  and  practice  seems  to  be  all  one  way ;  and 
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that  is  against  loading  the  jury  ivith  papers  which  they  often  viili  not  under 
stand,  and  sometimes  perhaps,  cannot  even  read.  As  a  general 
rule  it  seems  *much  safer  that  the  contents  should  be  communicat*  [  *429  ] 
ed  to  them  only  by  counsel  in  presence  of  the  court.  A  parcel 
of  papers  among  a  dozen  men,  however  intelligent,  can  hardly  ever  be  prop- 
erly examined  and  appreciated.  The  effect  upon  the  verdict  is  another  mat- 
ter. Even  if  improperly  allowed  to  go  to  the  jury,  where  it  appears  affirm- 
atively and  clearly  that  they  have  worked  no  prejudice,  the  verdict,  perhaps, 
would  not  be  set  aside  on  a  ease.  But  it  is  not  necessary  to  pass  definitely 
on  the  general  question.  For  the  reasons  before  given,  there  must  be  a  new 
trial. 


CowDBN  v$.  Wright. 

In  an  action  of  irespats  hj  a  father  for  assaulting  and  beating  his  son  per  <ptod  senriHvm  omtttf, 
a  jury,  in  assessing  the  damages,  are  not  authorized  to  take  into  account  the  wounded  feelings 
of  the  parents. 

Erbor  from  the  Genesee  G.  P.  Wright  sued  Gowdcn  in  an  action  of 
trespass  for  assaulting  and  beating  her  son,  per  qiwd  servitium  amUit. 
Cowden  was  the  teacher  of  a  select  school,  and  the  plaintiff's  son  was  one  of 
his  scholars,  and  the  beating  complained  of  was  by  way  of  punishment  for 
disorderly  conduct.  The  court,  among  other  things,  charged  the  jury  that 
in  making  up  their  verdict  they  might  take  into  the  account  the  feelings  of 
the  parents  occasioned  by  the  infliction  of  the  punishment  of  their  son.  To 
which  the  defendant  excepted.  The  jury  found  a  verdict  for  the  plaintiff 
with  $75  damages.  Judgment  having  been  entered  upon  the  verdict,  the 
defendant  sued  out  a  writ  of  error. 

0.  P.  ErJdandy  for  the  plaintiff  in  error. 

J.  A.  Spencer^  for  the  defendant  in  error. 

By  the  Courtj  Nelson,  Gh.  J.   I  think  the  court  erred.    The 
foundation  of  the  action  is  the  loss  of  service,  and  the  ^expense     [  M80  ] 
and  trouble  the  parent  is  subjected  to  in  taking  care  of  his  child. 

It  is  true,  that  in  the  action  for  the  seduction  of  a  daughter,  the  jury  in 
fixing  upon  the  damages  may  regard  the  wounded  feelings  of  the  family ; 
bat  that  case  has  always  been  considered  sui  generisy  and  inconsistent  with 
the  fundamental  principle  of  the  action.    Besides,  there  is  a  marked  distinc- 
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tion  between  that  and  the  present  case.  There  the  only  remedy  for  the 
injury  is  the  action  by  the  parent ;  the  daughter  is  without  redress,  however 
aggravated  the  seduction.  It  is  not  therefore  surprising  the  courts  should 
have  been  indulgent  in  the  measure  of  damages  in  the  particular  case.  But 
here  the  child  may  also  maintain  an  action  against  the  defendant,  in  which 
the  measure  of  redress  depends  very  much  upon  the  sound  discretion  of  the 
jury,  because  his  personal  injury  and  suffering  then  constitute  the  gravamen 
of  the  suit.  Full  opportunity  is  here  afforded  to  inflict  upon  the  wrongdoer 
punishment  in  proportion  to  the  aggravation  of  the  assault.  The  two  reme- 
dies, one  in  behalf  of  the  parent,  the  other  of  the  child,  seem  to  me  suffi- 
ciently liberal,  when  taken  together,  upon  the  principles  above  stated  ;  cer- 
tainly as  much  so,  and  more  onerous  to  the  defendant,  as  in  the  case  of  the 
injured  party,  where  the  remedy  is  confined  to  one  action  for  the  assault. 

Edmondson  v.  Machell,  2  T.  JR.  4,  may.  I  think,  be  regarded  as  counte- 
nancing the  view  we  have  taken.  Trespass  for  assaulting  and  beating  the 
plaintiff's  niece,  per  quod,  &c.  was  brought  by  the  aimt,  and  at  the  same 
time  another  action  was  brought  by  the  niece  for  the  same  assault.  The 
counsel  for  the  aunt,  on  the  trial,  withdrew  the  record  in  the  latter  case,  and 
declared  their  intention  not  to  try  it.  The  defendant  insisted  that  the  jury 
could  only  give  damages  for  the  loss  of  service  ;  the  court  ruled  otherwise, 
and  placed  the  case  on  a  footing  with  the  action  for  seduction.  On  a  mo- 
tion for  a  new  trial,  it  was  admitted  the  damages  were  not  excessive,  if  the 
jury  had  a  right  to  take  both  actions  into  their  consideration  ;  and  the  court, 
on  the  niece  stipulating  not  to  proceed  in  her  action,  rtfused  to 
[  *431  ]  grant  a  new  trial.  But  it  is  obvious,  from  the  report  *of  the  case, 
the  result  would  have  been  different  without  this  stipulation  :  in 
effect,  I  think,  denying  the  analogy  to  the  suit  for  seduction. 

Judgment  reversed  ;  venire  de  novo  ;  costs  to  abide  event. 


The  People  v9.  The  Ph<enix  Bane. 

Where,  by  the  act  of  incorporation  of  a  banking  company,  the  legislature  rcscrrc  the  power  of 
anniiuitt/  appointing  one  of  the  directors  of  the  institution,  and  an  information  in  the  ttature  of 
a  quo  xcarrnnlo  is  filed  against  the  company  for  a  mi^uter^  an  appointment  of  a  director  by 
tlie  governor  and  senate  sabsequeiu  to  the  filing  of  tlie  information  is  not  a  wairer  of  tlic  for^ 
fciturc.    Tlie  leffisUUure  alone  can  waive  such  forfeiture. 

Information  in  the  nature  of  a  quo  warranto  against  the  defendants  for 
claiming  to  be  and  acting  as  a  corporation.  The  information  was  filed 
March  25,  1838.  The  defendants  pleaded  the  several  acts  of  the  legisla- 
ture by  which  they  were  created  and  continued  a  corporation.    They  were 
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originalljr  incorporated  by  the  name  of  the  Ntw-York  Manvfactmivg  Com- 
pany.  Statutes  of  1812,  p.  509.  The  affairs  of  the  company  were  to  be 
managed  by  fifteen  directors,  of  whom  the  stockholders  were  to  choose  all 
but  one,  who  was  to  be  appointed  annually  by  the  council  of  appointment, 
in  behalf  of  the  state,  and  was  to  hold  his  oflSce  for  one  year,  and  until 
another  should  be  appointed  in  his  stead.  §  3,  5.  The  corporation  subse- 
quently took  its  present  name,  Statutes  of  1817,  p.  30,  §  4  ;  and  in  1831, 
the  charter  was  extended  until  1854,  and  the  company  was  subjected  to 
various  provisions  of  thejevised  statutes,  and  to  the  safety  fund  law.  Stat- 
utes of  1831,  p.  28. 

The  attorney  general  put  in  sixty-two  replications,  each  of  which  alleged 
that  the  defendants  had  taken  usuri/  on  making  a  loan  or  discount  in  the 
course  of  their  business  as  bankers.  The  acts  were  alleged  to  have  been 
done  in  the  years  1836  and  1837. 

On  the  19th  March,  1840,  the  defendants  rejoined,  that  •on  [  •432  ] 
the  tenth  day^of  that  month,  William  B.  Townsend  was  by  the 
governor  and  senate  nominated  and  appointed  a  director  of  the  company  in 
the  place  of  James  Campbell,  whose  term  of  office  had  expired ;  that  ho 
was  commissioned,  and  had  entered  on  the  duties  of  his  office.  Verifica- 
tion, &c.  The  attorney  general  demurred,  and  the  defendants  yome(2  in  de- 
murrer* 

S.  A.  Foote  ^  Willis  Hall,  (attorney  general,)  for  the  people. 
2).  Lord,  jun.  ^  J.  Preseott  Hall,  for  the  defendants. 

By  the  Court,  Broxson,  J.  No  question  has  been  made  upon  the  suffi- 
ciency of  the  [replications.  The  case,  then,  comes  to  this :  the  attorney 
general  alleges  that  the  defendants  have  forfeited  their  corporate  privileges 
by  taking  usury.  The  defendants  answer,  that  a  state  director  has  since 
been  appointed  by  the  governor  and  senate;  and  this  act,  they  insist, 
amounts  to  a  waiver  or  pardon  of  the  forfeiture.  Tho  ooi^clusion  does  not 
follow  from  the  premises. 

No  one  could  take  advantage  of  the  forfeiture  in  a  collateral  manner.  It 
could  only  be  asserted  by  a  direct  legal  proceeding  on  the  part  of  the  gov- 
ernment to  dissolve  the  corporation.  Notwithstanding  the  existing  cause  of 
forfeiture,  the  defendants  were  a  corporation  de  facto,  and  might  continue 
to  exercise  their  franchise  until  judgment  of  ouster  should  be  pronounced 
against  tbem.  In  the  mean  time,  it  was  the  duty  of  the  governor  and  sen- 
ate, as  well  as  all  others,  to  treat  the  defendants  as  a  legally  existing  cor- 
poration. The  appointment  of  a  state  dircptor  was,  therefore,  perfectly  con- 
sistent with  the  iiitention  to  continue  this  pro8eci:^tion9  and  insist  on  thQ  fop^ 
feiture. 
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Should  it  be  conceded  that  the  governor  and  senate  had  a  dispensing  pow- 
er, it  does  not  appear  that  the  power  has  been  exercised.  We  are  not  au- 
thorized to  follow  the  suggestion  of  the  defendants^  counsel,  and  assume  that 
the  appointment  was  made  for  the  purpose  of  waiving  the  forfeit- 
[  MSS  ]  ure.  •There  is  no  such  allegation  in  the  rejoinder  ;  and  besides, 
we  cannot  shut  our  eyes  to  the  fact  that  there  was  another  and  a 
sufficient  ground  for  the  exerciso  of  the  appointing  power.  Indeed,  if  the 
public  officers  believed  that  the  defendants  had  violated  their  charter,  they 
bad  a  cogent  reason  for  making  the  appointment,  to  the  end  that  there  might 
be  one  director  in  the  board  to  watch  over  the  public  interests  until  the  for^ 
feiture  could  be  asserted,  and  the  corporation  dissolved  in  the  forms  prescrib- 
ed by  law. 

Enough  has  been  said  to  dispose  of  this  case.  But  I  must  not  be  under- 
stood as  admitting  that  the  governor  and  senate,  without  the  concurrence  al- 
so of  the  assembly,  had  any  dispensing  power.  They  had  no  more  authori- 
ty to  waive  or  pardon  the  forfeiture  than  any  other  public  officer  or  body  of 
men.  Indeed,  the  attorney  general  had  more  power  over  this  matter  than 
the  governor  and  senate  united  ;  for  if  he  refused  to  prosecute,  the  wrong 
charged  upon  the  defendants  would  go  unpunished,  and  the  corporation  would 
continue  to  exist  anl  enjoy  its  privileges  in  the  same  manner  as  though 
there  had  been  no  violation  of  the  charter.  Still,  the  neglect  to  prosecute 
would  not  amount  to  a  pardon  ;  it  could  only  operate  as  a  waiver  so  long  as 
the  omission  continued,  and  would  be  no  answer  to  a  quo  warranto  whenev- 
er he,  or  his  successor  in  office,  might  choose  to  insist  on  the  penalty. 

In  England,  where  corporations  may  be  created  by  royal  charter,  the 
king  can  pardon  a  forfeiture,  by  granting  restitution  ;  but  he  has,  I  think, 
no  such  power  in  relation  to  corporations  created  by  act  of  parliament. 
2%«  King  v.  Amert/j  2  T.  R.  668,  9.     Newling  v.  Francis,  8  id.  189. 
The  King  v.  Miller,  6  id.  277.     So,  here,  where  corporations  are  created 
by  the  legislature,  that  body  can  waive  the  forfeiture,  by  ratifying  and  con- 
firming the  original  grant.     The  People  v.  Tlie  Manhattan  Company^  9 
Wendell,  851.     But  no  other  body  of  men  has  any  such  dispensing  power. 
The  franchise  is  granted  upon  condition  that  it  shall  become  void  in  case  of 
misuser ;  and  although  the  corporation  will  continue  to  exist  until  the  for- 
feiture is  asserted  in  the  forms  prescribed  by  law,  the  condition 
[  M84  ]     can  *only  be  changed,  or  the  penalty  released,  by  the  power  which 
made  the  original  grant.    The  legislature  may,  perhaps,  delegate 
its  authority  to  pardon  the  offence ;  but  that  has  not  been  done. 

The  rejoinder  does  not  show  that  any  act  has  been  done  which  is  inconsist- 
ent with  the  assertion  of  the  forfeiture ;  and  if  it  were  otherwise,  the  gover- 
nor and  senate,  without  the  concurrence  of  the  assembly,  had  no  dispensing 

power. 

Judgment  for  the  people. 
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Cooper  vs.  Stone. 
I 

A  publication  commenting  npon  a  printed  work  is  Ubdlioua  which  imputes  to  the  author  a  dis- 
*  regard  of  justice  and  propriety  as  a  roan,  represents  him  as  infatuated  with  vanity,  mad  with 
passion,  and  the  apologist  from  force  of  sympathy  of  another  stigmatized  with  ingratitude 
and  perfidy ;  and  which  also  charges  him  with  publishing  as  true,  statements  and  evidence 
falsified,  and  encomiums  retracted.  So  held  on  demurrer  to  a  declaration,  the  court  ruling 
that  the  defendant  could  not  on  demurrer  claim  his  communication  to  be  privileged  as  a  le- 
gitimate criticism ;  the  question  of  privilege  solely  appertaining  to  a  jury. 

Demurrer  to  declaration  for  libel.    The  declaration  states  that  the  plain- 
tiff is  the  author  of  numerous  books,  and  among  the  rest  of  a  certain  book 
called  "  Home  as  Found,"  and  of  a  certain  other  book  called  "  The  History 
of  the  Navy  of  the  United  States  of  America,"  both  of  which,  before  the 
committing  of  the  grievances  by  the  defendant  hereinafter  mentioned,  were 
printed  and  published  ;  and  which  last  mentioned  book  contains  among  other 
things  a  true,  honest  and  impartial  narrative  of  the  principal  occurrences  of 
the  engagement  between  the   British  and  American  squadrons  on  Lake 
Erie  during  the  last  war  between  the  United  States  and  Great  Britain,  in 
which  engagement  Oliver  H.  Perry^  then  an  officer  in  the  navy  of  the  Uni- 
ted States,  commanded  the  American  squadron,  and  JesBe  2>.  Elliott^  then 
and  now  an  officer  in  the  navy  of  the  United  States,  command- 
ed one  of  the  vessels  of  the  American  squadron  called  the  *Ni'     [  MSS  ] 
agara  ;"  yet  that  the  defendant  well  knowing  the  premises,  but 
contriving  and  maliciously  intending  to  injure  the  plaintiff  in  his  good  name, 
fame  and  credit,  and  to  bring  him  into  general  contempt,  disgrace  and  infa- 
my, and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff  had  inten- 
tionally and  from  unworthy  and  base  motives,  falsified  and  misrepresented 
historical  facts  in  the  narrative  of  the  engagement  between  the  British  and 
American  squadrons  on  Lake  Erie,  contained  in  the  history  of  the  navy,  &;c. 
on  the  8th  June,  1839,  at,  &c.   falsely,  wickedly  and  maliciously  published, 
in  a  newspaper  called  the  "  New-York  Commercial  Advertiser,"  of  which  he 
is  the  editor,  a  false,  malicious  and  defamatory  libel,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  history  of  the  navy  of  the  United  States 
of  America,  and  the  narrative  therein  contained  of  the  engagement  between 
the  British  and  American  squadrons  on  Lake  Erie.     The  plaintiff  then  set 
forth  with  proper  innuendoes  the  following  libel  :  "  Cooper's  Naval  History. 
Although  the  same  courtesy  has  not  been  extended  to  us  in  regard  to  this 
book  by  its  publishers  which  we  uniformly  experienced  from  them  on  similar 
occa^ons,  before  we  committed  any  criticisms  upon  Mr.  Cooper  or  his  works, 
and  what  we  have  since  continued  to  experience  with  respect  to  the  works 
published  by  them  of  other  authors — ^yet  we  felt  so  much  interest  in  the 
subject  as  to  induce  us,  notwithstandmg  this  neglect,  which  as  we  do  not 
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impute  it  to  the  worthy  booksellers,  is  upon  the  whole  rather  flattering — ^to 
obtain  this  last  work  of  Mr.  Cooper's  in  spite  of  his  prohibition,  and  to  givp 
it  earlv,  deliberate  and  candid  perusal.  Little  as  we  owe  to  the  author  on 
the  score  of  personal  consideration,  and  great  as  had  been  our  disappoint- 
ment from  many  of  his  late  publications,  the  expression  of  which  had,  as  we 
found,  provoked  his  resentment,  we  still  cherished  the  hope  that  with  the 
elevated  theme  he  had  now  chosen,  he  would  rise  above  the  personal  feelings 
and  political  prejudices  that  disfigure  those  of  his  preceding  works  to  which 
we  have  alluded.     We  had  hoped  that  on  this  occasion  Mr.  Cooper — to  use 

a  sea  phrase  as  he  does,  in  a  sens3  that  a  seaman  never  used  it  in 
[  *436  ]     — would  "  go  aloft"  instead   of  remaining  •in  the  cockpit      We 

even  believed  it  possible,  that  finding  the  subject  congenial  with 
his  early  tastes  and  pursuits,  he  would,  if  not  animated  by  it  to  the  noblest 
efforts,  at  least  avoid  the  rocks  and  quicksands,  which  had  already  well  nigh 
made  shipwreck  of  his  reputation  as  a  writer,  and  regain  a  footing  upon  that 
strand,  whence  he  first  launched  his  gallant  little  bark  upon  a  sea  which,  to 
young  and  rash  adventurers,  especially  if  they  belong  by  nature  as  well  as 
by  profession  to  the  irritable  genus,  is  apt  to  prove  a  "  sea  of  troubles." 
We  must  confess,  however,  that  we  were  not  without  some  misgivings.  Wo 
had  heard  it  rumored  that  the  Naval  History  of  the  United 'States  was  to 
contain,  if  not  a  vindication  of  the  conduct  of  Captain  Elliott  in  the  action 
on  Lake  Erie,  at  all  events  a  much  more  favorable  view  of  it  than  had  been 
presented  to  the  public  by  his  commanding  officer,  the  late  Commodore  Per- 
ry. But  with  all  our  experience  of  the  waywardness,  inconsistency  and  love 
of  paradox  which  had  distinguished  the  author  of  "  Home  as  Found,"  we 
could  hardly  persuade  ourselves  that. he  had  become  so  utterly  regardless  of 
justice  and  propriety  as  a  man,  so  callous  to  the  perceptions  of  good  taste  as 
a  writer,  so  insensible  to  his  obligations  and  responsibility  as  a  historian,  and 
60  reckless  of  his  character  as  a  public  candidate  for  literary  distinction  and 
immortal  fame,  as  to  forego  and  disregard  the  opportunity  of  retrieving  in 
some  degree  the  reputation  and  standing  which  he  must  have  been  conscious 
of  having  lost.  We  were  certainly  not  prepared  to  find  that  the  infatuation 
of  vanity  or  the  madness  of  passion  could  lead  him  to  pervert  such  an  op- 
portunity to  the  low  and  paltry  purpose  of  bolstering  up  the  character  of  a 
political  partizan,  an  official  sycophant,  and  to  degrade  the  name  and  object  of 
history  in  a  work  claiming  by  its  title  to  be  national  in  its  design,  by  salving 
the  wounded  reputation  of  an  individual  who,  from  the  time  of  the  transac- 
tion referred  to  by  his  apologist,  has  been  regarded  as  one  doing  at  best  but 
doubtful  credit  to  his  profession — and  who  owes  his  continuance  in  the  ser- 
vice, after  the  events  of  that  day,  solely  to  the  forbearance  and  magnanimity 

of  his  superior,  which  he  subsequently  requited  with  ingratitude 
[  MST  ]     and  •perfidy.    We  have  indeed  been  disappomted,  however  Mnt 
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i?ere  our  hopes  ;  and  we  acknowledge  that  we  were  deceived  in  our 
estimation  of  the  discretion,  taste,  judgment,  tact  and  sensibility  of  Mr. 
Cooper,  however  doubtful  we  had  felt  as  to  his  possession  of  any  one  of  these 
qualities.  But  we  must  console  ourselves  with  the  reflection,  that  the  power 
of  sympathy  is  sometimes  irresistible.  Not  content  with  leaving  the  charac- 
ter and  conduct  of  Captain  Elliott  where  his  gallant  commander  was  content 
to  leave  them — to  be  judged  by  the  official  report  of  the  engagement,  in 
which  most  assuredly  he  distinguished  himself — his  advocate,  by  travelling 
beyond  that  record  and  ascribing  to  him  at  least  an  equal  meed  of  glory  with 
that  which  as  a  historian  he  assigns  to  Captain  Perry,  has  but  repeated  the 
insane  attempt  which  his  hero  had  before  resorted  to — of  provoking  an  en- 
quiry. But  the  patron  is  worthy  of  his  client.  Neither  of  them,  it  eeems, 
was  satisfied  to  let  the  cause  rest  upon  the  documentary  evidence  ;  and  both 
of  them,  we  suspect,  will  live  to  repent  their  indiscretion.  We  had  suppos- 
ed that  such  had  long  been  the  case  with  the  latter,  but  the  zeal  of  his  apol- 
ogist affords  evidence  of  a  relapse.  Can  either  of  them  have  forgotten  the 
exposure  extorted  some  eighteen  years  ago  from  Com.  Perry  and  his  friends  ? 
As  to  Captain  Elliott,  anxiously  as  he  may  have  desired  it,  he  must  have 
found  it  impossible.  But  perhaps  both  ho  and  his  defender  have  imagined 
that  the  memory  of  the  public  was  not  so  tenacious.  The  latter  cannot  be 
allowed  to  plead  ignorance,  as  all  the  documents  relative  to  the  subject  are  to 
be  found  on  the  files  of  the  Navy  Department,  to  which  he  had  access.  The 
conduct,  therefore,  both  of  the  author  and  of  the  actor  on  this  occasion,  can 
be  accounted  for  only  on  the  supposition  that  quern  Deiia  vuU  perdere  pria% 
dementat  ;  and  our  readers  will  be  better  enabled  to  decide  upon  the  justice 
of  applying  to  them  this  familiar  adage,  by  the  extracts  which  we  shall  here- 
after give  from  some  of  these  documents." 

The  declaration  contains  a  second  count,  setting  forth  another  publication 
in  the  New- York  Commercial  Advertiser,  which  appeared  on  the  19th  June, 
1839,  in  these  words :  "  But  Mr.  Cooper,  who  has  long  been  re- 
garded as  his  own  worst  enemy,  has  on  this  occasion  proved  him-  [  *438  ] 
self  the  worst  enemy  also  of  his  friend.  After  the  lapse  of  eigh- 
teen years  he  has  thought  propet  to  revive  the  memory  of  events  which'[for 
the  reputation  and  interest  of  that  friend  should  have  been  buried  in  oblivi- 
on— and  after  a  whole  generation  nearly  has  passed  away,  and  many  of  the 
witnesses  cf  the  transaction  had  gone  with  it,  he  has  deliberately  penned  an 
account  of  it,  intended  for  posterity,  from  tho  statements  of  Captain  Elliott 
and  the  evidence  of  his  witnesses,  and  quoted  in  their  support  the  official  enco- 
mium of  Com.  Perry,  without  aflfording  the  least  hint  or  intimation  to  the 
readers  of  bis  history  that  the  former  had  been  falsified,  and  the  latter  re- 
tracted. Unfortunately  for  his  purpose,  but  most  providentially  for  the  fame 
of  one  of  the  most  able  and  gallant  of  our  naval  heroes,  he  was  provoked  in 
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his  lifetime  to  perpetuate  the  testimony  which  we  have  now  adduced,  to  vin- 
dicate his  conduct — not  from  the  aspersions  of  a  malignant  rival,  for  his  en- 
venomed shafts  had  fallen  harmless  from  the  panoply  of  truth  and  honor  in 
which  the  character  he  assailed  was  armed — ^but  from  the  partial  and  decep. 
tive  representations,  and  the  gratuitous  and  insidious  defence  of  one  who  has 
assumed  the  office  and  responsibility  of  a  historian,  and  hopes  that  his  work 
may  be  appealed  to  as  an  authentic  record,  by  future*  generations  and  to  the 
latest  age.  It  shall  not  be  our  fault  if  the  bane  be  not  accompanied  by  the 
antidote."     The  declaration  then  concludes  in  the  usual  form. 

The  defendant  put  in  a  separate  demurrer  to  each  count  of  the  declara- 
tion, and  the  plaintiff  joined  in  demurrer.     The  cause  was  argued  by 

jB.  Cooper  j  counsel  for  the  plaintiff,  and  by  the  plaintiff  J.  Fenimore 
Cooper  in  pro.  per. 

C.  P.  Kirkland  ^  M.  J.  Bidwtlly  for  the  defendant. 

By  the  Courts  GoWEN,  J.  The  matter  as  set  forth  in  either  count  is  de- 
nied by  the  defendant  to  be  libellous.  It  is  alleged  to  be  Talse 
[  *489  ]  and  malicious,  and  to  have  been  published  *b'y  him  with  intent  to 
injure  the  plaintiff  and  bring  him  into  general  contempt,  disgrace 
and  ignominy.  These  allegations  are  admitted  by  the  demurrer ;  and  the 
question  is  whether  the  matter  necessarily  had  the  tendency  imputed  to  it  by 
the  pleader.  The  declaration  recites  that  the  plaintiff  was  the  author,  among 
other  and  previous  books,  of  the  Mstory  of  the  navy  of  the  United  States^ 
the  latter  containing  a  true  and  impartial  narrative  of  the  battle  of  Lake 
Erie  ;  and  avers  that  the  libels  were  published  of  and  concerning  this  part  of 
the  history,  and  of  and  concerning  tho  plaintiff.  One  object  of  both  is  obvi- 
ous. It  was  to  impeach  the  truth  of  the  narrative  as  being  less  favorable  to 
Commodore  Perry  than  his  conduct  on  that  occasion  called  for ;  and  more  so 
to  Gapt.  Elliot,  who  was  a  subordinate  officer  engaged  in  the  same  battle. 

The  libel  in  the  first  count,  speaking  in  reference  to  the  general  subject  of 
the  history,  and  especially  the  favorable  point  of  view  in  which  it  places  the 
conduct  of  Gapt.  Elliot,  alludes  to  a  hope  entertained  by  the  defendant,  that 
the  plaintiff  would,  in  his  history,  have  risen  above  the  personal  feelings  and 
political  prejudices  by  which  his  preceding  works  had  been  disfigured.  It 
speaks  of  a  rumor  that  the  history  was  to  contain  a  more  favorable  view  of 
Gapt.  Elliot's  conduct,  than  had  been  given  by  Com.  Perry  at  the  time  ;  but 
the  defendant  could  hardly  persuade  himself  that  the  plaintiff  had  become 
so  utterly  regardless  of  justice  and  propriety  as  a  man,  so  insensible  to  his 
obligations  and  responsibility  as  a  historian,  &c.  as  to  forego  the  chance  of 
retrieving  the  reputation  he  must  have  been  conscious  of  having  lost.    The 
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defendant  was  not  prepared  to  find  that  the  infatuation  of  vanity  or  the 
madness  of  passion  could  lead  the  plaintifF  to  pervert  such  an  opportunity  to 
the  low  and  paltry  purpose  of  bolstering  up  the  character  of  a  political  parti- 
san, an  official  sychophant ;  and  to  degrade  the  name  and  object  of  history, 
by  salving  the  wounded  reputation  of  one  who  had  been  regarded  as  of 
doubtful  credit  in  his  profession ;  one  who,  after  the  events  of  the  battle, 
owed  his  continuance  in  the  service  to  the  forbearance  of  Com. 
Perry,  whieh  he  requited  with  ingratitude  'and  perfidy.  The  [  ^440  ] 
defendant  then  says  he  had  indeed  been  disappointed  ;  but  must 
be  consoled  that  the  power  of  sympathy  is  sometimes  irresistible.  The  patron 
is  worthy  of  his  client.  Perhaps  both  Capt.  Elliot  and  his  defender  had 
underrated  the  memory  of  the  public.  The  plaintiff  could  not  be  allowed 
to  plead  ignorance  as  all  the  documents  relative  to  the  subject  were  to  be 
found  on  the  files  of  the  navy  department,  to  which  he  had  access. 

We  are  thus  presented  with  a  series  of  remarks  distinctly  imputing  to  the 
plaintiff  a  disregard  of  justice  and  propriety,  an  insensibility  to  his  obliga- 
tions as  a  historian,  the  infatuation  of  vanity,  the  madness  of  passion,  and 
low  and  paltry  purposes.  They  present  him  as  holding  an  affinity,  and 
standing  on  a  level  with,  and  vindicating  and  bolstering  up  the  character 
of  an  official  sychcfphant,  an  officer  unworthy  of  his  place,  a  man  guilty 
of  ingratitude  and  perfidy.  With  such  a  man  the  sympathy  of  the  plaintiff 
is  represented  to  be  irresistible,  the  patron  as  worthy  of  his  client ;  and 
finally,  the  plaintiff  is  accused  more  directly,  of  palming  falsehood  upon  the 
world  in  the  name  of  history.  • 

The  slander  is  somewhat  diluted,  by  being  mixed  up  with  a  small  portion 
of  what  may  perhaps  be  legitimate  commentary  on  that  branch  of  the 
history  in  which  it  professes  to  have  found  aliment  for  its  grossncss.  The 
defamatory  matter  is,  however,  easy  of  extraction,  and,  when  concentrated 
fully  answers  to  the  definition  of  a  libel  upon  a  private  person.  This  defini 
tion  may  be  found  in  any  book  which  treats  of  the  subject.  It  means  a  con 
tumelious  or  reproachful  publication  against  a  person;  any  malicious  publi 
cation,  tending  to  blacken  his  reputation,  or  expose  him  to  public  hatred 
contempt  or  ridicule.      Vide  2  Pick.  115,  per  Lincoln^  J. 

In  the  second  count  the  defendant  represents  the  plaintiff  as  deliberately 
penning  an  untrue  account  of  the  batUe,  intended  for  posterity,  and  derived 
from  evidence  which  had  been  falsified  or  retracted,  without  the  least  hint  or 
intimation  of  the  latter.  The  defendant  speaks  of  its  being  unfortunate  for 
the  plaintiff's  purpose  that  Commodore  Perry  had  himself  dis- 
closed the  truth  ;  and  declares  that  the  ^defendant  adduced  the  [  *441  ] 
statements  of  Commodore  Perry  to  vindicate  him  from  the  partial 
and  deceptive  representations,  and  the  gratuitous  and  insidious  defence  in. 
stituted  by  the  plaintiff,  who  had  assumed  the  office  and  responsibility  of  a 
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historian.  The  libellous  matter  set  forth  in  this  count  is  less  extended  and 
less  loaded  with  epithets  than  the  first.  It  is,  however,  suflSciently  obvious. 
It  charges  the  plaintiff  with  falsehood,  an  imputation  which,  when  published 
in  a  written  or  printed  form,  has  been  holden  libellous  ever  since  •Sustin  v. 
Culpeper  was  decided,  in  35  Car.  2,  Skin.  123.  The  case  of  King  v.  Lake, 
is  there  mentioned  wherein  it  was  adjudged  that,  to  say  of  a  man  in  a  peti' 
tion  printed  and  published,  that  he  is  an  unjust  man,  is  slanderous,  and  an 
action  lies  ;  and  the  judgment  in  that  case  was  affirmed  on  a  writ  of  error. 
Skin.  124.  By  way  of  illustration,  the  court  remarked,  that  merely  to  say 
of  a  man  he  is  dishonest,  is  not  actionable,  yet  to  publish  so,  or  put  it  upon 
the  posts  is  actionable.     Id. 

Assuming  the  articles  to  be  libellous  in  themselves,  the  only  answer  given  on 
the  argument  was,  that  the  plaintiff  appearing  by  the  declaration  to  be  an  au- 
thor and  the  defendant  an  editor^  and  the  libel  treating  of  the  plaintiff  as  an 
author,  it  is  thus  on  the  face  of  the  declaration  shown  to  be  a  publication  ab- 
solutely privileged.  To  maintain  this  position,  Carr  v.  Hood,  1  Campb.  354, 
note,  was  relied  upon.  That  case  was  tried  at  nisi  prius.  The  plaintiff  com- 
plained that  he  had  been  personally  slandered,  under  the  pretence  of  review- 
ing his  works  ;  and  it  was  put  to  the  jury  that  if  the  criticism  were  fair  and 
just,  and  reflected  upon  the  plaintiff's  character  no  farther  than  it  was  truly 
presented  by  his  works,  the  defendant  was  justifiable  even  though  he  had 
ridiculed  the  plaintiff.  It  is  unnecessary  to  pronounce  whether  that  case 
may  not  have  gone  too  far,  because  no  one  will  pretend  that  the  privilege  of 
the  press  can  warrantably  be  perverted  to  the  purposes  of  wilfully  and  false- 
ly assailing  the  character  of  any  man.  To  say  that  he  is  an  author,  editor, 
or  reviewer,  is  but  saying  that  he  is  engaged  in  a  profession  which  has  been 

and  may  be  miide  eminently  useful  to  mankind,  and  which  would 
[  ^442  J    therefore  'seem  to  call  for  peculiar  protection  and  encouragement. 

That  the  law  should  allow  his  productions  to  be  criticised  with 
great  freedom,  is  not  denied.  If  he  has  made  himself  ridiculous  by  bis  wri- 
tings, he  may  be  ridiculed  ;  if  they  show  him  to  be  vicious,  his  reviewer 
may  say  so.  But  the  latter  has  no  right,  therefore,  to  violate  the  truth  in 
either  respect.  The  difficulty  of  sustaining  this  demurrer  lies  in  its  admit- 
ting that  the  plaintiff's  moral  character  has  been  falsely  and  maliciously  as- 
sailed by  the  defendant.  This  being  imputed  in  the  declaration,  it  behoved 
him  to  show  that  what  he  said  was  true,  or  at  least  that  it  was  no  more  than 
a  fair  deduction  from  the  plaintiff's  works.  The  question  is  one  of  good  faith. 
It  is  always  so  in  case  of  the  highest  and  most  absolutely  privileged  commun- 
ications. «The  claim  of  privilege  can  therefore  be  settled  only  by  a  jury* 
I  do  not  speak  of  criticism  upon  the  works  of  an  author  in  the  abstract ; 
for  this  I  admit  no  action  can  lie.  Certainly  not,  unless  the  criticism  be 
grossly  false  and  work  a  special  damage  to  the  proprietor  of  the  book  at 
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which  the  strictures  are  levelled.  The  book  cannot  be  plaintiff.  I  speak  of 
attacks  on  the  moral  character  of  the  author  ;  and  I  will  not  stop  to  weigh 
the  argument  which  would  disfranchise  him,  because  he  happens  to  be  an 
author. 

This  is,  I  believe,  the  first  attempt  to  try  the  question  of  privilege  by  a 
demurrer  to  the  declaration.  Something  was  said  on  the  argument,  of  the 
declaration  failing  to  point  and  apply  the  imputed  slander  by  proper  explan- 
ations.  This  is  never  necessary  where  the  words  are  plain  in  themselves.  It 
is  difficult  to  read  the  articles  as  set  forth  in  the  counts  without  seeing  at 
once  that  they  are  direct  and  undisguised  attacks  upon  the  moral  character 
of  the  plaintiff  by  name. 

Judgment  for  plaintiff  on  demurrer,  leave,  &c. 


*Jackson,  ex  dem.  Genet  and  others  vb.  Wood.  [  M43  ] 

Since  as  before,  the  revised  statutes,  a  plaintiff  in  ejectment  is  entitled  to  reciter  menu  profits 
Onlj  for  the  period  of  six  years ;  and  now  he  is  limited  to  that  period,  although  the  statute  of 
limitations  be  not  pleaded. 

In  ascertaining  the  moise  profits  or  the  rents  of  premises  situate  in  the  city  of  New- York,  interest 
may  be  computed  upon  rents  from  the  expiration  of  the  quarter-days,  instead  of  the  expira- 
tion of  the  year. 

Mense  profits  in  ejectment.  In  May  term,  1835,  the  plaintiff  recovered 
judgment  in  this  court  in  an  action  of  ejectment  brought  for  the  recovery  of 
certain  premises  situate  in  the  city  of  New-York,  which  judgment  was  af- 
firmed  in  the  court  for  the  correction  of  errors  on  the  30th  December,  1837, 
and  the  proceedings  remitted  to  this  court.  The  plaintiff  thereupon  made 
a  suggestion  upon  the  record  that  he  claimed  from  the  defendant  ^20,000, 
in  which  sum  he  alleged  the  defendant  was  indebted  to  him  for  the  use  and 
occupation  of  the  premises  specified  in  the  first  count  of  the  declaration  in 
ejectment,  from  16th  March,  1818,  until  4th  May,  1835,  when  the  judg- 
ment of  this  court  was  rendered,  during  all  which  time,  the  plaintiff  alleg- 
ed, the  defendant  enjoyed  the  mesne  profits  of  the  premises  recovered,  the 
value  of  which  profits  he  alleged  amounted  to  the  said  sum  of  $20,000, 
and  then  set  forth  a  promise.  The  plaintiff  also  claimed  $5000  for  the  use 
and  occupation  of  the  premises  from  4th  May,  1835,  to  1st  March,  1838, 
during  which  time  he  was  delayed  in  having  execution  by  the  prosecution  of 
the  writ  of  error.  Similar  suggestions  were  made  under  other  counts  in  the 
declaration  in  ejectment.  The  defendant  pleaded  non  assumpsit  to  the  sug- 
gestions, and  gave  notice  with  his  plea  that  on  the  trial  of  the  cause  he 
would  prove  that  during  his  occupation  of  the  premises  he  had  made  perma- 
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nent  improvements  to  an  amount  equal  to  the  plaintiff's  claim.  The  cause 
uras  heard  by  referees,  who  made  a  special  report,  that  if  the  plaintiff  was 

entitled  to  recover  mesne  profits  from  1st  March,  1822,  the  day 
[  *444  ]     when  the  defendant  went  into  possession  of  the  ^premises,  the 

sum  due  to  the  plaintiff  was  $18,800 :  hut  if  the  plaintiff  was 
only  entitled  to  recover  for  the  period  of  six  years  next  before  the  rendi* 
tion  of  the  judgment  in  this  court  in  the  action  of  ejectment,  and  for  the 
period  of  two  years  and  seven  months  thereafter,  during  the  pendency  of 
the  writ  of  error,  then  the  sum  duo  to  the  plaintiff  was  $7,289,04.  The 
referees  also  reported  that  they  had  computed  interest  upon  the  rents  from 
the  expiration  of  each  quarter-day,  and  that  if  the  court  should  be  of  opin- 
ion that  the  interest  should  be  computed  from  the  expiration  of  each  year, 
and  not  from  the  expiration  of  each  quarter-day,  then  the  above  sums  should 
be  reduced,  in  the  one  case  to  $13,509,  and  in  the  other  to  $7,159,04. 

S., Stevens,  for  the  plaintiff,  on  the  coming  in  of  the  report,  moved  for 
judgment  for  the  largest  sum  specified  in  the  report. 

J.  Slosson  and  B,  F.  Butler,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  important  question  in  the  case  is, 
whether  the  plaintiff  is  entitled  to  recover  for  mesne  profits  beyond  six 
years. 

Before  the  revised  statutes,  it  was  well  settled,  that  in  the  action  of  tres- 
pass, the  claim  could  not  be  extended  beyond  that  length  of  time  before 
commencement  of  the  suit.  Bull,  N.  P.  568.  Saund.  PL  and  JEv.  668. 
8  Wendell,  599.  13  Johns,  B.  50.  But  it  was  necessary  to  plead  the 
statute  of  limitations. 

A  suggestion  upon  the  record  of  judgment  in  ejectment  is  now  substitu- 
ted in  lieu  of  the  action  of  trespass.  2  iZ.  S.  236,  §  44,  54.  And  it 
seem  sreasonable  to  conclude,  unless  there  is  something  in  these  provisions  ex- 
tending the  time  beyond  which  a  recovery  could  formerly  be  had,  that  the 
old  rule  in  this  respect  was  not  intended  to  be  altered.  The  reasons  for  the 
limitation  are  as  applicable  to  the  new  as  to  the  old  remedy.  But  we  are 
not  left  to  construction  or  conjecture  as  to  the  intention  of  the  legislature ; 
for  the  50th  section  declares  that  the  plaintiff  shall  not  be  enti- 
[  *445  ]  tied  *to  recover  the  rents  and  profits  of  the  land  recovered,  for 
any  longer  term  than  six  years. 

It  has  been  argued  that  this  was  intended  to  limit  the  right  to  mesne 
profits  which  had  accrued  previous  to  the  commencement  of  the  ejectment ; 
that  the  suggestion  is  but  a  continuation  of  that  suit,  and  therefore  carries 
the  claim,  as  of  coarse,  back  to  that  period.    This  statute  remedy  is  suppos* 
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ed  to  be  analogous  to  the  one  in  the  old  action  of  ejectment,  in  i^hich  dama- 
ges were  recoverable.  I  see  nothing  in  the  provisions  of  the  statute  warrant- 
ing this  view.  The  principle  contended  for  is  entirely  new  in  this  state, 
and  if  the  legislature  had  intended  to  engrail  it  upon  our  law,  it  is  but  rea- 
sonable to  suppose,  thejr  would  have  distinctly  put  it  forth.  For  a  long  time, 
perhaps  soon  after  the  plaintiff  was  allowed  to  recover  the  term  in  ejectment, 
it  has  been  regarded  as  an  action  for  the  trial  of  the  title  anly^  and  the  dam* 
ages  were  merely  nominal.  Selw.  510,  567.  Van  Alen  v.  Rogern^  1 
Johns.  Cas.  283.  Bull.  N.  P.  88.  2  Bacoriy  437.  The  case  of  Van 
Alen  V.  Rogers  shews  that  as  early  as  1800,  the  action  of  ejectment  was 
thus  understood  by  this  court.  Very  express  provisions,  therefore,  might 
be  expected,  if  it  had  been  intended  to  revive  this  long  exploded  practice. 

It  is  also  apparent  from  the  provisions  preceding  the  50ih  section,  that 
the  restriction  was  intended  to  limit  the  recovery  to  the  six  years.  They 
prescribe  the  mode  in  which  the  issue  shall  be  formed  in  pursuance  of  the 
suggestion,  and  the  principles  that  shall  govern  the  trial.  The  plaintiff  is 
required  to  establish,  and  the  defendant  may  controvert  the  time  when  he 
entered  into  possession,  and  during  which  Ke  enjoyed  the  mesne  profits,  and 
the  value  thereof;  he  may  set  off  permanent  improvements,  &c.  The  50th 
section  then  follows,  declaring  the  plaintiff  shall  not  be  entitled  to  recover 
the  rents  and  profits  for  a  longer  term  than  six  years,  obviously  enough  re- 
ferring to  the  whole  time  for  which  a  recovery  may  be  had  in  pursuance  of 
these  proceedings  by  suggestion. 

But  it  is  urged  if  this  remedy  be  intended  simply  as  a  substi- 
tute for  the  action  of  trespass,  then  the  plaintiff  is  entitled  *to  [  *446  ] 
recover  for  the  longest  period  in  this  particular  case,  because  the 
statute  of  limitations  has  not  been  pleaded.  This  is  true,  unless  the  revised 
statutes  have  dispensed  with  the  plea  in  respect  to  this  proceeding.  I  am 
of  opinion  they  have.  The  principle  of  the  50th  section  enters  into  and 
governs  the  remedy  hero  given  to  the  plaintiff;  it  is  an  express  restriction 
upon  him,  and  forms  part  of  the  system.  He  can  no  more  go  beyond  it  on 
an  objection,  than  he  can  recover  the  mesne  profits  without  complying  with 
the  requisites  prescribed  in  the  48th  section.  The  language  of  the  general 
statute  of  limitations  is  altogether  different ;  it  refers  to  the  time  within 
which  the  respective  actions  shall  be  commenced.  This  declares  the  plain- 
tiff shall  not  be  entitled  to  the  rents  and  profits  for  a  longer  term  than  six 
years  ;  and  if  we  may  refer  to  the«revisers'  notes,  the  section  was  made  thus 
explicit  to  avoid  the  necessity  of  pleading  the  statute. 

As  rents  in  the  city  of  New-Tork,  where  these  premises  are  situate,  are 
payable  at  the  usual  quarter  days,  1  R.  S,  736, 1  think  the  referees,  in  as- 
certaining the  value  of  the  mesne  profits,  were  warranted  in  adding  to  the 
annual  rent,  the  interest  quarterly.    So  much  the  plaintiff  has  lost,  and  the 
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defendant  enjoyed,  by  means  of  the  wrongful  possession.  The  aggregate 
6am  for  the  six  years  constitute  the  exact  mesne  profits  upon  the  basis  of 
the  annual  rents  agreed  upon.  I  think  the  plaintiff  therefore  entitled  to 
judgment  for  $7289,04. 

Judgment  accordingly. 


M — »» » 


[  •447  ]  •BuTLBB  vs.  Tucker. 

Where  one  party  enters  into  a  contract  for  the«doing  of  work,  and  binds  himself  that  the  whole 
shall  bo  done  and  completed  to  the  entire  satisfaction  of  the  other  party  and  of  third  persons, 
in  an  action  to  recover  the  price  stipulated  to  be  paid  for  the  work,  it  is  necessary  to  aver  in 
pleading  that  the  work  was  done  to  the  satisfaction  of  the  arbiters  designated  in  the  contract} 
though  it  seems  the  plaintiff  need  not  aver  that  the  work  was  done  to  the  satisfaction  of  the 
other  party,  and  that  in  respect  to  Uiat  stipulation  it  would  be  enoagh  to  aver  that  the  work 
was  done  pursuant  to  the  contract 

Demurrer  to  replication.  The  plaintiff  declared  in  covenant  on  sealed 
articles  of  agreement,  dated  October  14, 1837,  between  the  defendant  of 
the  first  part  and  the  plaintiff  of  the  second  part.  The  plaintiff  covenanted 
to  furnish  all  and  singular  the  granite  required  for  a  certain  building  to  be 
called  the  Leake  and  Watts  Orphan  Asylum^  to  be  erected  at  Bloomingdale, 
in  the  12th  ward  of  the  city  of  New-York,  agreeable  to  the  plans  and  the 
following  specifications,  to  wit,  &;c.  (giving  the  specifications,)  the  whole  to 
he  of  the  best  quality  of  Connecticut  granite^  at  least  equal  to  the  specimen 
shown  to  the  building  committee^  and  to  be  cut  in  the  best  manner^  and  to  be 
delivered  at  the  said  building  at  Bloomingdale,  and  the  whole  to  be  done  and 
completed  to  the  entire  satisfaction  of  the  said  first  party  and  of  the  building 
committee^  and  to  be  furnished  as  fast  as  may  be  required  by  the  defendant. 
For  the  true  and  faithful  performance  of  all  the  eovenantS*and  agreements 
to  be  kept  and  performed  by  the  plaintiff ,  the  defendant  on  his  p:irt  covenant- 
ed to  pay  the  plaintiff  ten  thousand  dollars,  as  follows,  to  wit,  $1100,  when 
all  the  ashlar  to  the  top  of  the  sill  course  is  completed  and  delivered  at  the 
building  ;  further  sums  were  then  mentioned  to  be  paid  at  different  stages  in 
the  progress  of  the  building,  concluding  as  follows :  and  $1600  "  when  the 
whole  is  completed  to  the  entire  satisfaction  of  the  said  first  party  and  the 
building  committee  as  aforesaid.^^ 

The  plaintiff  in  his  declaration  averred  that  be  bad  delivered 
[  *448  ]     at  the  building  all  the  ashlar  to  the  top  of  the  sUl  eoursej  and  al- 
leged for  breach  of  the  defendant's  covenant  that  he  he  had  not 
paid  the^a^  instalment  of  $1100. 

The  defendant,  after  crskviug^oyer  and  settiog.out  the  artiebs^.plaaded  ia 
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his  second  plea,  that  the  plaintiff  did  not,  according  to  the  covenant  on  his 
part,  deliver  at  the  building  a  sufficient  quantity  of  ashlar  of  Comiecticat 
granite  to  the  top  of  the  sill  course,  equal  to  the  ftpecimen  in  the  articles 
mentioned,  dime  and  completed  to  the  satisfaction  of  the  building  committee 
in  the  articles  mentioned.  Verification,  &c.  Third  plea,  that  the  plaintiff 
neglected  and  refused  to  complete  and  deliver  at  the  building  the  ashlar 
necessary  and  required  to  build  said  building  to  the  top  of  the  sill  course, 
of  the  best  quality  of  Connecticut  granite,  equal  toi  the  specimen,  &c.  and 
cut  m  the  best  manner,  and  done  and  completed  to  the  satisfaction  of  the 
building  committee,  contrary,  &c.     Verification,  &c. 

The  plaintiff  replied  to  the  second  plea  that  he  did,  according  to  the  cove- 
nants on  his  part  and  the  true  intent  and  meaning  thereof,  furnish  and  de* 
liver  at  the  building  a  sufficient  quantity  of  ashlar  of  Connecticut  granite  to 

the  top  of  the  sill  course,  equal  to  the  specimen  in  the  articles  mentioned^ 
concluding  to  the  country ;  and  to  the  third  plea,  he  replied,*  that  the  plain- 
tiff did  not  neglect  and  refuse  to  complete  and  deliver  at  the  building,  &c. 
following  the  words  of  the  plea  in  the  conclusion,  where,  instead  of  saying, 
*'  done  and  completed  to  the  satisfaction  of  the  building  committee,"  the 
plmntiff  said,  done  and  completed  according  to  the  form  and  effect,  true  in- 
tent and  meaning  of  the  covenant — concluding  to  the  country.  The  defend- 
ant demurred  to  both  replications,  and  the  plaintiff  joined  in  demurrer. 

W.  S.  Johnson,  for  defendant. 

<7.  Brinckerhoof,  for  plaintiff. 

By  the  Court,  Srokson,  J.  Without  noticing  other  points  which  arise 
out  of  these  pleadings,  it  is  very  evident  that  the  plaintiff  is  un- 
willing to  make,  and  go  to  trial  on  an  'averment  that  he  has  pe]>  [  *449  ] 
formed  his  part  of  the  contract  to  the  satisfaction  of  the  buildi/ig 
committee*  It  seems  probable  that  the  defendant,  as.  a  ^u^id^r^  had  contract- 
ed to  furnish  the  materials  and  put  up  the  walls  pf  this  public  building,  to 
the  satisfaction  of  a  committee  appointed  by  the  founders  of  the  charity  ; 
and  as  he  was  bound  himself  to  submit  to  the  decision  of  an  umpire,  he 
adopted  the  prudent  course  of  inserting  a  like  stipulation  when  he  contract* 
ed  with  third  persons  for  materials  or  portions  of  the  work.  liut  however 
that  may  be,  the  plaintiff  had  not  agreed  to  furnish  and  deliver  granite  of  a 
particular  quality  and  description,  and  to  execute  the  work  in  a  specified 
manner,  but  he  has  also  stipulated  that  the  whole  should  be  done  and  com- 
pleted to  the  entire  satisfaction  of  the  building  committee.  He  is  bound  by 
his  contract.  It  is  not  enough  for  him  to  say,  that  he  has  performed  the 
agreement  in  other  respects,  without  also  alleging,  that  he  has  done  it  to  the 
satisfaction  of  the  arbiters  agreed  on  between  the  parties.     Worsley  y. 
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Wood^  6  T.  R.  710.  Delaware  ^  ff.  Canal  v.  Dubois,  15  Wendell^  89, 
90,  92.  Mn-gan  v.  Bimie,  9  Ding.  672.  TAe  £7.  States  v.  Eobeson^  9 
Pe<m,  819.     I  CTd.  PZ.  312. 

The  defendant  does  not  set  up  that  part  of  the  covenant  which[[^reqmre8 
the  work  to  be  done  to  Mb  satisfaction ;  and  in  omitting  to  do  so,  he  has  act- 
edVerjr  properly.  As  to  that,  it  would  probably  be  enough  for  the  plaintiff 
to  aver,  that  the  work  was  in  all  other  respects  completed  in  pursuance  of 
the  contract ;  for  if  the  defendant  was  not  satisfied  with  such  a  performance, 
it  would  be  his  own  fault ;  and,  as  a  general  rule,  a  party  cannot  insist  on  a 
condition  precedent  when  he  has  himself  defeated  a  strict  performance. 
But  when  parties  fix  on  an  umpire  and  agree  to  abide  his  decision,  neither  of 
them,  without  the  consent  of  the  other,  can  withdraw  the  question  of  per- 
formance from  the  common  arbiter  for  the  purpose  of  referring  it  to  the  decis- 
ion of  a  jury.  This  doctrine  was  not  much  controverted  on  the  argument. 
But  it  was  insisted,  that  the  stipulation  that  the  work  should  be  done  to  the 
satbfaction  of  the  committee,  only  applied  as  a  condition  precedent  to  the 
last  instalment  of  $1600,  to  be  paid  when  the  whole  work  was 
[  *450  ]  completed  ;  and  that  in  *this  action  for  the  first  instalment  of 
1^1100,  the  plaintiff  might  recover  without  averring  performance. 
This  position  cannot  be  maintained.  The  plaintiff,  in  the  first  place,  cove- 
nants to  furnish  all  the  granite  for  the  building,  of  a  certain  quality  and  de- 
scription, and  the  whole  to  be  done  and  completed  to  the  satisfaction  of  the 
committee.  The  defendant  then  agrees,  that  for  the  true  and  faitJ^ul  per- 
formance by  ike  plaintiff,  he  will  pay  $10,000,  in  specified  instalments  as 
the  building  progresses,  beginning  with  $1100,  when  the  ashlar  to  the  top 
of  the  sill  course  should  be  delivered,  and  ending  with  the  last  instalment  of 
$1600,  when  the  whole  should  be  completed  to  the  satirfaction  of  the  commit' 
tee.  It  will  violate  no  rule  of  grammar,  and  is  but  a  reasonable  construc- 
tion of  the  covenant,  to  say,  the  concluding  words  apply  to  the  whole  stipu- 
lation for  payment,  and  that  performance  pro  tanto  by  the  plaintiff  is  an  es. 
sential  on  suing  for  any  one  of  the  prior,  as  it  would  be  in  a  suit  for  the  last 
instalment.  Neither  party  could  have  intended  that  the  defendant  should 
pay  for  materials  which  would  no':  answer  his  purpose  ;  nor  did  they  design 
to  fix  on  a  different  standard  of  performance  in  reference  to  the  different 
stages  in  the  progress  of  the  work. 

But  we  must  look  also  to  the  commencement,  as  well  as  the  conclusion,  of 
the  defendant's  covenant.  It  is /or  the  true  and  faithful  performance  by  the 
plaintiff,  that  the  defendant  agrees  to  pay.  These  words  alone  would  make 
performance  by  the  plaintiff  a  condition  precedent  to  the  payment  of  the 
money.  1  Chit.  PL  312,  and  cases  cited.  The  plaintiff  relies  on  Terry  v. 
Duntze,  2  S.  Black.  389.  But  that  case  was  denied  to  be  law,  and  two 
cases  in  this  court,  resting  on  the  authority  of  that  decimon,  were  expressly 
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overruled  in  Cunningham  v.  Marrell^  10  Johns.  JR.  203.  The  doctrine  oif 
latter  case  has  been  followed  ever  since^  and  is  decbive  against  the  plain- 
tiff. 

Judgment  for  defendant. 


•Luce  t?«.  Cablet.  [  •451  ] 

Where  premises  adjoining  a  river  above  tide  water,  arc  described  as  bounded  by  a  monument 
standing  on  the  bank  of  the  river,  and  a  course  is  given  as  running  fmm  it  down  the  river 
as  it  winds  and  turns  to  another  monument,  the  grantee  takes  usque  JUum  aqiicty  unless  the 
river  be  exprttMltf  excluded  from  the  grant  by  the  terms  of  the  deed. 

A  license  given  by  tiic  owner  of  the  btink  of  a  river  above  tide  water,  to  abut  a  dam  built  across 
such  river  to  the  bank  owned  by  liim,  is  a  perfect  answer  to  a  claim  of  adverse  postession  set 
up  by  the  party  obtaining  such  license,  or  by  n  purchaser  from  him,  although  the  purchase  be 
made  without  notice  of  such  claim. 

Error  from  the  Cortland  C.  P.  Carle j  sued  Luce  in  treipastj  for  tear- 
ing down  part  of  a  dam  across  the  Onondaga  river,  by  means  of  which  dam 
the  mill  of  the  plaintiff  was  supplied  with  water.  The  plaintiff  was  the  own- 
er of  the  land  on  the  weit  tide  of  the  river,  and  Amos  P.  Q-ranger  (under 
whom  the  defendant  acted)  the  owner  of  the  land  on  the  east  side  of  the 
river  at  the  place,  where  the  dam  butted  on  the  shore.  The  river  at  that 
point  is  about  ten  rods  wide,  and  a  portion  of  the  dam  destroyed  was  within 
thirty  feet  of  the  east  shore.  In  1815  Parley  P.  Wood,  who  derived  his 
title  from  one  Barnabas  Wood,  was  the  owner  of  the  east  shore,  and  John 
Smith  the  owner  of  the  west  shore,  and  in  that  year  John  Smith,  by  the  li- 
cense of  Parley  P.  Wood,  extended  the  dam  by  continuing  it  from  an  island 
b  the  river  to  the  east  shore,  a  distance  of  about  thirty  feet.  In  1829, 
John  Smith  sold  his  property  on  the  west  shore  of  the  river  to  William  Smith 
and  anotlier  person,  convoying  to  them  a  right  to  the  dam,  extending  the 
whole  distance  to  the  east  shore  of  the  river,  and  in  1833  the  property  thus 
described  came  to  the  plaintiff  by  sundry  mesne  conveyances.  The  plain* 
tiff,  since  his  purchase,  used  the  dam  and  annually  repaired  it.  On  the  otk- 
er  hand,  Parley  P.  Wood  conveyed  his  property,  in  1832,  to  Daniel  Wood, 
who  in  1885  conveyed  it  to  Amos  P.  Granger.  Barnabas  Wood,  grantor 
of  Parley  P.  Wood,  derived  his  title  by  deed  from  J.  and  S. 
Currey,  bearing  date  10th  Augusi,  •1806.  The  premises  con-  [  '452  } 
veyed  contained  about  300  acres  of  land.  One  of  the  courses, 
in  the  description  of  the  premises  ran  to  a  hemlock  stake  ^*  standing  on  the 
east  bank  of  the  river,  from  thence  down  the  river  dsit  winds  and  turns,  24 
chains  and  94  links,  to  a  hard  maple  tree,''  &c.  ;  and  the  deed  from  Bama- 
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has  Wood^to  Parley  P.  Wood  describes  the  premises  convoyed  as  '*  Begin- 
ning at  a  hard  maple  tree  standing  on  the  east  bank  of  the  Onondaga  river ^^ 
and  then,  after  giving  a  course  and  distance  east^  and  another  norths  pro- 
ceeds as  follows  :  "  thence  west  50  chains  and  10  links  to  the  east  bank  of 
the  Onondaga  river,  (and)  thence  south  along  the  Onondaga  river  to  the 
first  mentioned  bounds,  containing,"  &c.  Upon  this  state  of  facts  the  court 
charjcd  the  jury  that  the  possession  of  the  dam  by  John  Smith  and  William 
Smith  were  not  adverse  to  Parley  P.  Wood  and  those  claiming  under  him; 
it  was  apparent  that  their  possession  was  conventional  and  not  adverse.  But 
if  they  (the  jury)  should  be  of  opinion  that  the  plaintiff,  when  he  bought 
the  mill  and  dam  and  went  into  possession,  supposed  and  believed  that  he 
had  procured  a  full  and  absolute  title  to  the  same,  as  described  in  his  deeds, 
in  good  faith  and  without  notice  of  the  parol  agreements  and  understandings 
between  Parley  P.  Wood  and  John  Smith  and  William  Smith,  then  the 
plaintiff's  possession  would  be  adverse,  (although  the  possession  of  those 
from  whom  he  purchased  was  not  adverse,)  and  the  deed  from  Daniel  Wood 
to  Amos  P.  Granger  would  be  void  joro  tanto.  To  which  charge  the  counsel 
for  the  defendant  excepted.  The  jury  found  a  verdict  for  the  plaintiff,  on 
which  judgment  was  entered.     The  defendant  sued  out  a  writ  of  error. 

jET.  Ballard  ^'  J".  D.  P.  Freer^  for  the  plaintiff  in  error. 

W.  H,  Shanklandy  for  defendant  in  error. 

jBy  the  Court,  Cowen,  J.  It  is  impossible  to  read  the  bill  of  exceptions, 
without  at  once  concurring  with  the  court  below,  that,  independently  of  the 

question  of  adverse  possession  in  the  plaintiff,  when  Granger,  the 
[  *453  ]     defendant's  principal,  *took  his  deed  in  1885,  he  had  a  complete 

title  to  the  soil  on  the  east  side  of  the  Onondaga  river,  usque 
filum  aquce.  The  deed  from  the  Curreys  bounded  Barnabas  Wood  by  a 
stake  and  maple  tree  mentioned  in  the  deed  as  standing  on  or  near  the  cast 
bank,  the  intermediate  line  running  along  the  river  as  it  ^inds  and  turns. 
It  is  never  thought  that  monuments  ir.entioned  in  such  a  deed  as  occupying 
the  bank  of  the  river  are  meant  by  the  parties  to  stand  on  the  precise  water 
line  at  its  high  or  low  mark.  They  are  used  rather  to  fix  the  termini  of  the 
line  which  is  described  as  following  the  sinuosities  of  the  stream,  leaving  the 
law  to  say,  as  the  line  happens  to  be  above  or  below  tide  watery  whether  the 
one  half  of  the  river  shall  be  included,  with  the  islands  which  lie  on  the  side 
of  the  channel  nearest  to  the  line  described.  Where  the  grant  is  so  framed 
as  to  touch  the  water  of  the  river,  and  the  parties  do  not  expressly  excc{<t 
the  river,  if  it  be  above  tide,  one  half  the  bed  of  the  stream  is  included  by 
construction  of  law.    If  the  parties  mean  to  exclude  it,  they  should  do  so 
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by  express  exception.  Without  adhering  rigidly  to  such  a  construction,  \ra- 
ter  gores  would  be  multiplied  by  thousands  along  our  inland  streams  small 
and  great,  the  intention  of  parties  would  be  continually  violated,  and  litiga- 
tion become  interminable.  *In  these  grants,  which  bounded  lach  side  of  the 
Onondaga  river,  the  earlier  proprietors,  it  seems,  understood  their  rights  to 
be  precisely  what  the  common  law  declared  them  to  be  ;  and  when  the 
Smiths  desired,  in  1814  or  1815,  to  avail  themselves  of  a  dam  on  Parley  P. 
Wood^B  side  of  the  island,  they  made  application  to  him  for  license  to  extend 
it,  and  a  full  and  friendly  understanding  was  entered  into  by  jyCiroL  The 
Smiths  had  leave  to  extend  their  dam,  and  Wood  was  to  have  the  benefit  of 
it  for  the  purposes  of  such  machinery  as  he  might  afterwards  choose  to 
erect ;  nay,  the  Smiths  explicitly  recognized  Wood's  title  to  the  island,  by 
first  offering  to  purchase  it.  Failing  in  that,  they  submitted,  and  extended 
their  dam  under  the  parol  license.  Clearly  the  court  below  could  not  do 
otherwise  than  held  the  Smiths  bound  by  that  arrangement.  They  did  not 
put  it  too  strong  to  the  jury,  when  they  said  that  any  claim  of 
•title  by  the  Smiths,  after  thus  coming  in  conventionally  under  [  ^454  ] 
Wood,  could  not  raise  an  adverse  possession  as  against  him  or  any 
person  claiming  under  him.  That  the  court  below  gave  the  grant  to  Barna-  * 
has  Wood  a  construction  by  no  means  too  comprehensive,  may  be  seen  by 
the  late  case  of  Starr  v.  CJiild,  20  Wendell,  149, 156  to  158,  and  the  books 
cited  in  that  case  ;  and  the  effect  of  a  clear  paper  title  recognized  and  acted 
upon  by  the  Smiths,  they  taking  under  it  by  express  agreement  the  right  to 
run  their  dam  from  the  island  to  the  eastern  bank,  was  obviously  not  over- 
rated. They  at  least  were  concluded  against  alleging  an  adverse  possession. 
Colvin  v.  Burnet^  17  Wendell,  564,  568,  9,  and  the  cases  there  cited.  Hart 
V.  Vbse,  19  id,  365.  Parker  v.  Foote,  id.  £09.  Butler  v.  Phelps,  17  id, 
642. 

W^e  think  also  that  the  court  were  bound  to  regard  the  successors  of  the 
Smiths  as  in  the  same  case  with  them,  whether  such  successors  came  in  with 
or  without  notice  of  the  arrangement.  The  court  erred,  therefore,  in  charg- 
ing that  the  jury  might  find  an  adverse  possession  in  the  plaintiff.  It  is  go- 
ing far  enough  to  say  that  a  squatter,  a  man  presumptively  holding  in  privi. 
ty  with  the  true  owner,  may  raise  an  adverse  poasossion  in  his  grantee  by  an 
absolute  conveyance.  Such  an  act  may  be  received  as  evidence  to  overturn 
the  presumption  ;  and  I  take  that  to  be  the  only  principle  on  which  even  the 
naked  possessor  can  work  an  ouster  by  his  deed  to  another.  In  the  case  at 
bar,  there  was  no  room  for  presumption,  any  more  than  if  the  Smiths  hud 
taken  a  lease  of  Wood.  Suppose  the  license  to  extend  the  dam  had  been 
in  writing  or  under  seal.  It  would  have  derived  no  greater  force  from  ei- 
ther circumstance.  It  could  have  taken  no  firmer  ground,  nor  have  been 
more  available,  except  in  the  facility  and  durability  of  the  evidence  by  which 
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it  might  be  established.  Yet  no  one  would  suppose  in  such  a  case,  that  pos- 
session of  the  owner  could  be  disturbed  by  any  adverse  act  of  the  person 
holding  the  license,  any  more  than  if  he  were  a  lessee.  In  both  cases  his 
possession  would  be  the  possession  of  the  true  owfter  ;  his  grantee  steps  into 
the  shoes  of  his  grantor  ;  he  takes  cum  onere.  A  lease  to  his 
[  *455  ]  grantor  is  a  lease  to  him,  and  so  of  a  license  ;  so  of  every  •thing 
by  which  the  grantor  has  encumbered  or  qualified  his  estate. 
Verdicts,  answers  in  chancery  and  other  admissions  of  the  grantor  are  all 
evidence  against  the  grantee.  They  affect  him  in  the  same  degree  as  they 
would  his  grantor,  if  they  had  been  brought  to  act  immediately  on  him. 
Vid.  Brandter,  ex  dem.  Fitch^  v.  Marshall,  1  Caines,  394  ;  Jackion,  ex 
dem.  Gristvold,  v.  Bard,  4  Johns.  R,  230.  In  such  cases  the  law  never 
stops  to  inquire  whether  the  grantee  have  notice  or  not  of  the  mat  ;er  offered 
against  him,  unless  there  lie  some  registry  law  requiring  it.  It  is  not  pre- 
tended that  the  registry  law  extends  to  a  license.  In  the  case  at  bar,  the 
license  was  clearly  proved  by  persons  who  were  themselves  parties  to  it. 
There  was  scaicely  more  room  for  mistake  than  if  it  had  been  under  their 
hands  and  seals.  Clearly,  it  bound  the  plaintiff  as  well  as  the  Smiths.  If 
his  title  has  been  embarrassed  by  the  act  of  his  grantors  or  any  other  per- 
son, he  must  resort  to  a  remedy  on  his  covenants  of  title.  He  cannot  expect 
tliat  the  law  should  give  any  effect  whatever  as  against  Granger,  to  acts  be- 
tween him  and  persons  over  whom  Granger  could  have  no  control. 

It  is  unnecessary  to  consider  the  other  points  in  the  cause  made  by  the 
counsel  for  the  plaintiff  in  error.  They  arc  of  a  minor  character.  The 
court  below  were,  in  the  main,  perfectly  right  ;  but  we  think  they  erred  in 
allowing  an  adverse  possession  to  be  raised  in  behalf  of  the  plaintiff  below, 
unless  the  jury  could  say  they  disbelieved  both  the  witnesses  who  swore  to 
license.  Their  want  of  credibility  was  not  pretended.  So  far  from  that, 
all  parties  assumed  that  they  spoke  the  truth. 

The  judgment  of  the  court  below  is  reversed  ;  venire  de  novo  to  issue 
there  ;  the  costs  to  abide  the  event. 


-*-^«— »< 


[  MSe  ]  •Ketchell  vs.  Bubns. 

On  a  guaranty  endorsed  upon  a  note,  whereby  the  payment  and  collection  of  the  note  is  gnaran* 
tied  to  a  third  person  or  bearer,  an  action  lies  by  any  subsequent  holder  in  his  own  name. 

Error  from  the  Cayuga  common  pleas.  Eetchell  sued  Burns  in  a  jus- 
tice's court,  and  declared  upon  a  guaranty,  endorsed  upon  a  promissory 
note,  in  these  words  :  ^'  For  and  in  consideration  of  thirty-one  dollars  and  fiftj 
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cents  received  of  B.  F.  Spencer,  I  hereby  guarantee  the  payment  and  col- 
lection of  the  n-ithin  note  to  him  or  bearer.  Auburn.  Sept.  26,  1837." 
(Signed)     Thomas  Burns.     The  note  upon  ^hich  the  guaranty  was  endors* 

ed,  was  in  these  words  :  *'  ^y  the  first  day  of  July  next,  I  promise  to  pay 
Andrew  H.  Cooper  or  bearer^  thirty-one  dollars  and  fifty  cents,  with  use,  for 
value  received.  Hannibal,  Sept.  12, 1837."  (Signed)  Chauncy  C.  Par- 
sons. To  this  declaration  the  defendant  demurredj  because  it  was  not  al- 
leged  that  judgment  had  been  obtained  against  Parsons^  the  maker  of  the 
note,  and  that  the  action  could  not  be  sustained  against  the  defendant.  The 
justice  overruled  the  demurrer,  and  the  defendant  pleaded  to  issue.  The 
defendant  then,  on  the  trial  of  the  cause,  moved  that  the  plaintiff  be  non- 
suitedj  on  the  ground  that  the  action  should  have  been  brought  in  the  name 
of  Spencer^  and  not  in  the  name  of  the  holder  of  the  guaranty.  The  jus- 
tice refused  to  nonsuit  the  plaintiff,  and  rendered  judgment  in  his  favor. 
The  defendant  appealed  to  the  Cayuga  common  pleas,  where  the  cause  was 
tried  by  a  jury,  who  found  a  verdict  for  the  plaintiffs  subject  to  the  opinion 
of  the  court  upon  the  question  whether  the  guaranty  was  such  an  instru- 
ment as  gave  the  plaintiff  (a  subsequent  holder)  a  right  of  action  thereon  in 
fas  own  name.  The  common  pleas  were  of  opinion  that  the  plaintiff  had  no 
right  to  bring  an  action  upon  the  guaranty  in  his  own  name,  and  accordingly 
rendered  judgment  for  the  defendant.  The  plaintiff  sued  out  a  writ  of  er- 
ror. 

•P.  a.  Clark,  for  plaintiff  in  error.  [  ^467  ] 

J".  Porter  for  the  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  Regarding  the  legal  effect  given  to  this 
form  of  guaranty  by  the  decisions  in  this  court,  the  plaintiff  below  was  enti- 
tled to  recover.  It  amounts  to  an  absolute  promise  to  pay  the  note  if  the 
maker  fails  at  the  day.  20  Johns.  R.  366.  19  Wendell,  202.  It  is  a 
new  note  for  the  payment  of  the  money,  upon  full  consideration,  and  as  it  is 
made  payable  to  Spencer  or  bearer,  it  is  negotiable.  See  also  17  Wendell, 
214,  and  6  Conn.  R.  316. 

It  was  supposed  that  this  case  should  be  governed  by  Lamourieuxv.  Hew- 
itt, 5  Wendell,  307 ;  but  there  the  guaranty  did  not  import  an  absolute  un- 
dertaking to  pay.  The  endorsement  was,  I  warrant  the  collection  of  the  with- 
in note,  for  value  received;  importing,  simply  a  special  agreement,  that  if  the 
money  could  not  be  collected  of  the  maker,  the  defendant  would  p^y.  Here 
the  promise  to  pay  is  absolute  and  unconditional  to  Spencer  or  bearer — ^in 
terms  a  full  negotiable  note. 

It  is  agreed  if  the  endorsement  had  been  in  blank  by  Burns,  while  the 
DOfte  was  in  the  hands  of  the  original  payee,  the  latter  ought  have  filled  it 
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up  and  recovered  as  on  a  promissory  note  payable  to  himself.  21  Wendell, 
5110.  Here  the  defendant  has  done  the  same  and  more,  for  he  has  added 
words  of  negotiability. 

Judgment  reversed ;  venire  de  7iovo  by  Cayuga  common  pleas ;  costs  to 
abide  the  event. 


[  MSB  ]  •Hog  AN  &  Miln  vs.  Shorb. 

Where  goods  belonging  to  his  prindpal^  were  sold  by  a  /ador  without  knowledge  of  the  owner- 
ship on  the  part  of  the  purchaser,  tlic  latter,  in  an  action  on  the  contract  by  the  principal,  for 
the  price  of  the  goods,  was  held  entitled  to  set-off"  a  demand  against  the  factor,  although  the 
snlu  wns  a  cash  sale,  and  the  purchaser,  when  he  obtained  the  goods,  did  not  intend  to  abide 
by  his  contract,  but  purposed  to  set-off  his  demand  against  tlic  factor. 

It  was  further  held,  that  the  purchaser  in  this  case  was  entitled  to  his  set-off,  although  it  consist- 
ed of  a  note  of  the  factor  not  due  until  forty-five  days  after  the  bale,  the  principal  not  having 
commenced  liis  suit  until  after  the  maturity  of  the  note. 

Whether  if  the  factor  or  the  principal,  on  discovering  tliai  the  purchaser  did  not  intend  to  pay 
cash,  might  have  disaffirmed  the  contract  and  brought  trover  for  the  goods,  guere. 

Error  from  the  New-York  C.  P.  Shorb  sued  Hogan  ^  Miln  in  assump- 
sit for  goods  sold  and  delivered,  and  on  tho  trial,  claimed  to  recover  the  price 
of  50  bags  of  pimento  or  allspice.  The  plaintiff  lived  in  Baltimore,  and  the 
defendants  in  New-York.  The  sale  was  made  by  John  B,  C.  Morris,  who 
also  resided  in  New-York.  Morris  testified  that,  as  the  agent  of  the  plain- 
tiff, he  sold  the  goods  to  the  defendants  about  the  27th  April,  1838,  for 
^304,20.  But  the  name  of  the  principal  was  not  disclosed.  The  sale  was 
for  cash,  or  payable  in  from  two  to  six  days,  which  was  deemed  a  cash  sale. 
Morris  had  himself  stopped  payment  20  days  before  the  sale,  and  that  fact 
was  notorious.  At  the  time  of  the  sale  the  defendants  held  Morris'  note, 
given  to  them  for  $618,92,  but  which  would  not  become  due  until  the  11th 
June  following.  Morris  first  sent  a  boy  for  the  money  immediately  after  the 
sale,  but  it  was  not  paid.  He  then  called  himself  on  two  occasions,  but  the 
defendants  said  they  were  short  of  funds,  and  wanted  him  to  wait  a  little. 
About  fifteen  or  twenty  days  after  the  sale,  Morris  called  a  third  time,  and 
the  defendants  then  told  him  they  thought  he  ought  to  let  it  be,  and  let  it  go 
against  the  note  that  was  coming  due.  Morris  answered  that  he  had  no  right 
to  do  that — that  the  goods  did  not  belong  to  him,  and  he  must 
[  •459  ]  'get  the  iLoney.  Ht  told  them  that  the  owne)  lived  in  Balti- 
more ;  and  he  thinks  he  gave  the  owner's  name,  but  of  that  bo 
could  not  speak  with  any  certainty.  Morris  further  testified  that  he  was  a 
commission  merchant,  and  such  was  his  sign — and  that  if  the  defendants  did 
not  know  it,  every  body  else  did.     Pie  had  no  doubt  that  the  defaidants 
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knew  he  had  stopped  payment  before  the  sale.  Evidence  was  given,  tending 
to  show  that  the  deibnd:  nts  made  the  purchase  with  the  intent  to  set-off  the 
notey  instead  of  paying  cash,  according  to  the  contract, 

Stanton  a  produce  broker,  made  the  sale  for  Morris.  He  testified  that 
lie  did  not  know  that  the  plaintiff  was  the  owners  and  that  he  sold  the  proper- 
ty to  the  defendant  as  belonging  to  Morris*  He  further  testified  that  he  did 
not  know  that  Morris  was  a  commission  merchant,  and  did  not  consider  him 
as  such,  and  Morris  always  dealt  with  him  on  his  own  account.  The  suit 
was  not  commenced  until  November,  1838,  before  which  time  the  note  had 
become  due.  The  defendants  g;ave  the  note  in  evidence,  and  claimed  it  as 
a  setoiT. 

The  judge  charged  the  jury,  first,  that  if  the  defendants  treated  with 
Morris  as  the  principal  or  owner  of  the  f>imento,  and  knew  him  only  as  such 
owner  at  the  time  of  the  sale,  although  it  was  a  sale  for  cash,  the  plaintiff 
was  bound  by  the  sale  as  one  made  by  Morris  in  his  own  right,  and  the  set- 
off could  be  allowed.  Second,  that  a  fraudulent  purchaser  acquires  no  title 
against  the  vendor ;  and  if  the  defendants  did  not  purchase  the  pimento  of 
Morris  with  an  honest  intent  to  pay  cash  as  agreed,  but  with  the  disguised 
and  fraudulent  object  of  obtaining  possession  of  the  property  merely  to  ap- 
ply it  to  the  payment  of  the  note,  suppressing  the  object  from  Morris,  then 
the  set  off  could  not  be  allowed,  if  the  plaintiff  was  the  true  owner  of  the 
article  sold,  although  ho  was  not  known  to  the  defendants  as  such  owner  at 
the  time  when  they  purchased.  To  the  second  branch  of  the  charge,  the 
defendants  excepted.  The  jury  found  a  verdict  for  the  plaintiff  for  the 
price  of  the  goods ;  and  judgment  having  been  rendered  in  his  favor,  the 
defendants  now  bring  error. 

S.  Sherwoodj  for  plaintiffs  in  error.  [  MGO  ] 

H.  F.  Clarkf  for  defendants  in  error. 

Bronson,  J.  If  the  defendants  were  contending  with  Morris^  I  do  not 
see  bow  the  set-off  could  be  resisted.  By  an  absolute  delivery  of  the  goods, 
he  waived  the  condition,  on  which  he  might  otherwise  have  insisted,  of  hav- 
ing present  payment.  Lupin  v.  Marie^  G  Wendell^  77.  Though  if  the 
delivery  had  been  procured  by  fraud  on  the  part  of  the  vendees,  the  title 
would  not  have  passed.  Earl  of  Bristol  v.  WiUmore^  IBarn.  ^  Cress.  614. 
WUmarth  v.  Mountford,  4  Hash.  C.  C.  R.  79.  It  is  not  necessary  that 
tlic  sale  should,  in  express  terms,  be  for  cash.  If  the  vendor  do  not  agree 
to  sell  on  credit,  he  is  not  obliged  to  part  with  his  goods  until  the  price  is 
paid.  But  this  condition,  whether  express  or  implied,  will  be  waived  by  an 
absolute  delivery,  if  it  was  not  brought  about  by  an  artifice  on  the  part  of 
the  vendee. 
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It  is  said  that  the  title  did  not  pass  as  against  Morris — considering  him  as 
the  owner  of  the  goods — on  account  of  the  fraudulent  purpose  of  the  ven- 
dees to  set-off  their  note,  instead  of  paying  cash  according  to  the  agreement. 
If  this  can  properly  be  characterized  as  a  fraudulent  transaction — Chapman 
V.  Lathropj  6  Cowen^  110 ;  Eland  v.  JBTarr,  1  Ea%t^  375  ;  Downer  v.  Eg- 
gleston^  15  Wendell,  51 — it  is  too  late  to  set  up  such  an  allegation  after 
affirming  the  sale  by  repeated  applications  for  payment,  and  bringing  an 
action  to  recover  the  price  of  the  goods.  In  Chapman  v.  Lathrop  the  ven- 
dors attempted  to  disaffirm  the  sale,  and  after  a  demand  brought  trover  to 
recover  the  goods.  But  they  had  waited  a  fortnight  after  the  delivery  before 
the  demand  was  made,  and  the  action  failed.  It  may,  perhaps,  be  an  open 
question  whether  the  vendor,  immediately  after  the  delivery  and  when  he 
first  discovers  that  the  vendee  does  not  intend  to  abide  by  his  contract  to 
pay  cash,  may  not  disaffirm  the  sale  and  bring  trover  for  the  goods,  if  they 

still  remain  in  the  hands  of  the  vendee. 
[  Mei  ]  But  Morris  has  never  attempted  to  recall  the  goods  ;  and  •what- 
ever may  be  the  fraud,  if  the  goods  are  actually  delivered  in  pur- 
suance of  a  contract  of  sale,  the  bargain  cannot  be  so  absolutely  void  but 
the  vendor  may  elect  to  affirm  it.  An  action  for  the  price  of  the  goods  is  a 
plain  affirmance  of  the  sale  ;  and  any  considerable  delay  in  requiring  a  re- 
turn of  the  goods  after  discovering  the  fraud,  would,  I  think,  work  the  same 
consequence. 

If  Morris  had  brought  the  action,  the  set-off  could  not  have  been  resisted, 
how  stands  the  case  with  the  plaintiff  ?  When  the  sale  is  made  by  a  factor, 
an  action  for  the  price  ipay  always  be  brought  by  the  principal,  as  well  as 
by  the  agent  ;  and  the  rule  is  the  same,  although  the  agent  act  under  a  del 
credere  commission.  But  the  principal,  by  suing  in  his  own  name,  cannot 
defeat  the  existing  equities  between  the  vendee  and  the  factor,  unless  they 
are  chargeable  with  collusion,  or  there  has  been  some  act  on  the  part  of  the 
vendee  which  operates  as  a  fraud  upon  the  owner  of  the  property.  One  of 
the  earliest  reported  cases  on  this  question  is  Rayhone  v.  Williams^  7  T.  if. 
356,  note  (a.)  where  the  rule  is  thus  laid  down  by  Lord  Mansfield  :  "  Where 
a  factor  dealing  for  a  principal,  but  concealing  that  principal,  delivers  goods 
in  his  own  name,  the  person  contracting  with  him  has  a  right  to  consider  him 
to  all  intents  and  purposes  as  the  principal  :  and  though  the  real'  principal 
may  appear  and  bring  an  action  upon  that  contract  against  the  purchaser  of 
the  goods,  yet  that  purchaser  may  set-off  any  claim  he  may  have  against  the 
factor  in  answer  to  the  demand  of  the  principal.  This  has  been  long  set- 
tled." This  case  was  followed  in  George  v.  Clagetty  7  T,  R.  355  ;  which  is 
considered  a  leading  case,  2  Smith,  Lead,  Cos,  77,  and  has,  I  believe, 
never  been  questioned.  The  same  principle  applies  where  one  of  several 
partners  is  permitted  to  act,  and  hold  himself  out  to  the  world  as  though  be 
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were  the  only  person  interested  in  the  business.  He  cannot,  by  uniting  the 
name  of  the  sleeping  partners  in  a  suit  against  a  third  person,  defeat  a 
set-off  which  would  have  been  available  had  he  sued  alone.  Stracy  and 
others  v.  Deet/,  7  T.  E.  361,  note  (c.)  See  also  Coats  v. 
Lewes,  444.  Blackburn  v.  Scholes,  2  Campb.  341.  *Carr  v.  [  •462  ] 
HinchUffy  4  Bam.  ^  Cress.  547.  In  Baring  v.  Corrie^  2  Barn. 
^  Aid.  137,  the  sale  was  made  by  a  broker ,  and  in  an  action  by  the  princi- 
pal, the  vendees  were  not  allowed  their  debt  against  the  agent.  But  the 
case  tamed  principally  on  the  distinction  between  &  factor^  who  is  usually  en- 
trusted with  the  goods  and  sells  in  his  own  name,  and  a  broker ,  who  is  not 
usually  entrusted  with  the  goods,  and  ought  only  to  sell  in  the  name  of  his 
principal  :  and  stress  was  laid  on  the  fact,  that  the  plaintiffs  had  not  enabled 
the  broker  to  impose  on  third  persons,  by  entrusting  him  either  with  the  pos- 
session of.  the  goods,  or  the  muniments  of  their  title. 

When  the  name  of  the  principal  is  disclosed  at  the  time  of  the  sale,  the 
vendee  has  no  right  to  set  up  any  equities  between  himself  and  the  factor  to 
defeat  the  action  of  the  owner  ;  and  the  same  consequence  will,  I  think, 
follow,  if  the  vendee  knew,  or  had  good  reason  to  believe,  he  was  dealing 
with  the  agent  of  another,  although  the  name  of  the  principal  was  not  dis- 
closed. Maanss  v.  Henderson.  1  East,  335.  2  Smith.  Lead.  Cas.  79, 
Tiote  to  G-eorge  v.  Clagett.  But  a  mere  general  knowledge  that  the  person 
selling  the  goods  is  a  factor,  if  ho  also  carry  on  business  on  his  own  account, 
will  not  be  sufScient  to  charge  the  vendee  with  notice.  Moore  v.  Clementson, 
2  Campb.  22.  He  must  know  or  have  good  reason  to  believe  that  the  vend- 
or is  acting  as  the  agent  of  some  other  person  in  that  particular  transaction. 

In  this  case,  the  jury  would  have  been  authorized  to  find,  1.  That  the 
plamtiff  was  the  owner  of  the  goods  ;  2.  That  Morris  sold  as  though  he 
were  the  owner,  without  disclosing  the  name  of  his  principal  ;  3.  That  Mor- 
ris was  a  commission  merchant,  also  carrying  on  business  on  his  own  account ; 
4.  That  he  had  a  few  days  before  stopped  payment,  and  that  this  fact,  as 
well  as  the  general  nature  of  his  business,  was  known  to  the  defendants  at 
the  time  of  the  sale  ;  and  5.  That  although  the  sale  was  for  cash,  the  de- 
fendants intended  to  pay  for  the  goods  by  the  note  of  Morris.  Would  any 
or  all  of  these  facts  authorize  the  jury  to  find  that  the  defendants  knew 
or  had  good  reason  to  believe  that  Morris,  in  this  particular 
transaction,  was  acting  as  the  •agent  for  some  other  person  ?  I  [  ^463  ] 
think  not.  The  fact  that  Morris  was  a  commission  merchant,  had 
little  or  no  tendency  to  prove  notice,  because  he  was  also  a  trader  on  his 
own  account.  The  fact  that  he  had  stopped  payment  proves  nothing,  because, 
after  the  happening  of  that  event,  he  would  be  as  likely  to  sell  his  own  goods 
as  he  would  the  goods  winch  a  third  person  had  previously  entrusted  to  him. 
And  the  fact  that  the  defendants  btended  to  set  off  the  note,  rather  tends 
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to  show  that  they  believed  Morris  was  the  principal,  for  otherwise  they  could 
hardly  hope  to  accomplish  their  object.  The  judge  would,  I  think,  have 
been  well  warranted  in  telling  the  jury  that  the  defendants  were  entitled  to  a 
verdict.  It  will  not  do  in  such  cases  to  guess  that  the  vendee  had  notice. 
It  must  appear  from  the  nature  of  the  transaction,  or  from  something  which 
transpired  before  the  contract  was  completed,  that  the  vendee  had  good  rea- 
son to  believe  he  was  dealing  with  an  agent.  In  a  commercial  community, 
no  rule  short  of  this  will  afford  sufficient  protection  to  purchasers. 

The  law  was  correctly  stated  in  the  first  branch  of  the  charge,  that  if  the 
defendants  treated  with  Morris  as  the^  principal,  and  knew  him  only  as  own- 
er at  the  time  of  the  sale,  the  plaintiff  was  bound,  and  the  set  off  could  be 
allowed.  But  the  defendants  were  deprived  of  the  benefit  of  this  instruc> 
tion,  by  that  which  immediately  followed.  In  the  second  branch  of  the 
charge,  the  judge  told  the  jury  that  a  fraudulent  purchaser  acquires  no  title 
against  the  vendor ;  and  he,  in  effect,  instructed  them,  that  the  defendants 
were  such  fraudulent  purchasers,  and  that  the  set  off  could  not  be  allowed, 
if  the  jury  believed  that  the  defendants  purchased  the  goods  with  a  fraudu- 
lent intent  to  pay  Morris  by  his  own  note,  instead  of  paying  cash  according 
to  the  agreement.  But  the  plsuntiff  does  not  seek  to  disaffirm  the  sale  and 
reclaim  the  goods  on  the  ground  of  fraud.  By  bringing  this  action  for  the 
price,  he  affirms  the  sale.  His  language  to  the  defendants  is,  ^^  although 
you  intended  to  defraud  Morris  by  not  performing  your  contract  to  pay  cash, 

I  waive  that  objection ;  I  elect  to  consider  the  sale  valid,  and  you 
[  *464  ]     must  pay  me  the  price."    And  then  the  question  arises,  Vheth- 

er  the  defendants  are  not  entitled  to  their  set  off;  and  that  ques- 
tion depends  on  the  inquiry  whether  they  dealt  with  Morris  as  principal,  with- 
out notice  that  he  was  acting  for  another. 

I  was  inclined,  on  the  argument,  to  think  the  judgment  might  be  support- 
ed on  the  ground  that  the  note  had  not  become  due  at  the  time  the  defend- 
ants were  informed,  two  or  three  weeks  after  the  sale,  that  Morris  was  not 
the  owner  of  the  goods.  But  the  case  was  not  put  upon  that  ground  by  the 
court  below.  It  was  treated  as  a  question  of  fraud.  And  besides,  further 
reflection  has  led  me  to  doubt  the  correctness  of  my  first  impression.  Either 
Morris,  as  the  vendor,  or  the  plaintiff  as  owner,  might  have  defeated  the  set 
off  by  suing  for  the  price  before  the  note  fell  due.  But  that  was  not  done  ; 
and  having  waited  until  the  note  became  the  proper  subject  of  a  set  off,  the 
defendants  have  got  rid  of  that  difficulty.  The  only  question  now  is,  wheth- 
er they  can  set  off  a  debt  which  they  held  at  the  time  of  the  sale,  and  which 
was  due  at  the  time  the  suit  was  commenced.  The  principal  may  no  doubt 
come  in  at  any  time  after  the  sale,  and  arrest  all  further  dealing  between  his 
agent  and  the  vendee ;  and  if  after  notice  from  the  principal,  the  vendee 
pays  the  agent,  or  acquires  a  demand  agunst  him,  he  cannot  set  that  up  as 
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a  defence  in  an  action  bj  the  owner  of  the  goods.  Bat  notice  after  the  sale 
will  not  defeat  any  eqnitj  already  existing  between  the  vendee  and  the 
agent.  The  defendants  had  snch  an  equity.  They  bought  the  goedsfor  the 
very  purpose  of  obtaming  payment  of  their  debt  against  Morris ;  and  the 
right  to  set  off  the  note,  though  inchoate  at  the  time  of  sale,  became  perfect 
before  the  suit  was  commenced.  Although  the  plaintiff  might  have  succeed- 
ed by  suing  at  an  earlier  day,  he  has  suffered  that  advantage  to  slip,  and  the 
case  now  stands  as  it  would  have  done  had  the  note  been  due  at  the  time  of 
the  sale. 

The  Chief  Justice  concurs  in  the  result  of  this  opinion  on  the  sole  ground 
&st  the  case  was  improperly  put  to  the  jury  as  a  question  of  fraud. 

Judgment  reversed. 


-»^i-«~ 


•Dudley  v9.  Bollbs.  [  ♦465  ] 

A  aenant  in  chai^  of  tbe  property  of  his  master,  which  has  been  injured  or  destroyed  by  the 
ne^igence  of  another,  is  a  competent  witness  in  an  action  hy  the  matter  for  the  recovery  of 
damages  ;  bnt  is  not  a  competent  witness  in  an  action  against  the  master  for  an  injury  to  the 
property  of  another  through  his  (the  seryant's)  alleged  negligence, 

fiyidence  of  preyious  statements  made  by  a  witness  in  (x^firmation  of  his  testimony  is  in  gen- 
eral inadmissible. 

A  trayeller  on  horseback  meeting  another  horseman  or  a  yehide  on  a  public  highway  is  not  re- 
quired to  turn  out  in  any  particular  Erection  to  avoid  collision ;  all  that  is  required  is  prudent 
<caze  under  existing  drcumstances. 

Error  from  the  Chenango  common  pleas.  BoUes  sued  Dudley  in  a  jus- 
tice's court,  and  declared  against  him  in  a  special  action  on  the  case,  ^^  for 
driving  immoderately  and  unlawfully,  a  mule  in  a  cutter,  on  a  public  high- 
way in  the  town  of  Smithville,  so  as  to  run  against  a  certain  mare  in  the 
possession  of  the  servant  of  the  plaintiff,  m  such  a  manner  as  to  cause  her 
death,  on  the  7th  day  of  March,  1838."  The  defendant  pleaded  the  gen- 
eral issue.  The  cause  was  tried  by  a  jury,  who  found  a*  verdict  for  the 
plaintiff,  with  $40  damages,  on  which  judgment  was  rendered.  The  de- 
fendant appealed  to  the  Chenango  common  pleas.  On  the  trial  in  that 
court  a  motion  was  made  to  nonsuit  the  plaintiff  because  it  was  not  stated 
in  the  declaration  that  the  act  complained  of  was  done  negligently,  and  that 
title  in  the  mare  eitiier  absolute  or  limited  was  not  alleged  to  be  in  the 
plaintiff.  The  court  refused  to  grant  the  nonsuit.  The  plsdntiff  called 
Augustue  Bartle  as  a  witness.  He  was  the  servant  of  the  plaintiff,  and 
rode  the  mare  at  the  time  of  the  injury.  The  defendant  objected  to  his 
competency  as  a  witness^  but  the  objection  was  overruled,  and  he  was  sworn. 
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He  proved  that  the  defendant's  mule,  being  on  a  trot  in  the  cutter,  struck 
and  killed  the  plaintiff's  mare,  while  the  witness  who  was  riding  her,  was 

in  the  act  of  turning  out  on  the  side  of  the  road  upon  his  left, 
[  *i6Q  ]     with  a  view  to  avoid  the  cutter.     This  witness  was  ^contradicted 

as  to  sor.:ie  particulars,  and  it  was  proved  that  he  had  made  state- 
ments materially  variant  from  his  testimony  in  court.  In  reply,  the  plain- 
tiff offered  proof  that,  about  the  time  of  the  accident,  he  had  made  state- 
ments to  other  witnesses  conforming  to  what  he  had  sworn  on  the  trial. 
This  was  objected  to  ;  but  the  evidence  was  received.  The  defendant  re- 
quested the  court  to  charge  that  the  plaintiff's  servant  was  bound  to  turn 
to  the  right  with  his  mare,  on  meeting  the  cutter.  This  they  declined  to 
do  :  and  on  the  contrary,  instructed  the  jury  that  the  servant  was  not  in 
fault  for  turning  to  the  left.  The  defendant  excepted  to  the  several  decis- 
ions of  the  court  and  to  the  charge  ;  and  the  verdict  and  judgment  being 
against  him,  he  brought  error. 

H,  R.  Mygatty  for  the  plaintiff  in  error. 

W.  M.  Patterson^  for  defendant  in  error. 

By  the  Court,  Co  wen,  J.  The  defendant  cannot  take  advantage  of  a 
defect  in  the  declaration  by  a  motion  to  nonsuit  the  plaintiff.  The  objection 
should  be  taken  by  demurrer,  or  in  arrest  of  judgment,  or  by  writ  of  error. 
The  averment  of  immoderate  driving  may,  perhaps,  be  considered  as  eqmva- 
lent  to  one  of  negligent  driving ;  and  in  this  respect  the  declaration  here 
sustainable  on  error  after  verdict ;  though  the  same  thing  can  perhaps  hard- 
ly be  said  of  the  total  omission  to  shew  property  in  the  mare.  The  declara- 
tion was  simply  for  an  injury  to  a  mare  in  possession  of  the  plaintiff's  ser- 
vant. This  might  as  well  be  the  mare  of  a  stranger  as  of  the  plaintiff. 
The  objection  certainly  would  not  lie  upon  certiorari  after  a  full  trial  on  the 
merits,  it  appearing  by  the  return  of  the  justice  that  property  was  made  out 
in  fact.  The  only  mode  of  raising  the  objection  in  such  case  would  bo  by 
demurrer ;  but  on  appeal,  the  evidence  is  not  returned,  nor  is  it  brought 
here  by  a  bill  ot  exceptions  in  such  a  form  as  to  supply  any  defect  in  the 

declaration  which  would  not  be  cured  by  verdict  at  the  common 
[  •467  ]     law.     The  total  omission  to  show  title  to  the  •property  for  which 

the  pljdntiff  below  recovered  is  clearly  such  a  defect.  As  the 
cause  must  go  down  for  a  new  trial,  for  error  appearing  in  the  bill  of  excep- 
tions, the  plaintiff  below  should  in  prudence  obtain  leave  to  amend. 

Was  the  plaintiff's  servant  a  competent  witness  ?  -  His  negligence  was 
clearly  in  issue  ;  and  if  the  mjury  imputed  to  the  defendant  arose  from  such 
negligence,  the  witness  was  liable  to  the  plaintiff.    A  recovery  against  the 
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defcodant  would  not,  however,  have  the  effect  in  itself  to  exonerate  him. 
His  negligence  in  truth  causing  the  death  of  the  mare,  the  master  might 
sue  and  reco^r  against  him  notwithstanding  an  uncollected  verdict  and 
judgment  against  the  defendant.     The  servant  is  equally  a  wrongdoer  and 
equally  liable  although  the  master  recover  against  another  as  the  real  wrong- 
doer, on  the  strength  of  the  servant's  testimony.    In  ordinary  cases  it  is 
perfectly  well  settled  that  where  you  sue  one  of  two  joint  wrongdoers,  you 
may  resort  to  the  other  as  a  witness.     This  is  allowed  in  England  even 
where  a  recovery  against  one  operates  per  «6  as  a  bar  to  an  action  against 
the  other ;  a  fortiori  in  this  state,  where  it  is  so  only  sub  raodoy  and  not  till 
the  plaintiff  has  finally  elected  to  collect  of  the  first  by  at  least  taking  out 
execution.     The  plaintiff's  agent  is  constantly  received  for  him,  even  where 
his  negligence  would  defeat  the  action  and  turn  the  plaintiff's  remedy  upon 
the  witness.     But  the  cases  are  conflicting  as  to  the  servant.    When  called 
for  the  defendant,  all  cases  agree  that  he  is  not  admissible.     The  verdict 
agtdnst  the  master  would,  in  such  case,  always  be  evidence  against  him  to 
show  the  amount  of  damages  for  which  he  may  become  liable  over ;  1  Phil. 
Ev,  56,  131,  Cowm  ^  HilVs  ed.,  note  95,  p.  106,  7 ;  note  244,  p.  256; 
id.  p.  1530, 1 ;  and  with  us,  I  apprehend,  it  would  be  conclusive,  on  prov- 
ing that  he  had  notice,  and  was  called  on  to  defend  the  original  action.    He 
stands  in  the  relation  of  an  indemnitor  or  a  warrantor  against  an  injury. 
The  argument  for  exclusion  thus  becomes  obvious  and  conclusive.     Clearly, 
however,  the  same  principle  does  not  apply  when  he  is  called  for  the  plain* 
tiff.     The  verdict  is  not  evidence  against  him,  though  his  master 
should  fail  in  the  action.     PJdl  Ev.  99,  8^7*  ed.    The  •failure     [  MeS  ] 
may  arise  from  causes  over  which  the  servant  never  had  any  con- 
trol, and  for  which  he  is  not  accountable .-  such  as  the  want  of  proof,  or  neg- 
ligence in  the  conduct  of  the  cause.     On  the  other  hand,  it  is  true  his  own 
oath  may  in  the  result  work  a  recovery  against  another,  and  a  consequent 
satisfaction  exonerating  him.     So  of  the  agent  and  joint  wrongdoer.     They 
are  brought  up  as  witnesses  to  work  the  same  consequence  in  their  own  favor. 
So  the  endorser  of  a  promissory  note,  called  by  his  endorsee  against  the 
maker.     Yet  he  is  uniformly  received  in  England ;  and  though  not,  perhaps, 
yet  receivable  with  us,  he  certainly  is  by  several  courts  in  this  country. 
The  effect  of  the  servant's  testimony  in  his  favor  is  contingent,  nothing 
more ;  and  it  is  a  general  rule  that  mere  contingent  interest  shall  not  ex- 
clude a  witness.     In  what  cases  it  shall  be  deemed  contingent  the  authori- 
ties are  not  uniform ;  and  perhaps  least  of  all  on  the  point  now  presented. 

When  Mr.  Phillipps  wrote  his  7th  edition,  he  felt  authorized  to  do  no  more 
than  notice  the  exclusion  of  the  servant,  when  his  master  was  defending. 
Westminster  Hall  seems  not  to  have  been  considered  as  having  spoken  deci- 
sively against  his  admission  for  the  master  when  plaintiff,  though  the  point 


468  CASES  IN  THE  SUPREME  COURT 

Albany,  October,  1840.^Dadle7  t.  Bolles. 

had  been  directly  decided  in  Moorish  v.  Foote^  2  Moor.  508,  8  Taunt.  453, 
and  Miller  v.  Falconer,  1  Camp.  251 ;  and  there  were  several  other  cases 
-which  went  that  length  in  principle.  Such  were  all  those  which  held  that 
in  an  action  against  one  for  a  debt  due  from  him  and  another,  the  latter 
could  not  be  received  as  a  witness  for  the  plaintiff,  because  by  promoting  a 
recovery  he  might  place  himself  in  a  condition  of  security.  We  had  occa- 
sion  to  notice  several  of  these  cases  in  considering  Collins  v.  FUis,  21  Wen- 
dell,  399,  400.  Several  American  cases  are  there  cited  to  the  same  effect, 
and  one  or  two  in  this  court.  Collins  v.  Ellis  is  itself  one  of  this  charac- 
ter. The  witness  was  called  to  raise  a  fund  in  the  hands  of  the  defendant 
by  which  the  witness'  own  debt  might  be  discharged.  Soon  afler  Phillipps' 
7th  edition  was  published,  a  series  of  nisi  prius  decisions  took  place  by 

which  the  doctrine  was  entirely  settled  in  England,  so  far  as  it 
[  •469  ]     could  be  by  that  class  of  decisions,  that  Vhere  the  master  sues 

for  a  negligent  injury  done  to  his  property  in  the  hands  of  his 
servant,  the  latter  is  equally  inadmissible  for  the  master  as  if  he  were  de- 
fendant. They  are  collected  in  the  notes  to  that  edition  by  Cowtn  ^  SUl 
pp.  107, 1526  and  1530.  I  shall  not  go  over  them.  The  last  is  Sherman 
V.  Barnes,  1  Mood.  ^  Rob.  69,  which  was  the  very  case  now  before  us. 
The  plaintiff's  horse  being  driven  by  his  servant  was  run  against  and  injur- 
ed. On  his  calling  the  servant  and  partly  examinmg  him,  Tindal,  G.  J. 
'  struck  out  his  testimony,  though  he  expressed  himself  dissatisfied  with  the 
principle  on  which  such  witnesses  were  rejected.  In  the  still  later  edition 
of  Phillipps,  by  him  and  Amos,  (8th  ed.)  100,  it  is  said  to  be  established 
by  this  and  other  cases,  that  ^'  where  a  witness  is  so  connected  with  the  dis- 
pute in  a  particular  action,  that  a  verdict  for  the  plsdntiff  would  entirely  re- 
lieve the  witness  from  a  liability  over,  to  a  subsequent  action,  which  the 
plaintiff  might  bring  against  him  if  the  defendant  were  to  succeed,  such  wit- 
ness  will  be  incompetent  to  give  evidence  on  behalf  of  the  pliuntiff,  by  rea. 
son  of  a  direct  interest  in  the  event  of  the  cause."  Moorish  v.  Foote  was 
a  decision  in  banc  ;  and  in  Sherman  v.  Barnes,  the  chief  justice  of  the  C. 
P.  considered  it  as  controlling,  though  he  differed  from  it  in  principle.  In 
Wdkt  V.  Loch,  5  Carr.  ^  Payne,  454,  Lord  Denman,  C.  J.  inadvertently 
received  as  a  witness  for  the  plaintiff,  his  servant,  in  whose  hands  the  plain- 
tiff's  fly  was  damaged  by  collision  with  the  defendant's  waggon ;  but  de- 
clared he  should  not  have  done  so,  had  Moorish  v.  Foote  been  mentioned . 
Truly,  therefore,  the  question  seems  to  be  settled  in  England  against  the 
servant's  admissibility.  The  last  English  case  I  have  seen,  Bobinson  y. 
Fereday,  8  Carr.  ^  Payne,  752,  (A.  D.  1839,)  still  adheres  to  the  rule. 
Following  these  cases,  we  must  hold  thatBartie  the  witness  here,  was  direct- 
ly interested. 
On  the  other  hand,  the  counsel  for  the  defendant  thinks  that  The  United 
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States  Bank  t.  Steams^  15  Wendell^  314,  816,  is  conelasiye  in  favor  of  his 
admissibility.      The  plaintiffs    sued  for    an  oyerpayment  by  their  teller 
made,  as  he  swore,  by  mistake  ;  and  he  was  received  as  a  compe- 
tent ^witness  for  the  plidntiff.    The  question  turned  on  the  words     [  *470  ] 
of  his  surety  bond,  and  the  necessity  of  admitting  an  agent  al- 
though interested.      That  he  was  testifying  in  favor  of  a  recovery  which 
might  place  him  in  a  state  of  security  against  an  action  by  the  bank,  for 
their  money,  which  he  had  carelessly  paid  out,  does  not  seem  to  have  been 
noticed.     He  was  thought  to  come  within  the  general  rule  that  an  agent  or 
servant  is  admissible  as  a  witness  for  his  principal.     I  recollect  no  case  in 
this  court  directiy  denying  the  principle  of  Moorish  v.  Foote^  though  I  take 
it  that  principle  was  involved  in  The  United  States  Bank  v.  Steams.    It 
has  often  been  recognized  in  respect  to  matters  of  contract,  as  may  be  seen 
in  OoIUns  v.  JSUis.      In  Johnson  v.  Sarthj  2  Bailey ^  183,  it  was  denied  in 
respect  to  a  servant,  by  the  court  of  appeals  of  South  Carolina.      The  ac- 
tion was  by  the  endorsee  against  the  endorser ;  and  the  notary  who  acted  in 
behalf  of  the  plaintiff  had  neglected  to  give  tiie  regular  notice  ;  yet  he  was 
received  as  a  witness  for  the  plaintiff*  to  show  a  state  of  facts  rendering  the 
defendant  liable,  notwithstanding  the  omission.    It  was  agreed  that  the  wit- 
ness was  liable  directly  or  indirecUy  to  the  plaintiff  for  his  negligence. 
That  was  in  issue,  and  his  oath  might  secure  him  against  an ,  action.     But 
the  court,  by  Harper,  J.,  said  the  interest  was  contingent,  whereas  to  dis- 
qualify the  witness  it  must  be  certain  and  immediate.     Per  Kennedy,  J.  in 
McDowell  V.  Simpson^  3  Watts,  135,  S.  P.    This  doctrine  derives  counte- 
nance from  all  that  class  of  English  and  American  cases  before  noticed,  and 
which  are  very  numerous,  holding  that  one  of  two  joint  wrong  doers,  off*  the 
record,  is  admissible  for  the  plaintiff  in  an  action  for  the  wrong.     21  Wenr 
dellj  402.      1  Phil  Hv.  41,  47,  Cowen  ^  HtlTs  ed.  and  note  75,  p.  70. 
Id.  p.  1511, 12.    It  has  been  impossible  for  me  to  see  that  the  reason  in  the 
case  at  bar  is  stronger  for  the  exclusion  of  the  witness,  than  it  is  in  respect 
to  one  of  two  joint  wrong  doers.    In  England  it  would  certainly  not  be  so 
strong.     Yet  the  servant,  the  supposed  wrongdoer,  is  excluded  by  one  class 
of  cases,  while  the  co-trespasser,  the  acknowledged  wrongdoer  is 
admitted  in  the  other.     The  distinction  ''against  admitting  the  ser-     [  *471  ] 
vant  is  evidentiy  disapproved  of  by  the  modem  English  judicia- 
ry ;  but  they  all  deem  themselves  conunitted  by  Moorish  v.  Foote,  and  oth- 
er cases.     We  are,  I  think,  not  so  committed,  though  I  thought  we  were  in 
Collins  V.  Fllis,  against  receiving  one  of  two  alleged  debtors  to  charge  the 
otber.      Had  the  question  been  res  integra,  the   propriety  of  our  decision 
there  might  be  well  doubted  as  being  against  the  salutary  inclination  of 
courts  to  enlarge  the  sphere  of  competency.      We  are  not  bound  by  the 
modem  decisions  of  Westminster  Hall,  though  I  confess  we  always  ought  to 
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disregard  them  with  great  hesitancy.  I  admit  the  question  is  by  no  means 
free  from  difficulty  ;  but  my  own  mind  has  been  determined  mainly  from  a 
fear  that  if  we  adopt  the  English  cases,  we  may  be  called  on  by  an  argument 
beyond  the  power  of  resistance,  for  aught  I  see,  to  bring  within  their  princi- 
ple, brokers  and  other  agents.  The  teller  in  the  United  States  Bank  v. 
SteamSy  was  but  a  servant.  Agents,  attorneys  and  trustees  are  very  com- 
monly in  the  same  case  with  servants.  It  has  already  been  asserted  by  a 
learned  judge  in  a  neighboring  state,  on  the  authority  of  Starkie^s  Evidence^ 
that  where  the  agent  is  called  to  prove  the  performance  of  some  duty  or  con- 
tract for  the  plaintiff,  he  is  incompetent.  Dennison  v.  Hibhard^  4  Verm, 
R,  499.  The  principle  of  necessity  has  been  asserted  in  such  cases.  But 
by  what  considerations  is  that  necessity  to  be  limited  ?  Is  not  the  principle 
of  contingent  liability  much  more  certain  and  intelligible  ?  It  is  better  set- 
tied  ;  for  some  modem  books  on  evidence  deny  that  necessity  should  be  ad- 
mitted as  a  ground  for  receiving  a  witness.  Where  he  is  directly  liable  over 
as  a  consequence  of  the  recovery,  it  is  necessary  that  he  should  be  released. 
If  not  so,  the  books  are  full  of  the  principle  that  he  is  incompetent.  There 
is  no  general  rule  better  established  than  that  servants  are  competent  wit- 
nesses for  their  masters.  Yet  if  the  principle  of  Moorish  v.  Foote  were  to 
be  liberally  applied,  the  professed  exception  would  overcome  the  principle. 
Servants,  agents  and  trustees,  when  called  as  witnesses  to  sustain  the  trans- 
action in  which  they  have  been  engaged,  are  generally  subject  to 
[  ^472  ]  the  imputation  of  having  •an  interest  to  support  it ;  for  they  are 
liable  if  it  fail  through  their  negligence.  The  true  answer  is  that 
the  interest  is  contingent.  The  record  can  in  no  way  affect  them ;  though 
they  may  be  liable  should  their  principal  fail  in  the  action.  What  possible 
difference  is  there  between  servants  and  agents  ?  And  if  the  former  are  re- 
pudiated as  incompetent,  why  not  the  latter  ?  All  persons  acting  in  the  em- 
ployment of  another,  are  servants  within  the  rule :  attorneys,  solicitors,  she- 
riffs, &c. 

I  am  unwilling,  on  the  mere  force  of  authority  even  in  Westminster  Hall, 
to  adopt  a  principle  verging  towards  the  exclusion  of  whole  classes  hereto- 
fore deemed  competent.  On  the  whole,  we  think  Bartle  was  properly  re- 
ceived as  a  witness. 

The  reception  of  Bartle' s  statements  in  confirmation  of  his  testimony,  was 
erroneous.  We  have  recently  in  Rohh  v.  Hackley^  23  Wendell^  50,  et  seq. 
reconsidered  the  dictum  to  the  contrary  in  The  People  v.  Vane^  12  Wcti- 
ddly  78,  and  agreed  that  consistent  statements  cannot  in  general  be  received 
in  reply  to  the  contradictions  of  a  witness ;  a  fortiori  are  they  inadmissible 
in  answer  to  direct  and  positive  contradiction  by  other  witnesses. 

There  is  no  law  of  the  road  requiring  a  man  on  horseback,  when  meeting 
a  horse  or  vehicle,  to  turn  out  on  the  right  or  left  side.      The  rider  must 
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govern  himself  in  tbis  respect  accordiDg  to  his  notions  of  pradenca  at  the 
time,  under  the  circumstances. 
Judgment  reversed ;  venire  de  novo  from  the  court  below. 


*The  Bank  of  Pouohksepsie  v9.  Ibbotson.        [  *478  ] 

An  actum  at  law  lies  agminst  an  individual  ttoMolder  of  a  corporation  formed  nnder  the  act 
Ttlaiive  to  incorporations  for  manvfacturing  purposes^  for  debts  owing  by  the  company  at  the 
time  of  ita  dissolution ;  and  he  may  be  charged  to  the  extent  of  his  shares  of  stock. 

In  snch  suit,  it  is  not  Deceisary  to  allege  specially  in  the  declaration  the  [gronnds  relied  on  at 
eridence  of  dissolntion ;  a  general  averment  of  dissolution  is  enough. 

A  joint  action  against  all  the  stockholders  it  teems  cannot  be  maintained. 

,.  Demtjuber  to  declaration.  The  plaintiffs  in  their  declaration,  stated  that 
on  the  9th  January  y  1839,  a  certain  corporation  for  manufacturing  pur- 
poses, known  as  ^^  The  New  York  Stock  Frame  and  Cotton  Manufacturing 
Company,*'  had  been  incorporated  pursuant  to  the  act  entitled  '^  An  act  rela- 
tive to  incorporations  for  manufacturing  purposes,"  passed  22d  March,  1811, 
and  the  amendments  thereto,  and  as  such  was  doing  business  at  the  town  of 
Poughkeepsie,  in  the  county  of  Dutchess,  and  afterwards  and  before  the 
commencemnt  of  this  suit,  to  wit,  on  the  20th  day  of  Junsy  in  the  year 
aforesaid,  when  the  said  corporation  woi  diesolved  in  fact;  that  on  the  9th 
day  of  January  aforesaid,  the  company  had  become  indebted  to  the  plaintiffs 
in  the  sum  of  (1000  ;  that  the  plaintiffs  duly  prosecuted  their  suit  in  this 
court  against  the  company,  for  the  recovery  thereof,  and  on  the  9th  January, 
1839,  by  the  judgment  of  the  court,  recovered  against  the  company  $706,89 
damages  and  costs  ;  that  on  the  18th  January,  1839,  a  fieri  facias  was  duly 
issued,  which  was  returned  nidla  bona,  kc. ;  that  the  corporation  have  no 
goods  or  chattels,  lands  or  tenements  vhich  can  be  levied  on  to  satisfy  the 
judgment ;  that  at  the  time  judgment  was  obtained j  to  wit,  on,  &c.,  and  at 
the  time  of  the  issuing  and  return  of  the  execution,  the  defendant  in  this 
cause  teas  a  stockholder  and  owner  of  shares  of  stock  in  the  said  company  to 
a  large  amount,  to  wit,  to  the  amount  of  $2000,  and  as  such  stockholder, 
composed  one  of  the  company.  By  means  of  which  premises, 
and  by  force  of  the  statute  entitled  ^^  An  act  relative  to  *incorpora-  [  *474  ] 
fions  for  manufacturing  purposes,"  passed  22d  March,  1811,  and 
the  amendments  thereto,  and  the  certificate  of  incorporation  duly  filed,  the 
defendant  became  and  was  individually  liable  to  pay  to  the  pluntiflSi  the  full 
amount  of  the  said  judgment ;  and  being  so  liable,  &c.  promised  to  pay,  &c. 

To  this  declaration  the  defendant  demurred^  and  assigned  as  special  causes 
of  demurrer  the^foUowing :  1.  that  jt  is  not  averred  that  the  company  luive 
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not  equitable  interests,  debts  due  to  them,  money  or  other  property  which 
could  be  appropriated  to  the  payment  of  its  debts,  and  to  an  amount  suflS- 
cient  without  resorting  to  the  stockholders ;  2.  that  it  is  not  averred  that 
there  has  been  any  settlement  of  the  concerns  of  the  corporation,  or  of  the 
liabilities  of  the  individual  shareholders,  so  that  it  might  appear  whether  the 
shares  had  been  paid  for  by  all  the  shareholders ;  whether  the  company  was 
in  fact  insolvent ;  and  in  what  amount  the  shareholders  were  respectively 
liable  ;  3.  that  it  is  not  averred  that  the  li  ibilities  of  the  defendant  and  other 
shareholders  have  not  already  been  discharged  in  payment  of  other  debts  of 
the  corporation  ;  4.  that  it  does  apf  (*ar  by  the  declaration  that  there  are  other 
shareholders  besides  the  defendant  who  are  liable  with  him,  if  this  action 
can  be  sustained,  and  therefore  should  have  been  joined  as  co-defendants ; 
and  5,  that  an  action  at  law  cannot  be  sustained  against  aii  individual  stock- 
holder^ or  evf?n  against  all  the  stockholders  ;  that  the  remedy  is  in  equity, 
&c.  The  plaintiffs  joined  in  demurrer.  The  cause  was  submitted  on  written 
arguments. 

A.  H.  Dana^  for  the  defendant,  insisted  that  the  section  of  the  statute 
under  which  this  action  was  brought  contemplated  a  dissolution  of  the  cor' 
poration  in  the  ordinary  course,  by  limitation  of  time ;  after  which,  there 
being  no  corporation,  it  was  necessary  that  there  should  be  some  other  re- 
sort for  unpaid  debts. 

He  argued,  that  at  one  time  it  was  supposed  that  a  dissolution  of  a  corpo- 
ration could  not  take  place  within  the  time  limited  by  the  charter,  except  by 
surrender  of  its  corporate  franchises,  or  a  forfeiture  declared  by  judgment  of 
law  on  scire  facias.  After  an  elaborate  discussion,  however,  it 
[  *475  ]  was  ^finally  settled  that  a  corporation  might  be  dissolved  by  its 
ceasing  to  own  property,  and  abandoning  its  business  without 
ability  to  resume  it.  Per  Spencer^  Ch.  J.  in  Slee  v.  Bloom^  19  Johns.  R. 
477.      Woodworth^  J.  in  Briyys  v.  Penniman^  8  Cowen^  391. 

•It  is  recited  in  this  declaration  that  the  corpoi^ation  was  dissolved  in  fact. 
It  is  not  a  technical  averment,  in  reference  to  the  statute.  Any  other  mode 
of  dissolution  than  by  expiration  of  time  must  be  set  forth  with  certainty  ; 
and  to  make  out  such  constnactive  dissolution,  there  must  be  insolvency  of 
the  corporation.  As  to  creditors,  a  corporation  cannot  be  dissolved  within 
the  time  limited  by  the  charter  while  it  has  funds.  This  is  conceded  in  all 
the  reported  cases,  and  the  plaintiflb  in  fact  admit  it,  and  aver  that  there 
was  no  property  that  could  be  taken  in  execution.  This  might  be,  and  yet 
sufficient  assets  might  exist  to  pay  all  the  debts.  Unpaid  subscriptions  •are 
corporate  property,  and  can  be  reached  by  the  creditors  in  a  oourt  of  equity. 
Per  Spencer^  Senator^  in  Briggs  ¥•  Penniman^  8  Cawen,  395,  a&d  see  also 
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She  V.  Bloomj  19  John&,  R.  484.    The  decree  was  that  the  subscription 
should  be  paid  in  full. 

Secondly.  The  shareholders  are  to  be  individually  responsible  as  distin- 
guished from  corporate  liability,  but  not  severally.  The  corporation  is  in 
fact  a  partnership,  with  some  of  the  incidents  of  a  corporation  ;  and  after 
dissolution  it  is  strictly  a  partnership  liability,  which  must  be  enforced  against 
all  the  shareholders.  If  it  is  supposed  that  each  is  liable  severally,  what  is 
to  prevent  suits  by  a  creditor  against  each  of  the  shareholders  at  the  same 
time  ?  Neither  shareholder  can  plead  the  pendency  of  a  suit  against  the 
others.  Again  :  all  the  creditors  may,  upon  the  same  principle,  sue  each 
for  himself  a  single  shareholder  at  the  same  time.  Can  it  be  that  such 
a  proceeding  could  have  been  intended  by  the  statute  ?  These  difficulties 
in  the  application  of  the  rules  of  pleading  tend  to  show  the  remedy  at  law 
inappropriate.  The  proper  proceeding,  and  the  only  one,  is  in  chancery. 
In  generaly  the  jurisdiction  of  chancery  and  courts  of  layv  is  not  concurrent. 
All  the  cases  in  the  books  under  this  section  of  the  statute  were 
in  chancery,  *and  jurisdiction  was  entertained  because  there  was  [  *476  ] 
no  remedy  at  law.  Per  Chancellor  Sandford,  1  Hopk,  306.  The 
fund  liable  for  debts  (that  is  the  sum  of  all  the  individual  lirtbilities)  is  to  be 
distributed  rateably.  Per  Woodworth^  J.  in  Brigga  v.  Penniman,  8  Cow* 
en,  392.  It  is  a  fund  belonging  to  all  the  creditors.  The  right  cannot  be 
varied  by  a  lien  in  favor  of  one  creditor  by  judgment  and  execution  against 
the  corporation.  The  lien  arising  under  a  creditor's  bill  is  given  by  statute, 
2  22.  S.  174,  §  39  ;  but  it  takes  effect  only  by  the  filing  of  a  bill.  Coming 
V.  White^  2  Paige,  569.  It  is  to  be  regarded  as  a  truet,  of  which  courts  of 
law  do  not  take  jurisdiction.  Brown  v.  Le  Roy,  4  Johns.  Ch,  li.  651.  Ug- 
berts  V.  Wood,  3  Paige,  618. 

The  question  to  be  determined  is,  whether  the  complicated  interests  ne- 
cessarily involved  in  the  case  of  a  dissolved  corporation  can  be  disposed  of 
by  suits  at  law  ;  and  it  ought  to  be  considered  not  only  in  respect  to  the  in- 
justice that  may  thus  be  done,  but  whether  it  is  compatible  with  the  course 
of  legal  proceedings  to  try  such  rights.  A  shareholder  may  by  plea  in 
abatement  cause  all  the  parties  to  be  brought  in.  Then  there  must  be  an  in- 
vestigation as  to  the  assets  of  the  corporation.  The  primary  liability  of  the 
shareholders  is  for  their  subscriptions.  These  must  first  be  exhausted  ; 
then  the  accoun  s  of  each  of  the  shareholders  with  the  corporation  must  be 
investigated.  They  are  entitled  to  set  off  whatever  they  have  advanced  in 
payment  of  the  debts  of  the  corporation.  The  liability  of  each  may  be  dif- 
ferent, and  there  would  have  to  be  several  judgments.  These  difficulties 
furnish  sufficient  ground  for  the  court  to  declare  the  remedy  inappropriate,  as 
they  would  do  in  a  suit  by  one  partner  against  another,  or  of  a  creditor 
Against  a  trustee  for  aq  unliquidated  claim  upon  a  trust  fund  ;  and  that  it  is 
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not  necessary  to  obtain  the  intervention  of  the  court  of  chancery  by  injunc- 
tion. ' 

S.  A.  Footj  for  plaintiffs.     The  declaration  contains  all  the  averments  re- 
quisite to  show  a  full  right  to  recover  as  the  counsel  for  the  defendants  ap- 
pears to  concede,  except  that  there  ought  tohave  been  fuller  avcr- 
[  *477  ]     ments  respecting  *the  dissolution   of  the  corporation,  viz.  that  its 
insolvency,  abandonment  of  its  business,  and  destitution  of  funds 
to  pay  debts,  should  have  been  alleged  in  addition  to  the  facts  stated. 

There  are  two  kinds  of  dissolutions  of  corporations  ;  one  in  fact,  and  the 
other  in  form.  The  latter  is  only  effected  by  the  judgment  of  a  court  of 
competent  jurisdiction  ;  the  former  by  the  acts  or  omissions  of  the  corpora- 
tion ;  and  whether  a  corporation  has  been  dissolved  in  fact,  depends  on  a  va- 
riety of  circumstances,  and  is  always  a  subject  of  proof.  This  fully  appears 
by  the  two  cases  on  this  subject  which  have  been  decided  in  our  courts. 
Slee  v.  BlooTHj  and  Penniman  v.  Brigg8^  1  Hopk.  JR.  300.  8  Cowen^  387, 
S.  C.  in  error.  Those  cases  have  also  settled  this  further  proposition,  that 
the  right  of  a  creditor  to  resort  to  the  stockholders,  attaches  upon  a  dissolu- 
Hon  in  fact  of  the  corporation.  The  declaration  in  this  case,  instead  of  set- 
ting forth  the  evidence  of  a  dissolution  in  fact  of  the  corporation,  contains  a 
full  and  unqualified  averment  cf  such  dissolution.  This  is  the  proper  and 
well  established  mode  of  pleading.  When  the  parties  come  before  a  court 
and  jury,  then  it  will  be  material  to  inquire  what  facts  constitute  a  dissolu- 
tion, and  wJiether  they  exist  in  this  case. 

The  next  subject  of  inquiry  is,  whether  a  creditor  of  a  corporation  can 
maintain  an  action  at  law  on  this  statute.  The  statute  does  not  confine  the 
remedy  to  a  court  of  chancery.  As  a  general  rule,  a  statutory  liability  is 
more  appropriately  and  more  commonly  enforced  at  lawy  than  in  chancery. 
If  stockholders  have  no  remedy  under  this  statute  except  in  chancery,  then  in 
most  cases  the  statute  will  be  useless.  Suppose  a  creditor  has  a  debt  for 
(150,  must  he  go  through  the  tedious  and  expensive  process  of  a  chancery 
suit,  in  which  all  the  stockholders  as  well  as  all  the  creditors  must  necessarily 
be  made  parties,  and  the  rights  of  all,  as  between  each  other,  adjusted  before 
he  can^have  his  (150  ?  Or,  may  he  select  a  stockholder  who  owns  stock  to 
an  amount  beyond  that  of  his  debt,  and  call  upon  him  for  payment,  and  if 
such  stockholder  has  a  claim  on  others  for  contribution,  leav^  him 
[  *478  ]  to  enforce  such  claim  ?  If  the  'statute  means  anything,  each 
stockholder  is  liable  for  the  debts  of  the  corporation  to  the  extent 
of  his  stock — and  when  he  has  paid  to  that  extent,  he  is  no  longer  liable.  It 
is  unnecessary  to  inquire  at  this  time  whether  a  stockholder  can  plead  in 
abatement  the  non-joinder  of  other  stockholders,  though  it  appears  to  me 
clearly  not,  as  they  own  different  amounts  of  stock,  and  are  qonsequently 
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subject  to  different  rules  of  liability.     One  may  be  liable  for  $100,  another 
for  $1000,  and  a  third  for  $5000. 

There  is  no  doubt,  and  the  two  cases  already  referred  to,  show  that  a  cre- 
ditor may  seek  redress,  in  equity^  under  appropriate  circumstarxes  ;  and 
where  ho  has  a  large  claim,  and  must  resort  to  Bevtral  stockholder  %  to  obtain 
satisfaction,  the  court  of  chancery  would  probably  be  the  more  appropriate 
tribunal ;  and  being  appealed  to,  it  would  probably  in  accordance  with  its 
general  course  bring  in  all  parties  intere3ted  and  settle  the  whole  matter  in 
one  suit.  But  suppose  there  is  but  one  creditor,  and  but  one  solvent  stockhol- 
der, or  but  one  who  owns  over  one  hundred  dollars  of  stock  ;  or  but  one  credi- 
tor, and  his  debt  less  than  $100,  and  not  one  stockholder  who  owns  over  $100 
of  stock — would  the  court  of  chancery  then  be  the  appropriate  tribunal  ? 
See  2  R.  S.  173,  §  37. 

Will  this  court  refuse  its  aid  in  a  clear  case  of  liability,  where,  so  far  as 
appears,  there  is  but  one  creditor,  and  but  one  stockholder  who  is  liable  ?  If 
the  defendant  has  an  equitable  and  not  a  legal  defence,  the  court  of  chancery 
is  open  to  him,  and  on  filing  his  bill  he  will  obtain  the  desired  relief.  But  if 
be  has  no  equitable  defence,  nor  any  claim  to  contribution  from  his  co-stock- 
holders, should  not  this  court  enforce  the  plaintiffs'  right  ?  If  the  plaintiffs 
are  the  only  creditors,  and  the  defendant  the  only  stockholder  liable,  would 
not  a  court  of  equity  refuse  to  interfere,  on  the  ground  that  there  was  an  ad- 
equate remedy  at  law  ?  Every  thing  of  late  years  in  this  state  has  received 
such  a  tendency  to  the  court  of  chancery,  that  my  learned  opponent  seems  to 
think  that  ttds  court  must  volunteer  in  this  case  to  presume  a  state  of  facts, 
to  deprive  it  of  one  of  its  appropriate  functions,  viz.  the  enforce- 
ment of  statutory  liabilities  ;  *and  having  made  the  presumption,  [  M79  ] 
must  act  upon  it,  and  surrender  an  important  branch  of  its  juris- 
diction. 

Bff  the  Courts  Nelson,  Gh.  J.  The  principal  question  sought  to  be  pre- 
sented in  this  case  is,  whether  an  action  at  law  will  lie  to  charge  the  stock- 
holder personally  under  the  act. 

The  seventh  section  provides,  that  for  all  debts  due  and  owing  by  the 
company  at  the  time  of  its  dissolution,  the  persons  then  composing  it  shall 
be  individually  responsible  to  the  extent  of  their  respective  shares  of  stock. 
8  R.  S.  222.  It  has  been  repeatedly  held  that  the  dissolution  here  spoken 
of,  in  order  to  subject  the  shareholder,  may  be  shown  short  of  judicial  pro- 
ceedings for  that  purpose.  Having  ceased  to  act,  and  being  without  funds 
and  indebted,  it  is  to  be  deemed  dissolved  so  far  as  to  give  the  remedy  to 
the  creditor.  19  Johns.  R.  456.  Hopk.  300.  8  Cowen,  387.  This  dis- 
solution siih  modo  being  proved,  the  liability  of  the  stockholder,  as  declared 
by  the  act,  becomes  absolute ;  and  I  see  no  valid  objection  to  the  enforce- 
ment of  it  in  a  court  of  law.    There  can  be  no  greater  difficulty  in  estab- 
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land  there,  than  in  a  court  of  equity,  as  the 
bilitj  are  distinctly  given.  It  ia  true,  the  stock- 
everal  suits ;  but  he  can  be  charged  only  to  the 
d  tbis,  his  defence  is  as  perfect  at  law  ae  in 
bta,  or  a  personal  charge  in  respect  to  them  to 
I  of  further  liability.  It  waa  made  a  questjon 
;ferred  to,  vhether  the  suit  in  equity  could  be 
r  a  remedy  at  law  ;  the  answer  ^ven  confirms 
is,  that  the  creditor  is  entitled  to  contribubon 
■equisite  to  the  satisfaction  of  his  debt,  and  that 
le  necessary.  To  avoid  this,  he  may  resort  to 
r  more  than  one,  may  also,  it  seems,  if  they  ap- 
fund,  enforce  in  equity  a  pro  rata  distribution. 
But  this  must  be  at  their  election.     Any  di£cul- 

on  the  part  of  the  •stockholder,  in  protecting 
le  statute  liability,  has  never  been  suggested  as 
equity.  Indeed,  it  is  clear,  that  as  to  him  the 
as  simple,  in  the  one  court  as  in  the  other, 
e  the  chancellor  in  an  analogous  case,  in  which 
iitors  had  a  concurrent  remedy  at  law,  the  statr 

to  the  proceedings  there,  equally  governed  in 
s  aUo  Angel  ^  Ames  on  Corp.  369. 
ir  should  have  set  out  in  the  declaration  the 
itioD  is  predicated.  We  think  not.  The  fact, 
itjt  depends  in  this  respect,  to  wit,  the  di^solu- 
isions  point  out  the  nature  of  the  proof  ^equi^ 

it  the  liability  of  the  stockholders  is  several  and 
t  may  be  wholly  different  in  each  case,  depend- 
A  joint  suit  would  he  impracticable,  as  there 
Besides  the  act  did  not  intend  they  should  be 
;h  is  severally  responsible  to  the  amount  of  his 

entitled  to  judgment  on  the  demurrer. 


ilBBEN  V».   ClEMOKS   k   CrOZIER. 


yiiis  a  ple&,  intended  to  be  iniistol  an  at  the  trial,  is  good 
tht  material  AicBi  apon  which  the  defendant  nuaiu  to  io' 
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A  parol  leum  for  four  years,  thongh  void  in  itself,  may  be  shown  in  evidence  to  support  a  dis- 
tress for  rent  where  the  tenant  enters  and  occupies  the  demised  prcmines. 

Where  a  defendant  in  replevin  avows  the  taking  under  a  demise  at  nn  annual  rent  fayaUe 
quarterlif^  and  the  prpof  is  that  the  rent  is  pai/aUe  annua//y,  (saying  notliing  as  to  quarterly 
payments.)  there  is  a  variance;  but  as  it  docs  not  operate  prcjudiiially  to  the  opposite  party, 
it  may  be  disregarded  at  tbe  circuit  and  the  party  be  permitted  to  apply  to  amend  his  plead- 
ings. 

*This  was  an  action  of  replevin^  tried  at  the  Erie  circuit  in     [  MSI  ] 
January,  1839,  before  the  Hon.  Nathan  Dayton,  one  of  the 
circuit  judges. 

The  plaintiffs  declared  in  the  detinet  for  a  quantity  of  merchandise.  The 
defendants  pleaded  the  general  issue,  and  gave  notice  of  special  matter  to 
be  proved  on  the  trial,  that  they,  a%  the  bailiffs  of  Alamon  Palmer ,  would 
acknowledge  the  taking  of  the  goods  in  the  building,  &c.  and  justly,  &c. 
because  the  plaintiflfs  for  one  year  preceding  the  1st  May,  1837,  and  from 
thence  until  and  at  the  time  when,  &c.  enjoyed  the  building  in  which,  &c. 
as  tenants  to  Palmer,  by  virtue  of  a  demise  theretofore  made  under  the 
yearly  rent  of  $600,  payable  quarterly^  on  the  first  days  of  August  and 
November,  1836,  and  the  first  days  of  February  and  May,  1837,  and  be- 
cause $120,75,  parcel  of  the  said  sum  of  $600,  for  the  space  of  one  year 
ending  on  1st  May,  1837,  was  due  and  in  arrear  from  the  plaintiffs  to  Al- 
fred Clemons  and  one  Horatio  Warren^  the  assignees  of  the  said  Alanson 
Palmer,  they  the  defendants,  as  bailiffs  of  Palmer y  acknowledge  the  taking 
of  the  goods,  &c.  as  for  and  in  the  name  of  a  distress  for  the  said  sum  of 
$120,75,  so  due  and  in  arrear  to  the  said  Alfred  Clemons  and  Horatio 
Warren,  assignees  of  Alanson  Palmer  as  aforesaid.  The  notice  further  sta- 
ted that  the  defendants  would  farther  give  in  evidence  in  bar  of  the  action, 
that  on  the  28th  June,  1837,  the  plainti&  were  justly  indebted  to  Alanson 
Palmer  in  the  sum  of  $120,75,  for  the  rent  of  a  certain  building  situate, 
&c.  leased  to  them  by  Palmer  on  1st  May,  1836,  for  one  year,  at  the  yeaj> 
ly  rent  of  $600,  payable  quarterly ;  which  sum  of  $120,75,  being  the  bal- 
ance of  the  rent  of  the  year  aforesaid,  became  due  on  the  1st  day  of  May, 
1837,  and  the  defendants  took  and  distrained  the  goods,  &c.  by  virtue  of  a 
distress  warrant  duly  issued  by  Palmer  against  the  goods,  JLC.  of  the  plain- 
tiffs, for  the  rent  aforesaid,  as  they  lawfully  might.  On  these  pleadings 
the  cause  was  tried. 

The  plaintiffs  produced  in  evidence  an  affidavit  of  the  rent  due,  made  by 
Alfred  Clemons  on  27th  June,  1837,  in  which  he  stated  that  on  or  about 
1st  May,  1836,  Alanson  Palmer  demised  and  let  to  the  plain- 
tiffsjfor  tJie  term  of  four  years,  a  certain  *building  (describing      [  •482  ] 
it)  at  a  yearly  rent  of  $600,  payable  quarterly,  and  that  there 
was  then  due  to  the  said  Alanson  Palmer^s  assignees^  $120,76,  by  the 
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terms  of  the  contract  or  lease,  for  the  rent  of  the  premises  from  Ist  May, 
1836,  to  Ist  May.  1837,  being  for  balance  due  on  first  year's  rent.  (Signed) 
"  Alfred  Clemens,  one  of  A.  Palmer's  assignees."  The  plaintiffs  also  pro- 
duced a  distress  warrant,  dated  27th  June,  1837,  directing  any  constable 
of  the  town  of  Buffalo  to  distrain  the  goods  and  chattels  of  the  plaintifl&,  for 
$120,75,  "  being  for  amount  of  rent  due  to  me  for  the  use  of  the  said^pre- 
mises,"  on  1st  May,  1837,  as  appears  by  the  affidavit  hereunto  annexed: 
this  warrant  was  signed  "  Alanson  Palmer,  by  Alfred  Clemens,  one  of  his 
assignees."  The  plaintiffs  then  proved,  that  by  virtue  of  the  warrant  the 
defendants  levied  upon  property  in  the  possession  of  the  plaintiffs  of  the 
value  of  $1500.  The  property,  however,  was  not  removed.  Here  the 
plaintiffs  rested.  The  defendants  then  proved  an  acknowledgment  of  Mc- 
Kibben,  one  of  the  plaintiffs,  that  he  and  his  partner  had  taken  the  store 
from  'PsAmer,  for  four  years  from  1st  Jtfay,  1836  at  an  anniuil  rent  of  $600  : 
this  evidence  was  objected  to  by  the  plaintiffs  as  inadmissible  under  the  no- 
tice accompanying  the  plea ;  but  the  objection  was  overruled.  The  defend- 
ants also  proved  that  the  plaintiffs  took  possession  of  the  demised  premises 
on  1st  May,  1836  ;  and  produced  in  evidence  an  assignment  from  Palmer 
to  Alfred  Clemens  and  Horatio  Warren,  dated  4th  May,  1836,  conveying 
to  them  all  his  property  for  the  benefit  of  his  creditors.  The  value  of  the 
property  was  conceded  to  be  $1500,  and  the  balance  of  rent  due  to  be 
$120,75.  The  judge  charged  the  jury  that  the  plaintiffs  were  not  entitled 
to  recover.  The  jury  found  for  the  defendants,  assessing  the  value  of  the 
property  at  $1500,  and  certifying  the  amount  of  rent  due  to  be  $120,75. 
The  plaintiffs,  on  a  bill  of  exceptions,  moved  for  a  new  trial. 

W.  L.  Q-*  Srrdthj  for  the  plaintiflb. 

J.  Q-.  Hasten^  for  the  defendants. 

[  '483  ]  *By  the  Court,  Cowen,  J.  The  notice  accompanying  the  plea 
did  not  mislead  by  stating  that  the  defendants  were  bailiffs  to 
Alanson  Palmer.  They  could  not  take  any  authority  from  him ;  but  that 
was  not  the  objection,  nor  was  it  that  the  notice  varied  from  the  truth.  It 
seems  to  have  been  merely  that  the  notice  was  inconsistent  in  stating  a  dis- 
tress by  Palmer's  bailiffs  for  a  rent  which  the  same  notice  stated  to  be  due 
to  his  assignees.  Such  a  notice  would  not  mislead  the  plaintifl^.  Particu- 
lars enough  were  stated  to  show  them  the  premises  and  rent  in  respect  to 
which  the  distress  was  made.  It  is  enough  in  a  notice  of  special  matter, 
that  it  fairly  apprise  the  plaintiff  of  the  material  facts  on  which  the  defend- 
ant means  to  insist.  Chamberlain  v.  Qorham,  20  Johns.  JR.  746,  on  error. 
Id.  144,  S.  C. 
To  the  objection  that  the  warrant  claimed  the  rent  to  be  due  to  Palmer, 
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while  the  afSdavit  stated  that  it  was  due  to  the  assignees,  nearly  the  same 
remarks  are  applicable.  The  warrant  was  sufficiently  plain  on  the  whole  as 
to  the  rent  for  which  the  distress  was  to  be  made.  So  of  the  affidavit. 
This  claims  a  balance  of  rent  for  the  true  year,  and  is  not  vitiated  by  previ- 
ously averring  that  the  lease  was  for  four  years. 

No  objection  appears  to  have  been  taken  that  the  warrant  was  in  fact  is- 
sued in  the  wrong  name,  or  signed  by  the  wrong  person.  It  undoubtodly 
went  in  the  wrong  name.  The  rent  appears  to  have  been  assigned  before  it 
accrued,  and  the  warrant  should  in  strictness  have  been  in  the  name  or  un- 
der the  authority  of  the  assignees  to  whom  the  rent  passed,  and  have  been  so 
expressed.  They  had  more  than  a  mere  equitable  title.  However,  the  war- 
rant was  signed  with  Palmer's  name,  by  one  of  the  assignees ;  and  had  the 
form  of  the  signature  or  the  actual  authority  under  which  it  issued  been  call-, 
ed  in  question,  they  might  have  sustidned  the  proceeding  by  more  formal 
documents  or  other  evidence. 

Some  objections  of  a  more  plausible  character  remain ;  but  I  think  thej 
are  unavailable  for  the  pliuntiSs.-  The  lease  was  in  itself  void,  as  being  a 
parol  one  for  four  years.  But  the  plaintiffs  actually  entered  and 
enjoyed  for  one  year.  The  entry  and  enjoyment  would  alone  [  *484  ] 
have  made  them  liable  for  use  and  occupation,  and  the  parol  agree- 
ment would  have  shown  the  amount  to  be  recovered.  It  has  also  often  been 
held,  that  under  such  circumstances,  the  lease  is  in  effect  but  for  one  year, 
or  from  year  to  year,  according  to  the  time  of  enjoyment.  It  follows  that 
the  parol  agreemeat,  though  void  as  a  lease,  may  yet  be  resorted  to  as  evi- 
dence to  make  the  rent  for  the  year  certain,  and  thus  confer  a  right  of  dis- 
tress on  the  landlord.  Schuyler  v.  Ltggett^  2  Cowirij  260.  The  People  v. 
Rickertj  8  id.  226.  The  case  of  Prindle  v.  Anderson^  19  WendeU^  391, 
does  not  at  all  conflict  with  those  in  my  reports.  On  the  contrary,  Schuyler 
T.  LeggM  is  expressly  recognized.  The  course  of  proof  by  such  cases  is  the 
obnous  one  of  making  out  au  oral  lease  for  a  year  by  circumstantial  testi- 
mony. 

No  doubt  there  is  a  variance  between  the  notice  and  proof  in  respect  to 
the  time  of  payment,  which  would  have  been  fatal  within  the  principle  of 
Brutow  V.  Wright  J  Doug,  665.  The  notice  relies  on  rent  payable  quarter- 
ly, while  the  proof  leaves  it,  in  effect,  payable  at  the  end  of  the  current 
year.  No  stipulation  to  pay  quarterly  was  shown.  The  variance,  however, 
as  remarked  by  the  learned  judge,  not  operating  prejudicially  to  the  plain- 
tifib,  might,  as  it  was,  be  properly  disregarded.  It  presented  a  case  proper 
for  amendment.  See  the  authorities  referred  to  in  Weed  v.  Tlie  Saratoga 
and  Schenectady  R.  R,  Co.^  19  Wendellj  541,  to  54S.  The  variance  sup- 
posed to  exist  between  the  notice  of  special  matter  and  the  affidavit^  the  fos^ 
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mer  asserting  a  lease  for  one  and  the  latter  for  four  years,  might,  if  necessa- 
ry, be  obviated  on  the  same  principle. 

New  trial  denied. 


[  •485  ]         •Webber  &  Hand  vs.  Gay  &  Eysaman. 

An  attachment  issued  under  the  non  imprisonment  act  is  void,  if  it  be  made  returnable  more  than 
four^dai/s  after  its  date,  although  the  proceeding  be  under  §  34  of  that  act,  allowing  such 
proccss^against  a  debtor  about  to  remove  his  property  from  the  county. 

A  constable,  however,  executing  an  atta(  hmcnt  returnable  more  than  four  days  after  its  date  is 
protected,  although  he  knew  the  facts  limiting  the  return  of  the  process  to  four  days,  provid- 

*    ed  that  in  other  respects  the  process  be  good  on  its  face. 

This  was  an  action  of  replevin^  tried  at  Herkimer  circuit  in  April,  1840 
before  the  Hon.  John  Willard,  one  of  the  circuit  judges. 

The  action  was  brought  by  A.  B.  Webber  and  I.  Hand,  for  the  taking 
and  detaining  of  four  horses  and  two  sets  of  harness,  mortgaged  to  them  on 
the  12th   July,  1836,  by  D.  S.  Webber  and  E.  Mansfield.     The   property 
was  at  the  time  in  the  possession  of  Gay^  one  of  the  defendan  ;s  ;  it  was  de- 
manded of  him  by  the  plaintifiFs,  but  he  refused  to  deliver  it  up,  alleging  that 
he  had  a  demand  against  the  mortgagors  for  the  keeping  of  the  horses.     On 
the  30th  July,  Gay  sued  out  an  attachment  against  the  mortgagors,  by  vir- 
tue of  which  the  property  in  question  was  seized  ;  whereupon  it  was  replevi- 
ed by  the  plaintiffs.     In  the  affidavit  upon  which  the  attachment  was  issued. 
Gay  stated  that  2>.  S.  Webber  and  E,  Mansfield  were  indebted  to  him  in 
the  sum  of  $50,  over  and  above,  &c.  and  that  he  believed  that  they  were 
about  to  remove  some  of  their  joroperty  with  intent  to  defraud  their  creditors 
and  that  they  were  not  residents  of  the  county  of  Herkimer^  (to  a  justice  of 
which  county  the  application  for  the  attachment  was  made.)     The  warrant 
was  made  returnable  seven  days  after  its  date.     Eysaman  was  the  constable 
who  served  the  attachment.     He  was  present  when  the  application  for  the 
process  was  made,  and  became  the  surety  of  Gay  in  the  bond  executed  by 
him  upon  that  occasion  :  which  bond  was  in  the  penalty  of  jJlOO.     The  de- 
fendants pleaded  separately  ;  and  in  pursuance  of  a  notice  accom- 
[  •486  ]     panying  their  pleas,  offered  to  prove  that  the  mortgage  'under 
which  the  plaintiffs  claimed  was  fraudulent  and  void  as  against 
Q-ay^  one  of  the  defendants — he  being  a  creditor  of  the  mortgagors,  and  as 
such  having  sued  out  the  attachment.     The  judge  ruled  that  the  defendants 
being  non-residents  of  the  county  of  Herkimer,  the  attachment  was  void  in 
being  made  returnable  more  than  four  days  after  its  date ;  that  Eysaman, 
the  constable,  knounng  the  fact  that  the  defendants  named  in  the  attachment 
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taere  non-residenU  of  the  county,  was  not  protected  by  the  process ;  and 
that  consequently  neither  of  them  could  allege  fraud  in  the  mortgage.  The 
jury,  under  the  direction  of  the  judge,  found  a  verdict  for  the  plaintiffs. 
The  defendants  ask  for  a  new  trial. 

X.  Fordy  for  the  defendant. 

T.  Jenkins,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  It  was  decided  in  Clark  v.  Luce,  15 
Wendell,  479,  that  an  attachment  under  the  33d  section  of  the  act  of  1831, 
Statutes  of  1831,^.  403,  might  issue  against  non-residents  of  the  county 
without  any  affidavit.  In  terms,  hovever,  the  attachment  must  be  returna- 
ble in  not  less  than  two  days,  and  must  not  run  more  than  four  days 
from  its  date.  And  if  a  defendant  be  proceeded  against  otherwise,  the  stat- 
ute declares  the  justice  shall  have  no  jurisdiction. 

The  counsel  for  the  defendants  insist  that  in  this  case  the  attachment  was 
issued  under  the  34tli  section,  and  if  so,  the  return  is  undoubtedly  regular. 
If  it  may  be  issued  against  non-residents  of  the  county  under  this  section, 
the  preliminary  steps  before  the  justice  are  probably  sufficient,  though  the 
affidavit  is  quite  meagre.  That  section  provides,  that  in  addition  to  the  cases 
in  which  a  suit  may  be  commenced  under  the  revised  statutes  by  attachment 
before  a  justice,  (this  is  the  import,)  it  may  be  so  commenced  for  the  recov- 
ery of  a  debt  not  exceeding  $50,  whenever  it  shall  satisfactorily  appear  to 
the  justice,  that  the  defendant  is  about  to  remove  from  the  county 
his  property,  ^c,  whether  such  "^defendant  he  a  resident  of  the  [  ^487  ] 
state  or  not  The  language  doubtless  is  broad  enough  to  embrace 
the  case  of  non-resident  defendants  ;  but  I  think  it  should  be  construed  as 
intended  to  apply,  exclusively,  to  residents  of  the  county.  The  previous 
section  had  already  provided  for  the  former,  and,  as  has  been  held  in  Clark 
V.  lAtce,  authorizes  the  issuing  without  any  preliminary  proceedings.  The 
34th  section,  therefore,  could  not  have  intended  to  prescribe  a  like  remedy, 
fettered  with  these  proceedings,  for  the  sake  of  affording  the  alternative  to 
the  creditor ;  it  would  have  been  worse  than  useless.  As  some  of  the  previ- 
ous provisions  recognized  a  distinctijn  in  legal  proceedings  before  the  justice 
favorable  to  residents  of  the  state,  the  clause  was,  probably,  thrown  in  for 
the  purpose  of  repudiating  it  in  the  particular  case.  The  limitation  of  time 
in  the  return  of  the  attachment  against  nonresidents,  was  to  afford  a  speedy 
opportunity  for  trial ;  was  intended  for  their  convenience,  and  should  be  up- 
held if  possible,  consistent  with  a  reasonable  interpretation  of  the  several 
provisions. 

2.  I  think  the  learned  judge  erred  as  to  the  officer.    I  am  not  aware  the 
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eonrt  has  ever  looked  beyond  the  process  with  a  view  to  see  if  he  was  cogni 
sant  of  the  irregularity.  The  point  was  thrown  out  by  the  chancellor  in 
Parker  v.  Walrod^  16  Wendell^  519,  but  no  definite  opinion  expressed.  The 
general  rule  as  there  admitted  is,  if  the  justice  has  jurisdiction  of  the  subject 
matter,  and  if  the  process  is  regular  upon  its  face,  he  is  protected.  To  go 
beyond  this,  would  lead  to  a  new  and  troublesome  issue,  which  would  tend 
greatly  to  weaken  the  reasonable  protection  to  ministerial  officers.  Their 
duties,  at  best,  are  sufficiently  embarrassing  and  responsible  ;  to  require 
them  to  act  or  not,  at  their  peril,  as  they  may  be  supposed  to  know  or  not 
the  technical  regularity  of  the  party  or  magistrate,  seems  to  me  an  innova- 
tion upon  previous  cases,  and  against  the  reasons  and  policy  of  the  rule. 
The  experience  of  the  officer  will  soon  enable  him  to  determine  whether  the 
process  is  in  regular  form  or  not,  or  he  can  readily  obtain  the  ne- 
[  *488  ]  cessary  advice  ;  but  he  must  be  presumed  wiser  than  •the  magis- 
trate if  even  a  knowledge  of  the  proceedings  would  enable  him 
to  decide  correctly,  if  they  happened  to  be  erroneous.  I  think  a  new  trial 
should  be  granted  as  to  the  officer. 

Ordered  accordmgly. 


•«-^«*^»4 


Howell  &;  Strong  v8.  Babcock's  Execotor. 

Where  a  testator  is  indebted  and  dies  within  six  years  after  the  accming  of  a  cause  of  action 
against  him,  and  within  eighteen  months  after  his  death  a  sait  be  brought  ogainst  his  executor 
who  pleads  the  statute  of  limitations^  the  proper  course  for  the  plaintiff  is,  to  reply  that  the 
cause  of  action  did  accrue  within  six  years,  and  not  to  plead  the  facts  specially  that  the  cause 
of  action  accrued  within  six  years  before  the  death  of  the  testator,  and  that  the  suit  was  com- 
menced within  eighteen  months  after  that  period.  On  such  general  replication,  in  the  compu- 
tation  of  time  the  eighteen  months  are  excluded. 

So  in  an  action  by  an  executor  or  administrator ,  where  twelve  months  have  elapsed  since  the 
death  of  the  testator  or  intestate,  and  the  statute  of  limitations  is  pleaded,  U  seems  that  it  la 
not  necessary  for  the  plaintiff  to  reply  specially  the  time  allowed  by  law  for  the  bringing  of 
the  suit,  but  may  reply  generally. 

Demurrer  to  replication.  The  plaintiffs  declared  in  assumpsit  for  that 
the  testator  was  indebted  to  them  for  work,  labor  and  services  bestowed  by 
them  as  attorneys  and  counsellors  in  and  about  his  business.  The  defendant 
pleaded  actio  non  accrevit  infra^  &c.  The  plaintiffs  replied  that  the  causes 
of  action  in  the  declaration  mentioned  accrued  to  them  within  six  years  next 
before  the  death  of  the  testator,  and  that  the  action  was  commenced  within 
eighteen  months  next  after  his  death,  concluding  with  a  verificadon  and 
prayer  of  judgment.  The  defendant  demurred^  assigning  as  special  causes 
of  demurrer  the  following ;  1.  That  the  replication  is  double  in  offering  in 
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isBue  two  distinct  matters,  viz.  the  trath  of  the  allegation  in  respect  to  the 
9ix  years  and  the  eighteen  months  ;  2.  That  it  does  not  traverse  or  deny  the 
allegation  in  the  plea  that  the  suit  was  not  commenced  within  six  years,  &c.; 
and  3.  That  it  concludes  with  a  verification^  instead  of  concluding  to  the 
country. 

•D.  B.  Prosser^  for  the  defendant.  [  •489  ] 

Z.  A.  Leland,  for  the  plaintiffs. 

By  the  Courts  Gowen,  J.  This  demurrer  raises  the  question  on  the 
form  of  pleading  and  replying  to  a  pica  of  the  statute  of  limitations,  where 
the  party  indebted  dies  within  six  years  after  the  cause  of  action  against 
him  accrues,  and  the  action  is  brought  within  eighteen  months  after  his  deadi. 
The  2  R.  S.  224,  2d.  eci.,  §  18,  adopts  the  old  law,  and  requires  the  ordi- 
nary  plea  in  all  cases.  But  id.  365,  §  8,  provides  that  the  term  of  eighteen 
months  after  the  death  of  any  testator  or  intestate,  shall  not  be  deemed  any 
part  of  the  time  limited  by  law,  for  the  commencement  of  actions  against 
executors  or  administrators. 

On  reflection,  we  do  not  think  the  latter  section  was  intended  to  alter  the 
form  of  pleading.  Where  the  time  intermediate  the  cause  of  action  accrued 
and  the  commencement  of  the  suit,  therefore,  is  seven  years  and  six  months, 
or  more,  the  defendant  should  plead,  as  he  has  done  in  this  instance,  the 
common  plea.  Vid.  Huntington  v.  Brinckerhoff,  10  Wendell^  278, 283, 4. 
And  if  the  plaintiff  mean  to  contest  the  time,  he  should  reply  that  the  cause 
of  action  did  accrue  within  the  six  years.  The  statute  then  comes  in  and 
directs  the  mode  of  computation.  It  declares  that  the  eighteen  months  shall 
not  be  deemed  a  part  of  the  six  years  pleaded ;  in  other  words,  the  six 
years  are  not  complete,  in  the  special  case,  unless  the  whole  time  be  seven 
years  and  a  half.  The  statute  is  one  of  evidence  or  computation.  It  is  not 
like  the  statute  creating  an  exception  in  case  of  infancy  or  coverture,  &c. 
These  exceptions,  it  is  admitted,  must  be  replied,  as  was  done  in  Chandler 
v.  Vilett,  2  Sound.  117,  e.  120.  A  direct  issue  on  the  time,  keeping  the 
disability  out  of  view,  would  admit  evidence  of  time  only.  The  disability, 
or  cause  of  exception,  could  not  appear  upon  the  record  without  being 
specially  replied.  So  where  the  defendant  is  beyond  sea.  Vid.  10  Wen- 
dellj  284.  But  in  an  action  against  an  executor  or  administrator,  a  possible 
case  for  the  statute  appears  on  the  face  of  the  declaration.  The 
•bar  is  still  one  of  six  years,  but  it  is  that  time  exclusive  of  the  [  '490  ] 
eighteen  months.  This  shall  not,  says  the  statute,  be  deemed  a 
part  of  the  time  limited.  Tou  must,  to  satisfy  your  plea  in  such  a  case, 
make  out  six  years  intermediate  the  day  when  the  cause  of  action  accrued, 


490  CASES  IN  THE  SUPREME  COUET 

Albany,  October,  1840. — ^Howell  y.  Baboock's  Executor. 

and  the  day  when  the  suit  was  commenced,  beside  the  eighteen  months  run- 
ning immediately  after  the  death  of  the  debtor.  That  is  the  time  intended 
by  the  words  of  the  plea,  six  years,  &c.  in  such  a  particular  case. 

A  similar  phraseology  is  introduced  into  the  9th  section.  2  B.  S,  366, 
2d  ed.  This  provides  that  in  actions  by  executors  or  administrators,  a  cer- 
tain time  not  exceeding  twelve  months  from  the  death  shall  not  be  deemed 
any  part  of  the  time  limited  by  any  law  for  the  commencement  of  actions. 
In  other  words,  the  time  shall  be  the  same,  viz.  six  years;  but  this  shall  be 
reckoned  exclusively  of  certain  time  which  the  legislature  thought  ought  not 
to  be  counted.  The  plea  is  to  be  read,  in  effect,  as  if  it  said  six  years,  &c. 
exclusive  of  such  and  such  time.  It  is  as  if  the  statute  had  said  such  a 
plea  shall  be  so  read  or  construed.  A-special  replication  was  spoken  of  in 
Hantiyigton  v.  Brinckerhoff,  as  proper  under  §  9,  upon  the  analogy  to  the 
practice  of  replying  disability.  Vid,  10  Wendell,  284.  The  point  was  not 
before  the  court.  I  have  already  endeavored  to  show  that  the  analogy  is 
incomplete.  While  a  general  and  direct  issue  seems  to  be  admissible  on 
principle,  and  conformable  to  the  peculiar  language  of  the  revised  statutes, 
it  is  more  desirable  on  account  of  its  simplicity. 

If  the  views  which  I  have  taken  be  correct,  it  follows  that  the  replication 
IS,  in  the  case  at  bar,  defective  for  the  second  and  third  causes  assigned  by 
the  special  demurrer.  It  should  have  taken  the  usual  simple  issue  to  the 
country,  viz.  that  the  cause  of  action  did  accrue  within  six  years,  &c. 

Judgment  for  the  defendant. 


-•-^«— »4 


[  •491  ]     •The  People,  on  the  relation  of  the  Commissioners  of  Highways 
of  Cortlandville,  vs.  The  Judges  op  Cortland  County. 

The  act  rdatii^e  to  highioai/s^  authorizing  commissioners  to  ascertain,  describe  and  enter  of  re- 
cord roads  used  as  public  highways  for  20  years,  confers  no  authority  upon  the  commission- 
ers to  adjudge  what  was  origincUitf  intended  in  relation  to  the  width  or  location  of  the  road, 
any  further  than  such  intention  is  manifested  by  actual  tiser,  and  they  cannot  enlarge  the 
width  of  the  road  or  change  its  location. 

But  where  commissioners  did,  under  the  above  authority  enlarge  a  road  by  describing  it  as 
three  rods  uide^  when  in  fact  its  width  never  exceeded  ttco  rods^  and  also  ckan^ed  Us  location^  it 
was  held  that  the  party  aggrieved  had  no  remedy  %  appeal  to  the  judges  of  the  county  in 
which  the  road  is  situated :  so  held,  by  Judges  Bromsox  and  Cow  en  ]  the  Cuief  Jcstice 
dissenting. 

Whether  the  party  aggrieved  in  such  case  has  a  remedy,  and  if  so,  what  remedy,  quere. 

Certiorari  to  three  judges  of  the  county  of  Cortland.  On  the  6th 
July,  1839,  the  commissioners  of  highways  of  the  town  of  Cortlandville, 
made  an  order,  adjudging  that  a  certain  road  in  that  town,  particularly  des- 
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ignatedy  had  been  used  as  a  public  highway  for  twenty  years ^  but  had  not 
been  recorded;  and  they  thereupon  proceeded  to  ascertain^  describe  and  en- 
ter the  road  of  record  in  the  town  clerk's  oflSce.  Nathan  Peck,  conceiving 
himself  aggrieved  by  the  determination  of  the  commissioners,  appealed  to 
the  judges,  who,  after  notice  and  hearing  of  the  parties,  made  an  order  on 
the  15th  November,  1889,  reversing  in  party  the  order  of  the  commission- 
ers. 

From  the  return,  it  appears  that  the  commissioners  in  their  order,  declar- 
ed the  road  to  be  three  rods  wide,  and  they  insisted  before  the  judges  that 
this  was  the  width  "  originally  intended."  The  judges  say  it  was  proved 
before  them  that  the  road  never  was  opened  more  than  two  rods  wide — it 
now  runs  where  it  has  always  run,  and  Peck's  fences  on  the  south  side  of 
the  road  now  stand  on  the  same  spot  where  they  have  always  stood  since 
the  road  was  opened  ;  that  the  survey  and  record  of  the  road  by 
the  •commissioners  has  altered  the  road  nearly  the  width  of  it —  [  ^492  ] 
carrying  the  south  line  nearly  one  and  a  half  rods  into  the  culti- 
vated fields  of  Peck,  and  running  it  through  his  garden  of  the  growth  of 
more  than  four  years,  and  also  through  his  bam  and  sheds.  The  judges 
reversed  so  much  of  the  order  of  the  commissioners  as  had  the  effect  to  al- 
ter the  south  line  of  the  road,  and  made  it  encroach,  on  the  lands  and  prem- 
ises of  Peck. 

S.  Ballardy  for  the  relators. 
W.  S.  Shanklandy  contra. 

The  following  opinion  was  delivered : 

By  Bronson,  J.  The  legislature  has  enacted,  what  the  common  law  had 
already  declared,  that  roads,  although  not  recorded,  which  have  been  used 
as  public  highways  for  twenty  years,  shall  bo  deemed  public  highways.  1 
B.  S.  52ly  ^  100.  And  it  is  the  duty  of  the  commissioners  in  the  several 
towns,  to  cause  such  roads  to  be  ascertained,  described  and  entered  of  re- 
cord in  the  town  clerk's  office.  Id.  501,  §  1,  sub.  8.  This  provision  does 
not  authorize  the  commissioners  to  say  what  was  ^^  originally  intended,"  eith- 
er by  the  owner  of  the  soil  or  any  one  else,  in  relation  to  the  width  or  loca- 
tion of  the  road,  any  further  than  such  intention  has  been  manifested  by 
permitting  the  way  to  be  used.  It  is  a  power  in  relation  to  the  road  as  it 
actually  existSy  and  has  existed  for  the  last  twenty  years.  It  does  not  au- 
thorize the  commissioners  to  create  or  enlarge,  but  only  to  perpetuate  the 
evidence  of  a  public  right.  Both  the  extent  and  the  fact  of  dedication  de- 
pend on  the  user ;  and  the  public  must  take  secundum  formam  doni.     On 
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the  facts  returned  by  the  judges,  it  is  quite  clear  that  the  commissioners  ex- 
ceeded their  powers,  and  the  only  question  is,  whether  Peck  had  a  remedy 
by  appeal. 

There  may  be  an  appeal  to  three  of  the  county  judges  from  any  deter- 
mination of  the  commissioners,  ^^  either  in  laying  out,  altering  or 
[  •493  ]  diseontinuinffj  or  in  refusing  to  lay  *out,  alter  or  discontinue  any 
road."  Id.  518,  §  84.  The  right  of  appeal  is  not  given  in  gen- 
eral terms,  but  the  cases  in  which  it  may  be  exercised  are  specially  enumei> 
ated.  That  enumeration,  so  far  as  it  goes,  corresponds  precisely  with  the 
powers  conferred  on  the  commissioners.  They  have  authority  to  lay  out  al- 
ter and  discontinue  roads.  Id.  §  1,  2.  But  the  commissioners  have  many 
other  powers,  and  among  the  number,  that  of  causing  certidn  roads  ^^  to  be 
ascertained,  described  and  entered  of  record/^  §  1,  to  which  the  right  of  ap- 
peal has  not  been  extended. 

In  relation  to  the  section  giving  an  appeal,  the  word  ^^  discontinuing"  can 
call  for  no  remark.  It  seems  almost  equally  clear  that  the  word  <'  altering" 
does  not  reach  this  case.  The  commissioners  did  not  profess  to  make  any 
change  in  the  road,  but  simply  to  describe  and  record  it.  I  may  add,  that 
the  power  to  alter,  and  that  to  record,  are  not  only  given  by  distinct  clauses 
of  the  statute,  but  they  are  conferred  for  diflferent  purposes.  The  one  is  to 
be  exercised  when  the  road  is  deemed  ^'  inconvenient ;"  the  other,  when  the 
road  either  has  not  been  "  recorded,"  or  is  not  "  sufficiently  described."  Id. 
§  1,  sub.  2,  3.  The  power  to  alter,  is  given  for  the  purpose  of  making  the 
road  better  by  changing  its  site  ;  that  to  record,  for  the  purpose  of  preserv- 
ing a  written  memorial  of  the  road  as  it  already  exists. 

As  to  the  remaining  words — '*  laying  out" — they  seem  obviously  to  mean 
something  different  from  that  of  describing  and  recording  a  road  as  it  al- 
ready exists.  But  that  is  not  all.  There  is  no  reason  for  understanding 
these  words  differently  where  they  occur  in  different  parts  of  the  statute. 
They  were  evidently  used  in  the  section  giving  an  appeal,  because  they  had 
been  used  in  the  sections  conferring  power  on  the  commissioners  and  regula- 
ting its  exercise.  The  power  of  the  commissioners  is,  ^^  to  lay  out  on  ^actu- 
al survey  such  new  roads  in  their  respective  towns  as  they  may  deem  neces- 
sary and  proper.  Id.  §  2.  And  in  the  fourth  article,  p.  513,  the  words 
^^  to  lay  out,"  ^'  laying  out"  &c.  will  be  found  in  almost  every  section, 
and  wherever  they  occur  they  were  manifestly  used  in  refers 
[  *494  ]  ence  to  *the  opening  or  establishing  a  road  where  non^  existed  be- 
fore. We  cannot  make  them  apply  to  the  describing  and  record- 
ing of  an  old  road,  without  doing  violence  to  the  language  of  the  statttte. 

There  was  some  reason  for  not  making  the  right  of  appeal  co-extensiva 
with  the  powers  of  the  commissioners.  In  opening  new  roads,  and  altering 
and  shutting  up  old  ones,  the  comraiflriouers  act  judicially,  and  in  matters  ma- 
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teriallj  affecting  the  interests  of  individuals.  But  in  describing  and  record- 
ing a  road  which  has  already  become  public  by  twenty  years'  use,  they  per- 
form little  more  than  a  ministerial  duty,  and  third  persons  cannot  be  materi- 
ally affected,  for  the  reason  that  the  owner  has  already  dedicated  the  soil, 
and  nothing  is  wanting  but  record  evidence  of  the  existing,  public  right. 
So  where  a  road  already  '^  laid  out,  but  not  sufficiently  described,"  is  des- 
cribed and  entered  of  record  by  the  commissioners,  Id.  §  1,  9uh.  3,  they  do 
little  more  than  to  perfect  and  preserve  the  evidence  of  an  existing  public 
right,  and  no  appeal  has  been  given. 

It  is  true  that  the  commissioners,  under  colour  of  recording  a  road  as  it 
already  exists,  may,  as  seems  to  have  been  the  case  in  this  instance,  describe 
and  include  lands  which  never  formed  a  part  of  the  highway.  Indeed,  they 
may  describe  and  record  a  highway  where  none  has  ever  existed.  But  we 
must  not  suffer  ourselves  to  be  misled  concerning  the  right  of  appeal,  which 
depends  on  the  statute,  by  the  fact  that  the  commissioners  may  abuse  their 
authority.  In  this  case,  they  have  not  professed  either  to  lay  out  or  alter 
the  road,  but  simply  to  ascertain,  describe  and  record  one.  If,  in  doing  this, 
they  have  encroached  on  lands  which  do  not  belong  to  the  highway  as  it  had 
been  actually  opened  and  used,  the  owner  probably  has  a  remedy  in  some 
form  ;  but  it  is  not  by  appeal.  Whether  he  should  proceed  by  certiorari  to 
the  commissioners,  whether,  in  all  the  forms  in  which  the  question  may  arise, 
he  may  insist  that  the  act  of  the  commissioners  is  void  on  showing  that  they 
exceeded  their  jurisdiction,  are  questions  not  now  before  us. 

Although  an  injury  had  been  done  to  Peck,  who  prosecuted  the 
appeal,  I  think  the  judges  had  no  jurisdiction  to  ^redress  the     [  *495  ] 
wrong,  and  their  proceedings  must  consequently  be  reversed. 

Mr.  Justice  Cowen  concurred. 

The  Chiep  «Justige  dissented,  and  delivered  the  following  opinion :  "  The 
only  question  to  be  determined  is,  whether  the  judges  have  jurisdiction  to 
entertain  an  appeal  under  the  highway  act  in  this  particular  case. 

The  commissioners  are  empowered  to  cause  such  roads  as  have  been  used 
for  twenty  years,  but  not  recorded,  to  be  ascertainedj  described  and  entered 
of  record  in  the  tovm  clerVs  office^  1  B,  S.  500,  §  1,  s\!b,  8  ;  and  in5§  104, 
p.  517,  it  is  declared,  that  all  roads  not  recorded  which  shall  have  been  used 
as  public  highways  for  twenty  years  or  more,  shall  be  deemed  public  high- 
ways. 

The  commissioners  of  Gortlandville  having,  on  the  6th  July,  1839,  deter- 
mined that  the  road  in  question  had  been  in  use  twenty  years,  proceeded  to 
ascertadn  and  describe  the  same,  and  cause  it  to  be  surveyed  and  recorded. 
An  appeal  was  taken  to  the  judges  complaining  of  a  part  of  the  proceed- 
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iDgs  of  the  comiDissioners,  agreeably  to  the  88th  §  of  the  act,  p.  514,  and 
which  they  reversed.  The  88th  §  provides  that  every  person  who  shall  con- 
ceive himself  aggrieved  by  any  determination  of  the  commissioners,  either 
in  laying  out^  altering  or  cUacontinuing,  or  in  refusing  to  lay  out,  alter  or 
discontinue  any  road,  may,  at  any  time  within  sixty  days,  appeal  to  any 
three  of  the  judges,  &c. 

The  argument  against  the  power  of  the  judges  is,  that  the  proceeding  to 
ascertain  and  enter  of  record  a  road  in  use  twenty  years,  is  not  a  luying  out 
of  a  road  within  the  moaning  of  this  section.  The  point  is  not  free  of  diffi- 
culty, but,  upon  full  consideration,  I  am  inclined  to  think  the  doings  of  the 
judges  should  be  sustained.  The  act  appears  to  contemplate  two  modes  of 
laying  out  highways  :  one  by  the  intervention  of  a  jury  of  freeholders,  and 
the  other  by  the  commissioners  alone ;  an  instance  of  the  latter  is,  where 
the  entire  line  of  the  road  passes  through  unimproved  lands.  The 
[  MQG  ]  assistance  of  the  jury  is  not  then  called  in,  iee  art.  4,  ^f.  610; 
and  without  any  forced  construction,  we  may,  I  think,  regard  as 
another  instance  in  which  they  may  act  alone,  the  survey,  ascertainment  and 
recording  of  a  road  which  they  determine  has  been  used  for  twenty  years ; 
it  is  practically,  and  in  effect,  a  laying  out  of  the  same.  They  first  examine 
and  adjudge  the  length  of  time  the  road  has  been  in  use — if  the  twenty 
years,  then  its  line  and  boundaries  are  ascertainad,  fixed  and  recorded  as  in 
other  cases.  The  record  is,  doubtless,  as  conclusive  upon  all  the  world  as  if 
it  had  been  laid  out  anew  in  any  other  mode ;  indeed  it  is  so  decided.  Gol- 
den V.  ThurbeTy  2  John%,  M.  429. 

The  reasons  for  an  appeal  are  as  strong  in  this  case  as  in  any  other ; 
and  it  may  be  added,  also,  that  the  act  contemplates  the  laying  out  of 
the  road  by  these  officers  without  any  application  to  them.     §  59,  |?.  610.  . 

Upon  the  whole,  I  am  of  opinion  here  was  a  determination  in  the  laying 
out  of  a  road  within  the  meaning  of  the  statute  authorizing  an  appeal  to  the 
judges,  and  that^ their  proceedings  should  therefore  be  affirmed." 

But  a  msgority  of  the  court  being  of  a  different  opinion,  the  proceedings 
of  the  judges  were  reversed. 


X— »»  » 


"Bowes  vs.  D.  C.  &  W.  Aegall. 

hi  the  pnYiikatioa  *of  the  certificate  of  the  terme  of  a  limittd  partnenhip^  it  was  held  that  a 
mistake  in  the' publication  of  the  names  of  the  partners,  as  Argale  for  Argyll,  would  not 
vitiate  the  publication.  If  there  be  donbt  whether  the  mistake  might  not  haire  tended  to  mis- 
lead, the[question  should  be  submitted  to  a  jury. 

A  publication  of  the  terms  of  partnership  within  three  day$  after  the  registry  thereofi  was  held 
a  oompitancc  with  the  jcquircmcBt  of  the  statute,  that'  the  same  be  published  immediately,  ftc 
piovided  that  the  imblicatioa  be  within  the  first  m¥ta  daji  afittr 


OP  THE  STATE  OF  IfEW-TOR?.  496 

Albany,  October,  1840.— Bowen  y.  Argall. 

So  the  statute  is  complied  with,  if  the  terms  of  partnership  be  pnblished  in  a  daUy  paper  once 
in  each  week  for  six  successive  weeks  :  each  publication  being  deemed  to  represent  seven 
days. 

Whether  placing  the  general  partner  upon  a  footing  with  other  creditors  in  an  assignment  made 
by  an  insolvent  firm,  will  be  deemed  contrary  to  the  statute,  quere:  be  that  how- 
CTCr  as  it  may,  such  a  provision  will  not  convert  *a  special  paxtner  into  ^general     [  #497  ] 
partner^  and  render  him  liable  accordingly. 

An  error  in  the  publication  as  to  the  amount  of  the  sum  advanced  by  the  special  partner^  is  un- 
available on  a  writ  of  error,  if  no  objection  to  the  publication  was  taken  on  Uie  trial  of  the 
cause. 

Error  from  the  New-York  common  pleas.  Henry  F.  Bowen  brought  an 
action  of  assumpsit  against  David  C,  ArgaU  and  William  Argall^  and  de- 
clared against  them  for  goods  sold  and  delivered,  and  also  on  the  common 
money  counts.  To  the  declaration  was  attached  a  copy  of  a  promissory  note 
made  by  David  C.  Argall  alone,  dated  21st  October,  1835,  for  the  sum  of 
$345,  payable  to  the  plaintiff  six  months  after  date.  The  declaration  was 
served  upon  William  Argall  alone,  who  put  in  a  plea  of  non-assumpsit.  The 
plaintiff  claimed  to  recover  against  WiUiam  Argall,  as  a  member  of  a 
Kmiitd  partnership  carrying  on  business  under  the  name  of  David  0.  Argall, 
on  the  ground  that  the  act  respecting  limited  partnerships  had  not  been  duly 
complied  with,  and  that  in  other  respects  the  defendant  William  Argall  hsid 
rendered  himself  liable  for  the  debts  of  the  partnership.  The  plaintiff  pro- 
duced in  evidence  the  original  certificate  of  partnership,  which  was  in  these 
words :  "  This  is  to  certify,  that  the  undersigned  have  in  pursuance  of  the 
provisions  of  the  revised  statutes  of  the  state  of  New-York,  formed  a  limited 
partnership  under  the  name  or  firm  of  David  C.  Argall ;  that  the  general 
nature  of  the  business  to  be  transacted  id  that  of  buying  and  vending  dry 
goods  in  the  city  of  New-Yorh;  that  David  C.  Argall,  of  said  city,  is  the 
general  partner,  and  William  ArgaU,  of  said  city,  the  special  partner  ;  that 
William  Argall  hath  contributed  the  sum  of  two  tliousand  dollars  as  capital 
towards  the  common  stock,  and  that  the  partnership  is  to  commence  on  the 
Slst  August,  1835,  and  is  to  terminate  on  the  31st  August,  1837."  The 
certificate  was  dated  on  the  31st  August,  1835,  and  was  signed  by  the  part- 
ners. On  the  14th  September,  1835,  it  was  acknowledged  before  an  asso- 
ciate judge  of  the  court  of  common  pleas  of  the  city  and  county  of  New-York, 
and  David  G.  Argall  made  affidavit  before  the  same  judge  that  the 
sum  specified  in  the  certificate  had  been  actually  and  in  *good  [  *498  ] 
feith  paid,  in  cash.  On  the  day  last  mentioned  the  clerk  of  the  city 
and  county  of  ]5'ew-York  made  an  order  that  the  notice  required  bylaw  to  be 
published,  should  be  published  in  two  newspapers,  viz.  The  New- York  Times 
and  Evening  Post,  printed  in  the  city  of  New- York  ;  and  on  the  same  day 
the  clerk  recorded  the  certificate,  &c.  in  his  office.  The  plaintiff  then,  after 
proving  the  signature  of  David  C,  Argall  to  the  note,  and  reading  tbe  same 
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in  evidence,  proved  that  on  the  16th  May,  1836,  David  C.  Argall^  describ- 
ing himself  as  transacting  business  under  a  limited  partnership  in  the  name 
of  David  C.  Argall,  made  an  assignment  of  all  his  stock  in  trade  for  the  be- 
nefit of  his  creditors,  giving  a  preference  to  certain  creditors,  among  whom 
was  his  partner,  Williams  Argall^  to  whom  it  was  stated  he  was  indebted  for 
indorsement  in  the  sum  of  $519,01,  and  for  cash  lent  $35,  and  providing 
besides  for  the  repayment  to  William  Argall  of  the  sum  contributed  by  him  as 

capital  towards  the  common  stock. 

Evidence  was  then  given  by  the   plaintiff  for  the  purpose  of  showing  that 

William  Argall  had  concurred  in  or  assented  to  the  assignment  thus  executed 
by  his  general  partner ;  and  also  that  he  had  transacted  business  on  account 
of  the  partnership  in  violation  of  the  provisions  of  the  statute  on  this  subject. 
This  evidence  was  met  by  rebutting  testimony  on  the  part  of  the  defendant. 
The  plaintiff  next  offered  in  evidence  the  original  files  of  the  New- York  Times 
and  Evening  Post  to  show  that  the  terms  of  the  partnership  had  not  baen 
duly  published.  The  defendant  objected  to  their  reception  as  evidence,  in- 
sisting that  the  affidavits  of  the  publication  on  file  in  the  office  of  the  clerk  of 
the  city  and  county  of  New- York  were  conclusive  evidence  of  the  publication, 
and  that  no  other  evidence  could  be  received,  and  accordingly  produced  the 
affidavits  from  the  files  of  the  clerk's  office  :  which  stated  that  the  notice  or 
certificate  of  partnership  had  been  regularly  published  in  the  Evening  Post 
and  New-York  Times  once  in  each  week  for  six  weeks  successively,  com- 
mencing on  the  17th  day  of  September,  1835.  The  sum  specified  in  the  cer- 
tificate as  published  in  the  Evening  Post  was  jive  thousand  dollars^ 
[  •499  ]  ^instead  of  two  thousand  dollars^  and  the  names  of  the  partners  as 
specified  in  the  certificate  and  as  subscribed  thereto  were  David  C. 
Argalb  and  William  Argale,  instead  of  David  C.  Argall  and  William 
Argall.  The  plaintiff  again  offered  the  original  files  of  the  papers  in  evidence, 
which  though  objected  to  by  the  defendant  were  received  by  the  judge.  From 
these  papers  it  appeared  ths^t  the  notice  or  certificate  of  partnership  had  been 
published  in  the  daily  papers  of  the  Post  and  Times  but  six  timeSj  to  wit,  on 
the  17th  and  24th  days  of  September,  and  on  the  1st,  8th,  15th  and  22d  days 
of  October,  making  in  all  a  publication  of  only  thirty -six  days  including  the  first 
and  last  days  of  publicatioti  and  the  intermediate  time. 

On  the  part  of  the  defendant  it  was  proved  that  on  the  29th  June,  1835, 
the  parties  being  advised  that  the  assignment  of  the  16th  May  preceding 
was  invalid,  Curtis,  the  assignee,  reassigned  the  property  to  David  C  Argall^ 
who  on  the  same  day  executed  a  new  assignment  of  the  same  property  to  Cur- 
tis. By  this  latter  instrument  no  preferences  were  given,  but  the  proceeds  of 
the  property  were  directed  to  be  equally  distributed  among  all  the  creditors  of 
the  assignor,  and  after  satisfying  such  debts,  to  pay  William  Argall  the  sum 
00  ntributed  by  him  to  the  common  stock,    In  the  list  of  creditors,  however, 
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the  name  of  William  Argall  was  inserted,  and  the  sum  of  $519,01  was 
stated  as  due  to  him  for  endorsements  made  by  him.  The  plaintiff  objected 
to  the  introduction  of  this  testimony,  but  it  was  received  by  the  judge. 

The  plaintiff  claimed  to  recover  upon  the  following  grounds  :  1.  That  the 
publication  of  the  terms  of  the  partnership  were  insufficient :  that  in  the 
publication  in  one  of  the  papers  the  partners  were  named  Argale  instead  of 
Argall ;  that  the  publication  was  not  made  immediately  after  the  registry 
of  the  certificate  ;  that  it  was  not  published  daily  for  six  weeks,  and  was 
not  published  for  a  sufficient  length  of  time  ;  2.  That  William  Argall  had 
transacted  business  on  account  of  the  partnership  ;  3.  That  he  had  concur- 
red in  or  assented  to  the  assignment  of  May,  1836  ;  4.  That  the 
first  assignment  could  not  be  rescinded  and  that  •consequently  [  •500  ] 
both  the  reassignment  by  the  assignee  and  the  second  assignment 
were  void ;  and  that  the  second  assignment  was  void  also,  on  the  ground  of 
its  making  a  provision  for  William  Argall. 

The  judge  charged  the  jury  that  the  certificate  containing  the  terms  of 
the  partnership  was  sufficient,  and  had  been  duly  published ;  the  questions 
as  to  whether  William  Argall  had  transacted  business  on  account  of  the 
partnership,  and  whether  he  had  assented  to  the  assignment  of  May,  1836, 
he  submitted  to  the  jury  upon  the  evidence  of  the  case.  As  to  the  assign- 
ment itself,  he  instructed  the  jury  that  it  was  fraudulent  as  to  creditors  and 
voidable  by  them,  but  was  valid  as  between  the  parties  to  it ;  that  a  voidable 
deed  however  might  be  made  good  by  matter  ex  post  facto;  that  under  the 
assignment  of  Jlfay,  1836,  the  title  to  the  property  passed,  and  a  trust  was 
created,  but  as  none  of  the  creditors  accepted  the  assignment  and  no  pay- 
ments had  been  made  under  it,  he  perceived  no  objection  to  the  re-assign- 
ment  by  the  assignee,  nor  to  the  second  assignment  which  were  executed  to 
relieve  the  first  assignment  from  \\hat  was  objectionable  and  illegal.  That 
in  his  opinion  the  provision  of  the  statute  that  a  special  partner  shall  not 
under  any  circumstances  be  allowed  to  claim  as  creditor^  until  the  claims  of 
all  the  other  creditors  of  the  partnership  shall  be  satisfied,  does  not  apply  to 
an  endorsement  for  the  firm,  but  has  reference  to  the  capital  paid  in  by 
the  special  partner.  The  plaintiff  excepted  to  the  charge.  The  jury  found 
a  verdict  for  the  defendants,  upon  which  judgment  was  entered.  The  plain- 
tiff sued  out  a  writ  of  error. 

C  Judson,  for  the  plaintiff,  insisted  that  the  publication  of  the  certificate 
of  the  terms  of  the  partnership  was  insufficient ;  that  the  partners  were 
named  Argale  instead  of  Argall;  that  the  sum  paid  in  by  the  special  part- 
ner was  stated  to  be  $5000  instead  of  $2000  ;  that  the  publication  was  not 
immediately  after  the  registry  :  the  registry  having  been  made  on  the  four- 
teenth day  of  September,  and  the  publication  not  until  the  seventeenth  ;  that 
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the  certificate  ought  to  have  been  published  dailt/  for  86  days, 
[  •SOI  ]     which  would  have  •embraced  six  tceeks^  except  Sundays,  and  at 

all  events  should  have  included  six  weeks  between  the  first  and 
last  publication :  to  this  point  the  counsel  cited  1  Wendelly  90. 

He  also  insisted  that  the  second  assignment  was  void  as  to  creditors,  and 
cited  6  Paige  J  582.    And  that  the  charge  of  the  judge  was  erroneous. 

W.  S.  SearSy  for  the  defendants  in  error. 

By  the  Courts  Co  wen,  J.  No  doubt  the  provisions  of  the  1  B.  S.  753, 
2d  ed,  prescribing  the  manner  of  instituting  limited  partnerships,  must  be 
substantially  complied  with,  or  the  creditors  may  treat  the  members  of  the 
firm  as  general  partners. 

The  objections  in  this  case  to  the  forms  of  institution,  all  arise  upon  the 
9th  section  of  the  statute,  which  provides  that  ^^  the  partners  shall  publish 
the  terms  of  the  partnership  when  registered,  for  at  least  six  weeks  immedi- 
ately after  such  registry,  in  two  newspapers  to  be  designated  by  the  clerk  of 
the  county  in  which  such  registry  shall  be  made ;  and  to  be  published  in  the 
senate  district  in  which  their  business  shall  be  carried  on  ;  and  if  such  pub* 
lication  be  not  made,  the  partnership  shall  be  deemed  general." 

1.  The  notice  in  the  Post  was  that  David  C.  Argalehni  William  Argalej 
both  of  the  city  of  New-Tork,  had  entered  into  the  partnership.     It  did  not 
mention  their  place  of  residence   more  particularly,  nor  their  place  of  busi- 
ness at  all.     The  notice  was  signed  David  C.  Argale  and  William  Argale. 
It  did  not  contain  the  name  oiArgall  at  all,  nor  was  it  shown  that  thej  were 
known  to  the  public  by  both  names.     By  the  4th,  5th  and  6th  sections  of  the 
statute,  in  order  to  form  a  limited  partnership,  the  members  are  first  to  sign 
and  acknowledge,  and  cause  to  be  filed  and   recorded  at  large  in  the  clerk's 
office  of  the  county  where  their  principal  place  of  business  shall  be  situated, 
a  certificate,  which  shall  contain,  among  other  things,  the  names  of  all  the 
general  and  special  partners,  distinguishing  which  are  general  and  which  are 
special  partners,  and  their  respective  places  of  residence.     Then 
[  ^502  ]     the  9th  section  directs  the  manner  of  publication.    •The  part- 
ners shall  publish  the  terms  of  partnership.    The  form  of  notice 
is  not  given,  but  the  object  of  it  is  plain  ;  that  the  public  may  be  informed 
not  merely  of  the  terms,  but  the   parties   to  the   contract  of  partnership. 
Their  names  alone  would  doubtless  satisfy  the  words  and  spirit  of  the  sec- 
tion, provided  they  be  truly  given.     In  this  instance  they  are  not ;  bat 
names  very  nearly  the  same,  with  the  city  of  their  residence,  are  given  as  a 
substitute.      The  christian  names  are  correct ;  and  the  mistake   doubtless 
arose  from  the  printer  mistaking  the  final  L  in  the  manuscript  surnames  for 
an  B,  and  thus  being  led  to  print  the  surnames  so  as  to  give  a  slightlj  differ- 
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ent  sound.  It  is  extremely  difficult  to  imagine  bow  the  public  could  be  mis- 
led by  Dames  so  very  nearly  the  true  ones,  accompanied  with  the  superaddir 
tion  of  residence.  Undoubtedly  the  true  question  is  whether  the  mistake 
was,  under  the  circumstances,  calculated  to  mislead.  In  a  case  of  doubt, 
the  qaestion  should  be  put  to  the  jury  upon  the  circumstances.  In  this 
case,  however,  I  apprehend  it  was  unnecessary.  I  think  it  furnished  a  case 
for  presuming  that  no  one  was  misled,  at  least  till  the  contrary  wap 
shewn. 

2.  It  is  said  the  notice  was  not  published  immediatdy  after  the  registry ; 
that  the  parties  waited  three  days.  I  apprehend  the  statute  does  not  mean 
to  speak  of  Ume  or  day9  immediately  following  the  re^try,  but  of  the  stx 
i/oeek%  immediately  after.  The  latter  are  its  precise  words.  A  publication 
in  the  first  week  immediately  ensuing  the  registry,  duly  followed  up  by  a 
repetition  for  the  next  five  weeks,  would  seem  to  satisfy  it  in  this  respect. 

S.  A  publication  once  in  each  of  the  ensuing  six  weeks  is  sufficient.  The 
statute  counts  by  weeks,  taking  one  day,  no  matter  which,  if  according  to 
the  common  course  of  weekly  publieation,  in  each  week.  Thus,  the  full 
term  of  42  days  and  more  were  made  out  in  this  case.  One  publication  in 
each  six  consecutive  weeks  of  seven  days  each,  the  first  publication  being 
within  the  first  seven  days  after  the  registry,  satisfies  the  statute  m  respect 
to  time  of  publication.  Each  single  publication  in  each  week  represents 
and  should  be  reckoned  for  seven  days.  The  publications  are  to 
^be  in  any  two  papers  of  the  senate  district,  and  by  memtioniog  [  *508  ] 
fveekSj  the  statute  has  an  obvious  reference  to  hebdomadal  publi- 
cations, which  are  those  in  prevalent  practice,  when  considered  in  respect  to 
the  whole  state.  Notices  to  creditors  in  cases  of  insolvency  stand  on  a  dif* 
ferent  phraseology.  The  notice  is  there  of  a  time  to  show  cause,  after  the 
expiration  of  the  eiz  weeke  preceding  publication.  Vide  IJt.  L.  of  1813, 
p.  462,  §  5.  The  publication  must  be  for  six  successive  weeks,  once  for 
each  week  in  both  cases,  according  to  the  ordinary  course  of  publication. 
But  b  the  case  of  insolvency,  the  weeks  must  be  fi()J  brfogfe  the  time  of  show- 
ing cause.  The  anonymous  case  cited  from  1  Wendell^  90,  must  have  gone 
on  this  distinction.  The  leamed  judge  who  tried  tUs  cause  in  the  cpurt  bei> 
bw,  (the  late  Judge  Irving,)  must  have  been  eminently  qualified  to  decide 
upon  the  practical  and  common  understanding  of  clauses  like  the  present 
when  used  in  stetnifcea.  Much  must  depend  on  such  understanding,  in  ^xing 
its  construction  ;  and  I  cannot  but  regard  his  decision  as  of  considerable 
weight  in  favor  of  what  I  conceive  to  be  the  meaning  on  its  face,  and  in  the 
light  of  my  more  limited  observation  in  this  respect.  On  the  whole,  we 
think  the  objections  grounded  on  the  want  of  sufficient  publication  were  pro- 
perly overruled. 

With  regard  to  such  interference  of  William  Argall  in  the  business  con- 
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cerns  of  the  firm  as  would  work  a  forfeiture*  of  the  privileges  of  a  special 
partner,  the  judge  laid  down  the  law  to  the  jury  in  the  terms  of  the  17th 
section  of  the  act,  and  referred  it  to  them  whether  the  evidence  brought  him 
within  those  terms.  I  have  looked  through  the  evidence,  and  am  of  opinion 
it  is  precbelj  of  that  character  which  called  for  such  a  reference.  He  was 
also  clearly  correct  in  submitting  the  question  to  the  jury  whether  William 
Argall  had  concurred  in  or  assented  to  the  first  assignment,  another  act, 
which,  according  to  §  22,  would  have  been  fatal  to  his  special  character, 
and  subjected  him  as  a  general  partner.  There  was  no  direct,  unimpeacha- 
ble and  conclusive  testimony  on  either  of  these  heads  ;  none  to  which  the 

judge  could,  as  matter  of  law,  attach  any  definite  influence. 
[  •604  ]  In  Milh  v.  Argall,  6  Pait/e,  577, 682,  the  chancellor  held  'that 
this  second  assignment  was  contrary  to  the  23d  section  of  the 
statute,  inasmuch  as  it  provided  that  William  Argall  should  be  paid  his  en- 
dorsement rateably  with  the  other  creditors.  The  section  cited  declares 
that,  in  case  of  the  partnership  becoming  insolvent,  no  special  partner  shall, 
under  any  circumstances,  be  allowed  to  claim  as  a  creditor,  until  the  claims 
of  all  the  other  creditors  shall  be  satisfied.  The  judge  charged  that  this 
provision  is  confined,  in  its  true  construction,  to  the  special  partner's  clum 
for  capital  paid  in.  It  is  not  now  necessary  to  pronounce  whether  this  or 
the  chancellor's  construction  was  right ;  for  I  see  nothing  in  the  act  declar- 
ing as  a  consequence  of  an  assignment  or  other  act  providing  for  the  forbid- 
den preference,  that  the  special  partner  should  thereby  become  liable  as  a 
general  one.  The  only  consequence  of  the  construction  contended  for  by 
the  plaintiff  in  error  would,  therefore,  be  the  avoiding  of  the  particular  pro- 
vision for  the  benefit  of  the  other  partnership  creditors,  in  a  proceeding 
adapted  to  enforce  the  claims  of  preference. 

The  objection  as  to  the  variance  between  the  $2000  actually  contributed, 
and  the  sum  mentioned  as  contributed  in  the  advertisement,  viz.  $5000,  was 
not  made  a  point  at  the  trial ;  and  therefore  is  not  now  noticeable.  Very 
likely,  as  suggested  by  the  counsel  for  the  defendant  in  error,  it  has  arisen 
from  a  clerical  mistake  in  the  bill  of  exceptions,  or  in  copying.  That  it  may 
have  arisen  in  either  way,  is  a  material  argument  why  the  settled  practice 
should  be  adhered  to,  of  refusing  to  notice  any  point  not  presented  specifi- 
cally at  the  trial. 

On  the  whole,  we  are  of  opinion  that  the  judgment  of  the  court  below 
should  be  affirmed. 
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The  New-York  Insu&akgb  Company,  appellants^  and  Roulst  and  otb* 

ers,  respondents. 

Where  a  cargo  of  merchandise,  Which  was  insured,  was  seized  and  condemned  by  the  French 
gorrenmient  nnder  the  BeHm  and  MUan  decrees^  and  a  compromise  was  subseqnently  made  be- 
tween the  underwriters  and  the  assured,  by  which  the  latter  accepted  from  the  fonner  $5000 
in  satisfaction  of  their  daim  against  the  underwriters,  which  was  for  $15,000,  and  surrendei^ 
ed  the  policy,  but  did  not  assign  or  cede  the  right  to  claim  indemnity  from  the  French 
goremment,  it  was  hdd^  on  the  underwriters  subsequently  obtaining  $5000  under  the  con- 
vention between  the  American  and  French  governments,  providing  indemnity  for  spoliation 
upon  our  commerce,  that  the  award  of  the  comnUsiianen  under  the  treaty,  giving  the  money 
to  the  underwriters  instead  of  the  assured,  was  not  conduave  as  between  the  parties,  and  that 
the  money  thus  obtained  was  held  in  trust  for  the  assured,  and  the  underwriters  were  decreed 
to  pay  over  the  same. 

/f  was  also  AeM,  that  though  an  action  at  law  might  have  been  sustained  for  the  recovery  of  the 
money,  a  bill  in  equity  was  proper;  the  jurisdiction  of  the  courts  in  a  case  like  this  beii^ 
concurrent.* 

Appeal  from  ohancerj.  The  respondents  filed  a  bill  in  chtncerj  before 
the  vice  chuDcellor  of  the  first  circuit,  in  -which  they  stated  that 
John  S.  Roulet,  Joseph  Icard  and  ^Ghirdon  S.  Mumford,  in  No*  [  *506  ] 
vember,  1807,  shipped  at  New- York  a  cargo  of  coflfee,  sugar  and 
logwood,  on  a  voyage  to  Marseilles  in  France,  of  which  cargo  they  were  joint 
owners,  and  the  invoice  cost  was  $57,579,18 ;  that  the  New-Toric  Insnrance 
Company  insured  $15,000  of  the  cargo  at  a  premium  of  7  per  cept.  That 
the  ship  and  cargo  were  seized  in  July,  1808,  at  Marseilles,  under  some  de- 
cree of  the  emperor  of  France ;  that  the  owners  gave  security  for  the  ap- 
praised value  of  the  cargo,  to  wit,  in  the  sum  of  $104,047,  to  be  paid  in 

•  Decided  aeih  December,  1840. 
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case  of  condemnation.  That  the  cargo  was  subsequently  condemned  and 
the  above  sum  paid.  That  a  claim  was  made  bj  the  owners  upon  the  insur- 
ance company  for  the  whole  amount  insured  by  them,  and  an  offer  made  to 
abandon  to  the  company  the  right  of  recovery  against  the  French  govern- 
ment for  the  loss  in  the  proportion  of  $15,000  to  the  whole  amount  insured 
on  the  cargo.  That  the  company  declined  to  accept  the  abandoment  and  to 
pay  the  loss.  That  a  compromise  was  thereupon  made,  by  which  the  company 
agreed  to  pay  on  account  of  the  loss  the  sum  of  $5000,  and  the  policy  to  be  giv- 
en up  by  the  assured ;  which  compromise  was  carried  into  effect  in  March  1809, 
by  the  payment  of  that  sum,  deducting  the  premium,  and  the  policy  surrender 
ed.  The  complainants  averred  that  there  was  no  aesignment  or  cession 
of  right  to  recover  the  subject  insured  or  indemnity  therefor,  made  by  the  as- 
sured or  demanded  by  the  company.  That  upon  the  appointment  of 
commissioners  under  the  convention  between  the  United  States  and  the 
king  of  the  French,  bearing  date  4th  July,  1831,  claims  were  preferred  on 
behalf  of  Jtoulet^  and  the  estates  of  Icard  and  Mum  ford,  (the  two  latter 
individuals  having  died,)  for  an  allowance  under  the  provisions  of  the  conven- 
tion for  the  loss  sustained  by  the  seizure  and  condemnation  of  the  cargo  and 
the  compulsory  payment  of  its  appraised  value  ;  that  the  New- York  Insur- 
ance Company  also  presented  a  claim  to  the  commissioners  for  the  sum  of 
$5000  paid  by  them  as  insurers  as  aforesaid ;  that  on  31st  December,  1835, 
the  commissioners  allowed  for  the  whole  loss  on  the  cargo  the  aggregate  sum 

of  $50,940,  and  of  that  sum  awarded  to  the  New- York  Insurance 
[  *507  ]     Company  $5000,  ^issued  to  them  a  certificate  for  that  sum ;  and 

that  the  company  have  since  received  payment  of  part,  and  now 
hold  the  moneys  so  received,  together  with  the  certificate.  The  complain- 
ants pray  for  a  discovery,  that  the  moneys  received  may  be  decreed  to  be 
paid  over,  and  the  certificate  to  be  delivered  to  them.  The  bill  was  filed  by 
Jtoulet  in  his  own  name,  by  L.  F.  Varet  as  administrator  of  Icard,  and  by 
fV,  MadcliffsiS  administrator  otMumford.  To  this  bill  the  defendants  demur- 
red. The  Vice  Chancellor  overruled  the  demurrer,  and  his  decision  on 
appeal  was  afiBrmed  by  the  Chancellor.  From  the  decree  of  the  Chancel- 
lor the  defendants  appealed  to  this  court.  See  the  opinions  delivered  in  the 
courts  below,  7  Paige,  561,  et  seq. 

G:  F,  Talman,  for  the  appellants,  insisted  upon  the  following  points : 
I.  The  commissioners  appointed  under  the  acts  of  congress,  were  author- 
ized and  required  to  examine  all  claims  for  indemnity,  and  to  determine 
wlio  were  entitled  to  receive,  and  what  amount.  Their  award  upon  the  re- 
spective claims  of  the  parties  to  this  suit,  fairly  submitted,  is  final  and  con- 
clusive. Their  decision  is  the  judgment  or  decree  of  a  competent  tribunal 
of  exclusive  Jurisdiction.     2  Russell,  608.    4  SimoUy  296. 
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II.  The  claim  of  the  respondents  having  been  submitted  to  the  commis- 
sioners,  and  rejected  by  them,  their  decision  is  final,  and  cannot  be  review- 
ed by  any  other  tribunal.  Convention  with  France^  Acts  of  let  Stss.  of 
22d  Cong.  1832,  App.  p.  34.  Act  to  carry  Convention  into  effect,  id.  ch. 
199,  4  Story's  Laws,  2311.  Treaty  with  Spain,  6  Laws  of  U.  S.  622. 
Act  to  carry  into  effect  Treaty  with  Spain,  id.  579.  3  Story^s  Laws,  1817. 
Heardon  v.  Sill,  2  Russ.  608.  2  Sim.  ^  Stu.  434.  Loyd  v.  Trimble- 
Stan,  4  Simon,  296.     Comegys  v.  Vasse,  1  Peters,  212.     2  Swanst.  651. 

III.  The  award  of  tho  commissioners  in  favor  of  the  appellants  was  cor- 
rect  and  just.  They  bad  been  damnified  by  the  means  mentioned  in  the 
treaty  to  the  amount  of  five  thousand  dollars.  No  abandonment,  cession  or 
conveyance  from  the  respondents  was  necessary.  The  actual 
payment  *of  a  loss  of  five  thousand  dollars  was  a  sufiicient  sup-  [  ^508  ] 
port  of  their  claim  for  indemnity  to  that  amount.     Oraeie  y.  N. 

T.  Ins.  Co.  8  Johns.  R.  245.     Phillips  on  Lis.  464. 

lY.  The  award  in  favor  of  the  appellants  was  for  a  loss  which  they  had 
paid  to  the  respondents  ;  if  the  appellants  were  not  entitled  to  it,  the  re- 
spondents have  no  right  to  recover  it  from  them :  the  Unit^  States  alone 
are  entitled  to  reclaim  it. 

y.  If  the  respondents  were  entitled,  they  had  an  adequate  remedy  at 
law.  Mitf.  PL  ch.  2,  p.  123.  Fonbl.  Eq.  h.  1,  ch.  3,  §  3.  Law  v. 
Thiyrndike,  20  Pick.  317.  1  Johns.  Ch.  R.  463.  4  id.  666.  1  Peters' 
C.  C.  R.  363.    1  MeCQrd!s  Ch.  Cas.  66.     2  Leigh,  490. 

G.  Wood,  for  the  respondents,  insisted  upon  the  following  points : 

I.  The  effect  of  the  award  was  to  determine  the  amount  to  be  allowed 
for  the  property  lost  by  the  illegal  capture ;  but  the  rights  of  the  respective 
claimants  must  be  subject  to  examination  by  courts  of  law,  like  any  other 
question  of  property.  Comyges  v.  Vasse,  1  Peters,  193.  Delafield  v. 
Colden,  1  Paige,  139.  The  intervention  of  commissioners  was  for  the  sole 
object  of  determining  what  clidms  were  admissible  under  the  terms  of  the 
convention  with  France.  The  ordinary  rules  of  evidence  might  have  exclu- 
ded many  just  claims,  and  a  tribunal  with  large  discretion  was  required  for 
the  benefit  of  the  claimants  themselves.  But  the  same  necessity  did  not  ex- 
ist for  the  determination  of  questions  between  parties  claiming  the  same 
fund  adversely.  No  power  was  given  to  them  by  law  for  such  purpose. 
See  the  report  of  the  commissioners  accompanying  the  list  of  awards,  and 
Kane's  notes  of  some  of  the  questions  decided  by  the  commissioners  p.  60 
and  87.  They  could  not  therefore  decide  upon  conflicting  private  rights. 
Those  must  be  decided  by  the  ordinary  tribunals  possessed  of  the  requisite 
powers  for  such  purpose. 
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II.  Upon  the  facts  stated  in  the  bill,  the  respondents  are  entitled  to  the 
benefit  of  the  award. 
[  •SOO  ]         1.  •The  claim  to  indemnity  was  based  upon  the  loss  of  prop- 
erty. 

2.  The  owner  of  the  property  captured,  or  the  assignee  of  his  right  could 
alone  make  the  claim. 

3.  The  appellants  were  not  the  assignees  of  the  right  of  the  respondents. 
There  was  no  assignment  or  cession,  or  abandonment  and  acceptance,  which 
are  the  only  modes  of  a  legal  transfer  of  the  right  of  the  assured.  Com- 
efft/8  V.  Vass€y  1  Peters^  193.  Nor  was  there  any  equitable  right ;  payment 
in  full  could  alone  create  it.  This  was  a  compromise  for  one  third  of  the 
amount  for  which  the  appellants  were  liable.  The  amount  released  was  the 
price  of  the  claim  for  indemnity  against  France,  which  therefore,  by  er 
press  agreement,  vested  in  and  belonged  to  the  respondents. 

After  advisement,  the  following  opinions  were. delivered: 

By  the  President  of  the  Senate.  The  main  questions  arising  in  this 
case  are :  1.  Is  the  award  of  the  commissioners  under  the  French  treaty 
final  and  conclusive  upon  the  rights  of  the  parties  litigant  here  ?  2.  If  not, 
are  the  defendants  in  error  entitled  to  recover  from  the  plainlifiis  in  error 
the  $5000  received  by  the  latter  on  the  claim  presented  by  them  to  the 
commissioners  under  the  French  .treaty  } 

This  case  is,  I  think,  upon  both  these  points  very  clear. 

1.  Upon  the  first  point,  the  vice  chancellor  was  clearly  right  in  saying, 
that ''  the  awards  of  the  commissioners  are  only  to  be  considered  as  ascer- 
taining what  were  proper  claims  upon  the  fund,  the  amount  of  the  respective 
claims,  and  to  whom,  as  between  individuals  and  the  government,  the  money 
might  be  legally  paid ;  and  not  as  settling  the  conflicting  rights  and  equities 
of  third  persons,  who  may  be  interested,  or  entitled  to  participate  in  the 
money  after  the  government  had  parted  with  it :  .these  being  matters  more 
properly  belonging  to  the  ordinary  tribunals  of  the  country.  This  is  the 
law  of  the  case  of  Comegy^  v.  Fa«««,  1  Peters,  193,  which  arose  under  the 
Spanish  treaty.  See  also  Sheppard  and  others  v.  Taylor  and  oihr 
[  'SIO  ]  «r«,  6  Petere,  675  ;  Manro  v.  Almeida^  T-O  Wheaton^  473,  and 
Willardy.  Dorr,  3  Mason,  164.  To  the  same  effect,  also,  is  the 
ease  of  Delafield  v.  Ooldeh,  decided  in  our  own  court  of  chancery.  See  1 
Pai^,  139. 

This  is  also  in  strict  conformity  with  the  view  which  the  commissio&ers 
ihemselves  under  the  Spanish  treaty  entertained  of  their  own  powers,  and 
sipon  which  they  acted.  See  the  final  report  made  to  the  department  of 
ftate  of  the  United  States  on  the  8th  of  June,  1824,  by  the  commissioneFS 
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under  the  Florida  treaty,  where,  among  other  observations,  they  remark : 
^^  But  in  these  and  many  other  cases  which  occurred,  the  board  having  as- 
certained the  full  amount  of  the  loss,  distributed  this  amount  so  ascertained 
amongst  the  different  parties  claiming  before  them,  and  seeming  to  have 
right  to  receive  it,  (no  matter  in  what  character,)  without  deciding  or  be- 
lieving itself  possessed  of  the  authority  to  decide  upon  the  merits  of  the  con- 
flicting claims  to  the  same  subject.  To  whom  of  right  the  sum  thus  award- 
ed when  paid  may  belong ;  or  for  whom,  how,  or  in  what  degree  the  receiv- 
er ought  to  be  regarded  as  a  trustee  of  the  sum  received,  were  questions  de- 
pending upon  the  municipal  laws  of  the  different  states  of  the  union,  the  ap- 
plication of  which  to  the  facts  existing  in  any  case,  the  board  did  not  feel  it- 
self authorized  to  make ;  and  therefore  abstained  from  instituting  any  in- 
quiry as  to  the  facts  necessary  to  such  a  decision.  These  remarks  the  com- 
missioners think  it  proper  thus  to  state,  lest  their  award  may  be  considered 
as  barring  and  finally  settling  pretensions,  into  which  this  board  have,  in 
truth,  neither  made  nor  believed  itself  authorized  to  make  any  examination 
whatever ;  but  have  purposely  left  it  open  for  the  adjudication  of  others,  who 
will  have  better" means  of  ascertaining  the  facts." 

The  provisions  of  the  French  treaty^  and  the  act  of  congress  for  carrying 
the  same  into  effect,  are  not  so  essentially  different  from  those  of  the  Span- 
uh  treaty,  as  to  distinguish  the  case  now  before  this  court,  so  far  as  regards 
this  first  point,  from  the  case  of  Comegyi  v.  FaMe,  or  as  to  render  the 
principles  of  law,  adopted  in  that  case,  inapplicable  to  the  present.  This 
point  has  been  recently  fully  considered  and  decided  by  the  su- 
preme court  of  the  United  States,  in  'the  case  of  Trevall  v.  [  'Sll  ] 
Baehe,  14  Peters*  R.  95,  in  which  Chief  Justice  Taney,  who  de- 
livered the  opinion  of  the  court,  says :  "  Upon  the  first  question,  (is  the  de- 
cision of  the  commissioners  appointed  under  the  treaty  with  France,  conclu- 
sive upon  the  rights  of  the  parties  ?)  the  court  have  entertained  no  doubt. 
This  case  cannot,  we  think,  be  distinguished  from  the  cases  of  Comegy^  v. 
Va%9t  and  Sheppard  and  others  v.  Taylor  and  others.  It  has  been  argu- 
ed, on  the  part  of  the  appellee,  that  these  cases  were  decided  under  the 
treaty  with  Spain  ;  and  that  the  language  of  that  treaty  and  of  the  act  of 
congress  creating  the  board  of  commissioners  under  it,  differs  materially 
from  the  treaty  and  act  of  congress  under  consideration,  when  defining  the 
powers  of  the  board.  It  is  true  that  there  is  some  difference  in  the  words 
used ;  bat,  in  our  judgment,  they  mean  the  same  thing.  The  rules  by 
which  the  board  is  directed  to  govern  itself  in  deciding  the  cases  that  come 
before  it,  and  the  manner  in  which  it  was  constituted  and  organized,  show 
the  purpose  for  which  it  was  created.  It  was  established  for  the  purpose  of 
deciding  what  claims  were  entitled  to  share  in  the  indemnity  promised  by 
the  treaty ;  and  they,  of  course,  awarded  the  amount  to  such  person  as  ap- 
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peared,  from  the  papers  before  them,  to  be  the  rightful  claimant.  Bat 
there  is  nothing  in  the  frame  of  the  law  establishing  this  board,  or  in  the 
manner  of  constituting  and  organizing  it,  that  would  lead  us  to  infer  that 
larger  powers  were  intended  to  be  given  than  those  conferred  upon  the  com- 
missioners under  the  Spanish  treaty.  The  plea  therefore,  put  in  by  the  de- 
fendant in  bar  of  the  complainants^  bill  cannot  be  sustained,  and  the  case  is 
fully  open  before  this  court  upon  its  merits."  It  will  be  perceived  that  this 
is  a  decision  directly  in  point.  It  has,  therefore,  I  think,  been  clearly  shown 
that  the  first  point  in  this  case  has  already  been  conclusively  decided  in  the 
negative. 

2.  As  to  the  Mcond  point,  I  think  there  can  be  as  little  doubt  as  upon 
the  first. 

The  plaintiffs  in  error,  insurers  in  this  case,  having  refused  to  accept  an 
abandonment  of  the  cargo,  after  due  notice  of  its  seizure  and 
[  *512  ]  condemnation  by  the  French  government,  *under  its  decrees,  and 
having  refused,  when  required  by  the  defendants  in  error,  to  pay 
as  for  a  total  loss  ;  and  having  compromised  the  claim  by  a  partial  payment 
of  only  $5000  instead  of  $15,000,  the  amount  insured,  they  thereby  volun- 
tarily renounced  all  interest  in  the  cargo,  and  all  participation  in  the  8pe$ 
recuperandi  of  the  same ;  so  that  if  the  property  itself,  or  either  a  full  or 
partial  indemnity  therefor  should,  at  any  time  thereafter,  be  recovered,  it 
should  be  for  the  exclusive  benefit  of  the  assured,  into  whosoever  hands  the 
same  might  come  or  be  ;  and  the  same  would  be  the  case  whether  such  re- 
covery were  of  the  property  itself  specifically,  or  of  an  indemnity  therefor. 
This  point  was  expressly  decided  in  the  case  above  cited,  of  Sheppard  and 
others  v.  Taylor  and  others,  where  it  was  said,  '^  There  is  no  difference  be- 
tween the  case  of  a  restitution  in  specie  of  the  ship  itself,  and  a  restitution 
in  value."  The  $5000  received  by  the  plaintifis  in  error  under  the  French 
treaty,  being  a  portion  of  the  indemnity  for  the  cargo  seized  and  sequester- 
ed in  this  case,  the  defendants  in  error  are  entitled  thereto,  and  should  be 

I 

permitted  to  recover  the  same  in  this  proceeding,  as  I  have  no  doubt  they 
might  have  done  at  law,  in  the  equitable  action  of  assumpsit  for  money  had 
and  received.  The  difficulties,  however,  attending  this  latter  remedy,  aris- 
ing out  of  the  peculiar  condition  of  the  parties  in  interest,  at  the  time  of  fil- 
ing their  bill  in  equity,  as  suggested  by  the  vice  chancellor,  were,  with  the 
other  reasons  given  by  him,  quite  sufficient  to  justify  his  entertaining  the 
jurisdiction  which  he  undoubtedly  had  of  this  case.  His  decree  is,  I  think, 
in  all  respects  right.  The  decree  of  the  chancellor,  therefore,  affirming 
that  of  the  vice  chancellor,  should  be  affirmed. 

By  Chief  Justice  Nelson.  The  appellants  claim  a  reversal  of  the  de- 
cree below  on  three  grounds :  1.  That  the  award  of  the  commiadoners  on- 
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der  the  French  treaty  is  conclusive  in  favor  of  their  right  to  the  fund ;  2. 
That  independently  of  the  award,  they  are  entitled  to  it  upon  the  merits ; 
and  3.  The  remedy,  if  any,  is  at  law. 

The  cases  referred  to  by  the  chancellor,  I  think  ^decisive  [  *513  ] 
against  their  first  position.  The  award  is  conclusive  only,  in  re- 
spect to  the  validity  of  the  claim  for  compensation  under  the  treaty,  and  the 
amount.  It  did  not  necessarily  involve  a  consideration  of  the  equitable  or 
legal  rights  of  third  persons  to  the  fund — questions  growing  out  of  these 
rights  are  to  be  heard  and  determined  in  the  ordinary  course  of  judicial  pro- 
ceedings. 

The  title  of  conflicting  claimants  may  have  been,  in  some  measure  involved 
in  the  examinations  of  the  commissioners  preparatory  to  a  distribution  ;  but 
this  was  only  as  between  the  individuals  and  the  government  with  a  view  to 
ascertain  the  extent  of  the  claims  upon  the  fund,  and  the  persons  to  whom  it 
might  be  properly  paid.  Demands  upon  it  arising  out  of  the  previous  deal- 
ings of  the  original  claimants  were  independent  of  the  treaty  or  law  of  con- 
gress :  they  stood  on  the  footing  of  contract  express  or  implied  between  the 
individual  parties,  the  final  adjustment  of  which  was  not  material  to  the  prop- 
er execution  of  the  duties  of  the  commissioners.  They  had  neither  time  for 
a  careful  investigation  of  such  extraneous  matters,  nor  was  it  practicable  for 
the  parties  to  furnish  the  requisite  proof. 

On  the  second  ground  it  seems  to  me  also  plain  the  appellants  fail  to  show 
any  right.  The  bill  charges  that  they  had  no  interest  in  the  cargo  seized,  as 
they  rejected  the  abandonment  when  oflfered  by  the  assured,  and  refused  to 
pay  for  a  total  loss.  They  failed,  therefore,  to  put  themselves  in  their  place, 
or  to  lay  any  foundation  for  claim  to  indemnity. 

It  is  insisted,  however,  that  the  subsequent  compromise  between  the  par- 
ties in  pursuance  of  which  the  appellants  paid  one  third  of  the  insurance 
money,  ($5000)  had  the  effect  to  subrogate  them,  pro  tantoy  to  the  rights  of 
the  assured  against  the  French  government.  The  bill  states  that  there  was 
no  abandonment,  assignment,  or  cession  of  right  to  recover  the  subject  insur- 
ed, or  any  part  thereof,  or  any  demand  for  the  same  at  the  time  of  the  com- 
promise. We  are  bound  to  assume,  therefore,  that  it  was  made  without  any 
stipulation  for  a  corresponding  interest  in  the  claim  upon  the  gov-> 
ernment — in  the  spes  recuperandi — ^and  that  the  •underwriters  [  *614  ] 
preferred  paying  the  $5000,  and  relinquishing  the  expectation  of 
indemnity,  to  the  payment  of  a  total  loss  which  was  $15,000,  with  the  ben- 
efit of  it ;  or  to  state  the  other  side  of  the  arrangement — the  assured  releas- 
ed the  insurance  company  from  payment  of  the  $15,000  and  assumed  the 
hazard  of  the  claim  upon  the  French  government  in  consideration  of  the 
payment  of  the  $5000.  This  I  think  the  necessary  conclusion  from  the 
facts  stated  in  the  bill  and  admitted  by  the  demand. 
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Although  an  action  at  law  for  money  had  and  received  might  have  been 
maintained  by  the  surviving  owner  of  the  cargo  against  the  company  from 
the  equitable  nature  of  this  remedy,  as  understood  smce  the  time  of  Lord 
Mansfield,  it  cannot  I  think,  be  doubted,  the  subject  was  also  one  of  chan- 
cery jurisdiction.  Simple  trusts  are  now  regarded  at  law,  and  the  duty  fre- 
quently enforced  ;  but  it  would  be  too  much  to  say  that  this  somewhat  modr 
ern  extension  of  the  remedy  at  law  had  the  effect  to  oust  a  court  of  equity 
of  its  original  cognizance  of  the  subject  matter.  There  are  many  subjects 
of  judicial  investigation,  over  which  the  two  courts  have  concurrent  jurisdic- 
tion. This  is  one  of  them.  Whether  the  arrangement  is  a  wise  one  or  not, 
must  be  left  to  the  le^slature.  It  is  not  to  be  presumed  that  the  two  tribu- 
nals, acting  upon  somewhat  adverse  principles,  could  settle  the  boundary 
without  expensive,  if  not  vexatious  litigation. 

Upon  the  whole  I  am  of  opinion  the  decree  should  be  affirmed. 

By  Senator  Edwabds.  It  appears  to  me  the  chancellor  and  vice  chan- 
cellor are  right  in  the  conclusions  to  which  they  have  come,  relative  to  the 
effect  of  the  award  of  the  commissioners  upon  the  conflicting  rights  of  parties 
as  between  each  other.  The  duty  of  the  commissioners  is  declared  in  the  act 
providing  for  their  appointment,  viz.  to  receive  and  examine  all  claims  which 
may  be  presented  to  them  under  the  convention  between  the  United  States 

and  France,  of  the  4th  of  July,  1831,  which  are  provided  for  by 
[  *515  ]     said  convention  according  *to  the  provisions  of  the  same,  and  the 

principles  of  justice,  equity  and  the  laws  of  nations.  1  Se%s.  22 
Cong.  ch.  199,  §  1.  The  object  for  which  they  were  appointed  appears  to 
be  to  ascertain  the  number  of  claims  of  American  citizens  against  the  French 
government,  which  fell  within  the  provisions  of  the  treaty,  and  the  amount 
of  each  claim,  that  a  proper  distribution  of  the  twenty  five  millions  of  francs 
might  be  made  amongst  the  claimant  ;  and  as  the  money  to  be  paid  by  the 
French  government,  was  to  liberate  it  completely  from  all  the  reclamations 
preferred  against  it  by  citizens  of  the  United  States,  it  was  necessary  that 
their  awards  should  be  final  and  conclusive  between  the  claimants  and  the 
French  government,  to  fulfil  the  conditions  on  which  the  money  was  to  be 
paid,  and  the  terms  of  the  treaty.  The  amount,  when  paid  by  the  French 
government,  exonerated  it  from  any  further  liability  to  those  claims  under 
the  treaty  ;  and  the  due  proportion  of  that  amount  paid  to  each  individual 
in  whose  favor  the  commissioners  made  their  award,  discharged  our  govern- 
ment from  any  further  liability,  on  account  of  the  claims  presented,  and  the 
principal  object  in  naming  the  individual  in  the  award,  was  to  designate  the 
person  who  might  receive  the  money,  and  discharge  the  government  from  its 
trust.  In  negotiating  the  treaty,  the  government  were  but  the  agents  of  the 
individuals  holding  these  claims,  and  received  the  money  for  their  benefit. 
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The  claims  being  the  property  of  individuals,  were  assignable,  and  who 
eventually  would  be  legally  entitled  to  the  money  the  government  could  not 
know,  unless  it  was  empowered  to  call  the  parties  and  witnesses  before  some 
tribunal,  and  determine  the  question  in  a  legal  form. 

But  in  what  tribunal  could  the  conflicting  rights  of  these  claimants  be  set- 
ded  ?  The  claimants  are  citizens  of  this  state.  Congress  could  not  authorize 
commissioners  to  form  such  a  tribunal,  nor  could  they  institute  a  new  tribunal 
with  sufficient  powers  to  adjudicate  the  matter  in  controversy  between  these 
parties.  By  sec.  1,  of  the  second  article  of  the  constitution,  the  judicial  pow- 
er of  the  United  States  shall  be  vested  m  one  supreme  court,  and 
such  inferior  ^courts  as  congress  may  from  time  to  time  ordain  [  *516  ] 
and  establish.  But  the  judicial  power  of  these  forums  do  not  ex- 
tend to  controversies  between  citizens  of  the  same  state  >  except  where  they 
claim  lands  under  grants  of  diflferent  states.  See  2d  article.  Const.  U.  States. 
Congress  therefore  could  not  constitute  a  tribunal  with  exclusive  jurisdiction 
over  the  rights  of  these  parties.  It  is  manifest  therefore  to  my  mind,  that 
no  tribunal  has  passed  upon  these  claims,  which  had  the  power  to  render  a 
judgment  final  and  conclusive  between  the  parties.  Nothing  short  of  an  ab- 
solute agreement  between  the  parties  could  constitute  the  commissioners  arbi- 
trators, so  as  to  make  their  award  final  and  conclusive,  as  to  the  conflicting 
claims  of  the  parties.  But  it  is  not  pretended  any  such  agreement  has  been 
consummated  between  them.  As  I  come  to  the  conclusion  therefore  that  the 
award  is  not  final  and  conclusive  between  the  parties  in  determining  their 
rights  ;  the  next  question  is,  what  are  the  equities  in  the  bill  as  admitted  by 
the  demurrer  ? 

It  is  difficult  to  conceive  from  the  statements  in  the  bill  how  the  insurance 
company  could  make  out  a  claim  before  the  commissioners  that  should  entitle 
them  to  an  award  for  the  $5000.  True  it  is,  the  company  had  paid  that 
sum,  but  under  what  circumstances  ?  They  had  insured  to  the  amount  of 
$15,000  on  the  cargo  of  the  vessel,  and  in  consequence  of  the  loss  of  the 
cargo,  the  owners  had  a  claim  against  them  for  that  amount,  and  in  order  to 
buy  off  their  liability  and  to  free  and  discharge  themselves  from  the  payment 
of  the  $15,000,  in  consequence  of  the  loss,  they  agree  to  pay  and  do  pay 
$5000,  without  taking  any  interest  whatever  in  tha  sped  recuperandi  of  the 
property  lost — and  even  refuse  to  hold  such  mterest.  It  appears  to  me, 
therefore,  they  relinquish  all  claim  whatever  to  the  money,  or  any  portion  of 
it  paid  on  account  of  the  loss  of  the  cargo.  I  am  aware  that  an  abandon- 
ment is  not  necessary  to  give  the  insured  a  right  to  receive  the  proceeds  of 
clums  arising  from  losses  which  have  been  paid.  A  mere  payment  of  a  loss, 
whether  partial  or  total,  gives  the  insurers  an  equitable  title  to 
what  may  be  afterwards  recovered  from  other  ^parties  on  account  [  *517  1 
of  the  loss.    1  PkUUpa  <m  iiM.  464.    But  it  is  on  the  principle 
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that  the  insiirer  is  oonsidered  as  purchasing  the  property  as  far  as  he  pays  w 
is  liable  to  pay  for  the  loss.  1  Phil,  an  Ihs.  465.  And  had  the  insurers 
m  this  case  paid  the  amount  they  had  agreed  to  pay  by  the  terms  of  their 
policy,  they  would  have  been  so  considered,  and  entitled  to  their  portion  of 
the  amount  paid  by  the  French  gOTomment  for  the  loss,  whether  the  owners 
abandoned  or  not.  But  how  could  they  retain  the  situation  which  their  poli- 
cy gave  them  as  presumptive  purchasers,  without  complying  wiUi  the  terms 
of  the  policy  ?  Will  it  be  said  the  owners  had  a  right  to  consent  to  a  modifi- 
cation, and  still  permit  them  to  occupy  the  same  standing  in  point  of  interest? 
Undoubtedly  they  had.  But  did  they  do  so  ?  The  owner  consented  to  re- 
linquish the  payment  of  $15,000  for  $5,000,  and  offered  to  the  insurers  an 
abandonment  of  the  cargo,  which  offer  was  declmed  on  the  part  of  the  un- 
derwriters. How,  therefore,  could  this  negotiation  which  cancelled  the  poli- 
cy, give  the  insurers  any  interest  in  the  property  ?  The  law  cannot  imply  an 
interest  against  the  absolute  refusal  of  the  party  to  take  such  interest,  nor 
can  a  court  of  equity  help  out  such  a  claim. 

The  doctrine  laid  down  in  Oraeie  v.  JV*.  F.  Ins.  Co.  8  Johns.  JR.  244, 
that  the  assured  is  never  obliged  to  abandon,  and  if  he  does  not,  he  is  always 
entitled  to  recover  to  the  extent  of  his  loss,  I  cpnsider  entirely  correct.  But 
if  the  whole  amount  of  loss  is  recovered  by  the  assured  and  they  have  re- 
ceived a  portion  of  the  loss  from  the  underwriters  of  a  policy,  without  any 
relinquishment  of  the  spes  reouperandi  by  such  underwriters,  tiie  portion  of 
the  amount  of  the  loss  thus  received  is  received  in  trust  for  the  underwriters. 
In  Randall  v.  Cochran^  1  VtBty^  sen.  98,  the  commissioners  appointed .  to 
adjust  the  losses  sustained  by  unjust  captures,  would  not  suffer  the  insurers 
to  make  claim  to  part  of  the  prises,  but  the  owners  only,  although  they  were 
satisfied  for  their  loss  by  the  insurers.  The  lord  chancellor  said  he  '^  was  of 
the  opinion  that  the  plaintifb  had  the  plaiiiest  equity  that  could  be.  The 
person  originally  sustaining  the  loss  was  the  owner ;  but  after 
[  *518  ]  'satisfaction  made  to  him  the  msurer.  No  doubt  but  from  that 
time,  as  to  the  goods  themselves,  if  restored  in  specie,  or  com- 
pensation made  for  them,  the  assured  stands  as  a  trustee  for  the  insurer,  in 
proportion  for  what  he  paid."  And  on  the  same  principle,  if  the  insurance 
company  have  received  the  $5000,  which,  as  the  bill  states,  was  a  part  of 
the  aggregate  sum  of  $50,940  awarded,  for  the  whole  loss  on  the  cargo, 
after  having  refused  to  pay  the  amount  of  the  policy  and  accept  of  an 
abandonment,  I  see  no  reason  why  they  have  not  received  the  money  with- 
out any  legal  or  equitable  claim  whatever,  and  why  they  should  not  be  con- 
sidered as  holding  it  in  trust  for  the  owners  of  the  cargo,  or  tiieir  represen- 
tatives. 

It  appears  to  me,  tins  is  one  of  tliose  cases  in  which  the  insurance  com- 
pany cannot  conscientiously  hold  the  $5000  received*— having  absolutely  de- 
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clined  to  pay  the  amount  of  their  policy  and  accept  of  the  abandonment ; 
and  if  80,  a  court  of  equity  may  entertain  jurisdiction.  Mr.  Justice  Story^ 
says :  "  One  of  the  most  common  cases  in  which  a  court  of  equity  acts  upon 
the  ground  of  implied  trusts,  in  invitum  is,  where  a  party  has  receiyed 
money  which  he  cannot  conscientiously  hold  from  another  party."  2  Story^t 
JEq.  501.  The  receipt  of  money  under  such  circumstances,  in  equity,  raises 
an  implied  trust.  2  FonbL  Eq.  Book  2,  cA.  1,  §  1,  note  h,  2  Story* 9  Eq. 
501,  502.  It  is  true  that  courts  of  law  in  the  actiop  for  money  had  and  re- 
ceiyed, haye  now  jurisdiction  of  most  of  this  class  of  cases,  and  furnish  an 
adequate  remedy  when  sufficient  facts  can  be  proyed  without  calling  upon 
the  defendant  to  disclose  them.  2  Story'* b  Eq.  502  and  caseM  there  eitid. 
In  Lata  y.  Thomdike,  20  Pick.  R.  820,  the  bill  which  was  filed  under  this 
same  French  treaty  was  dismissed,  on  the  ground  that  the  plmtifF  had  an 
ample  remedy  at  law  in  an  action  for  money  had  and  receiyed,  if  he  was 
entitled  to  recoyer.  That  case,  howeyer,  was  put  upon  the  ground,  that  it 
was  unnecessary  for  the  plaintiff  to  come  into  the  court  for  a  discoyerj 
of  facts.  The  court  say,  ^'  the  plaintiff  has  no  need  to  come  into  a  court  of 
equity  for  a  discoyery.  The  facts  upon  which  the  right  is  claimed 
are  all  susceptible  of  *proof.  The  defendant  standing  in  a  repre-  [  *519  ] 
seentatiye  character,  cannot  be  presumed  to  be  personally  acquaint- 
ed with  any  material  facts  within  his  own  knowledge,  requiring  a  discoyery. 
But  it  is  not  so  in  the  case  under  review.  The  appellants  agamst  whom  the 
claim  is  made  are  the  original  parties,  and  the  bill  calls  upon  them  to  answer 
under  oath  the  allegations  in  the  bill  for  the  purpose  of  affording  the  necessary 
eyidence ;  and  also  calls  upon  them  to  discoyer  the  amount  paid  to  them  upon 
the  certificate  issued.  It  appears  to  me,  under  such  circumstances,  we  are 
not  at  liberty  to  infer  that  the  party  could  make  the  necessary  proof  to  re- 
coyer  at  law,  in  an  action  for  money  had  and  receiyed,  and  on  tiiat  ground 
to  say  the  bill  should  haye  been  dismissed.  I  am  for  affirming  the  decree  of 
the  chancellor  in  oyerruling  the  demurrer. 

On  the  question  being  put,  Shall  this  decree  he  reverted  f  All  the  mem- 
bers of  the  court  present,  who  had  heard  the  argument,  answered  in  the 
negatiye.    Whereupon  the  decree  of  the  chancellor  was  affirmbi). 


m,"*- 


•Thh  Pboplb  v%.  Whitb/  [  •620  ] 

Where  in  an  indictment  for  murder  the  erime  it  charged  to  have  been  committed  with  a^»r»> 
meditated  dmgn  to  •ff&tt  C^  detak  <f  the  permm  kUled,  the  premeditated  design  or  exprms  malice 
be  prared,  or  tbe  prieoiMr  cannot  be  eonyictod,  althoogh  tiie  act  be  ob^cfaaiged  to  bam 

*  Decided  SSth  December,  1S40. 
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been  done  with  nudice  q/bredunight ;  the  description  of  the  character  of  the  crime,  Tia.  Its  per- 
petration with  a.  premeditated  detign^  cannot  be  rejected  as  sarplusage. 

Where  a  judge,  in  bis  charge  on  the  trial  of  a  criminal  case,  after  allnding  to  the  benefit  of 
good  character  to  the  accnsed  in  a  donbtfnl  case,  called  the  attention  of  the  jnry  to  the  oft* 
senee  of  such  proof  in  the  case  before  them,  it  was  held  that  he  had  erred,  and  a  new  trial  wis 
granted. 

From  both  these  propositions  the  Cbancellob  dissented.* 

The  prisoner  was  convicted  in  July,  1839,  at  the  New-York  oyer  and  le^ 
miner,  of  the  murder  of  one  Peter  Fitzpatrick.  The  first  count  of  the  in- 
dictment charged,  that  the  prisoner,  on  the  13th  of  February,  1839,  with 
force  and  arms,  &c.  at  the  first  ward  of  the  city  of  New-York,  in  and  upon 
Fitzpatrick, /efomoMsZy,  wilfully  and  of  Ids  malice  aforeihougldy  and  from  a 
premeditated  design  to  effect  the  death  of  Fitzpatrick^  did  make  an  assault; 
and  with  a  certain  knife,  &c.  in  and  upon  the  groin  of  Fitzpat- 
[  •521  ]  rick,  feloniously^  *  wilfully  and  of  his  malice  aforethought  and 
from  a  premeditated  design  to  effect  his.  deaths  did  strike  and 
thrust,  &c.  thereby  giving  him  a  mortal  wound,  of  which  he  instantly  died. 
The  indictment  contained  a  second  count  charging  that  the  prisoner  on,  &c. 
at,  &c.  feloniously,  wilfully  and  of  his  malice  aforethoughty  and  by  an  act 
imminently   dangerous  to  him  the  said  Peter  Fitzpatrick,   and  evincing  in 

*  The  above  propositions  the  reporter  considers  as  settled  by  the  decision  of  the  court  of  er- 
rors.    Beside  which  it  was  held : 

By  the  Chancbllob  and  Senators^  Dixon,  Ed  warps,  Furman  and  Ybbplakck,  that  the 
second  associate  judge  of  the  common  pleas  of  New-Tork  may  preside  in  the  court  of  oyer  and 
terminer  of  that  city  and  county,  in  the  absence  of  a  judge  of  the  supreme  court,  a  circuit  judge 
or  the  first  judge  of  the  county,  but  cannot  act  conjointly  with  either  of  those  officers.  Senator 
Waobr  holds  that  he  has  no  power  under  any  circumstances  to  preside  in  that  court. 

So  it  was  held  by  the  Chancbllob,  and  Senators  Dixon,  Edwabds,  Fubmak,  Boot,  Yj^r- 
PLANCK,  and  Waobb,  that  the  aldermen  of  the  city  and  county  of  New- York  may  preside  in  the 
court  of  oyer  and  terminer  of  that  city  and  county:  at  all  events,  that  their /)otr«r  to  do  so  can- 
not be  collaterally  inquired  into. 

So  it  was  held  by  the  Chanobllob,  and  Senators  Edwabds,  Vbrplanck,  and  Waobr, 
that  a  memorandtan  in  pencil^  purporting  to  be  the  examination  of  a  witness  taken  on  an  ante 
mortem  inquisition  by  a  coroner,  was  in  itself  inadmissible  in  evidence  for  the  purpose  of  im- 
peaching a  witness,  or  as  not  being  duly  authenticated.  From  this  opinion  Senator  Furman 
dissents. 

So  it  was  held  by  the  Chancbllob  and  Senator  Vbbplanck,  that  the  retiring  from  the 
bench  by  a  judge  after  the  commencement  and  before  the  termination  of  a  trial,  will  not  affect 
the  validity  of  the  trial,  provided  a  quorum  competent  to  proceed  in  the  trial  be  left.  From  this 
opinion  Senator  Ftbm an  dissents. 

How  far  the  acts  of  the  judges  de  fiuto  wiU  be  sustained,  discussed  by  the  Chancbllob, 
Mr.  Justice  Bbonson,  and  Senators  Dixon,  Fcbmak,  Root  and  Vebplanck  ;  and  the  light 
of  a  party  affected  to  raise  on  writ  of  error  an  objection  to  the  due  organization  of  a  courts  dis- 
cussed by  the  Chancbllob  and  Senator  Vebplanok. 

The  Chanobllob  holds  in  this  case,  that  the  court  for  the  correction  of  errors  will  listen  to 
am  objection  appearing  on  the  record^  althoBgh  not  urged  in  the  supreme  court,  if  it  be  of  sncb  a 
character  that  had  it  been  presented  there  it  could  not  have  been  obviated  by  the  opposite  party 
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Mm  the  said  Ezra  White  a  depraved  mind  regardless  of  hmnan  Ufe^  did 
make  another  assault,  and  with  a  certain  knife,  &;c.  in  and  upon  the  right 
groin  of  him  the  said  Peter  Fitzpatrick,  with  a  dqpraved  mind  regardless  of 
human  life^  feloniously,  wilfully  and  of  his  malice  aforethought  did  strike, 
stab  and  thrust,  &;c. 

At  the  trial,  the  counsel  for  the  prisoner  took  a  bill  of  exceptions,  in 
which  it  was  stated  that  the  cause  came  on  for  trial  at  a  court  of  oyer  and 
terminer,  held  in  and  for  the  city  and  county  of  New-York,  on  the  10th 
July,  1839,  before  the  Hon.  Ogden  Edwards,  circuit  judge  for  the  first 
circuit,  William  Inglis,  one  of  the  associate  judges  of  the  court  of  common 
pleas  for  the  city  and  county  of  New- York,  appointed  under  and  by  virtue 
of  the  act  of  1st  April,  1889,  entitled  ^'  an  act  to  repeal  the  seventh  section 
of  the  act  relating  to  the  court  of  common  pleas  for  the  cUy^  &c. 
and  to  authorize  the  appointment  of  an  additional  judge ;"  •and  [  •522  ] 
Egbert  Benson  and  Elijah  F.  Purdy,  aldermen,  &c.  Under  this 
organization.  Judge  Edwards  presiding,  a  jury  was  empannelled^  a  tales  di- 
rected, challenges  decided,  witnesses  examined,  and  the  opinion  of  the  court 
pronounced  by  Judge  Edwards  on  several  questions  that  had  arisen  as  to 
the  admissibility  or  rejection  of  testimony,  without  any  intimation  that  he  in- 
tended to  abandon  the  bench  during  the  progress  of  the  trial ;  he  then  with- 
drew and  contintied  absent  during  the  remainder  of  the  trial.  Judge  Inglis 
and  the  two  aldermen  remained,  and  they  presiding,  the  trial  was  continued. 
The  indictment  against  the  prisoner  was  found  at  the  New- York  general  ses- 
sions, in  which  the  recorder  and  two  of  the  aldermen  of  the  city  presided. 

William  H.  Wright,  a  witness  for  the  people,  testified  that  he  knew  White  ; 
that  he,  the  witness,  was  at  the  house  of  one  Lawrence  Gafihey  (where 
there  was  a  house-warming)  several  times  in  the  course  of  the  night  ii  which 
the  homicide  was  committed ;  and  gave  evidence  tending  materially  to  fix 
the  ofience  upon  the  prisoner.  Wright  had  been  examined  before  the  police, 
and  his  deposition  taken  there  was  read  in  evidence  by  the  counsel  for  the 
prisoner.  He  there  stated  that  he  did  not  know  White's  name  at  the  time ; 
but  now  knew  it.  He  was  now  cross-examined  as  to  his  deposition  before 
the  police,  and  said  :  '^  I  did  not  express  any  doubt  about  who  did  the  act. 
I  did  not  then  recollect  his  name."  He  admitted  that  he  had  been  examin. 
ed  before  the  coroner,  on  the  occasion  of  the  ante-mortem  inquest  on  Edward 
Dennon,  who,  as  it  now  appeared,  was  wounded  by  the  prisoner  in  the  same 
affray.  The  inquest  was  taken  February  18th,  and  was  admitted  by  the 
district  attorney,  to  have  been  duly  filed  by  the  coroner.  There  was  an  en- 
dorsement on  it  in  pencil  in  these  words:  "  Witnesses,  Wm.  H.  Wright. 
Is  a  watchman.  About  3  o'clock  this  morning,  came  along,  Jz;c.  and  found 
they  were  quarrelling,  &c.  and  told  the  young  men  to  go  away.  One  of 
them  came  up  and  jerked  the  door  open,  and  saw  him  make  a  motion  to 
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Stab  ;  and  from  the  action  of  his  arm  hare  no  doubt  he  did  stab  him,  &e. 

Soon  after  saw  him  make  another  stab  at  another  man,  and  he 
[  *528  J     fell.     The  first  man  did  not  fall.    *Did  not  see  but  one  man  use 

any  instrument.  Hdward  Dennon  was  one  of  the  party,  &c.  was 
stabbed,  and  did  not  know  by  whom,  &c.  Doctor  Charles  Fitzpatriek  says 
he  was  called  to  this  house  about  3  o'clock ;  found  the  wounded  man  Den- 
non, ftc.'* 

The  inquisition  and  the  endorsement  thereon  were  offered  in  evidence  for 
the  purpose  of  contradicting  Wright's  testimony  on  this  trial.  The  district 
attorney  objected  to  the  reading  of  the  endorsement,  on  the  ground  that  it 
should  first  be  proved  that  the  testimony  was  reduced  to  writing  from  the 
witness'  statement.  That  it  was  evidently,  on  its  face,  an  imperfect  state* 
ment ;  and  not  a  part  of  the  inquisition.  That  it  had  no  official  rignaturej 
or  awthenticatiorty  and  might  be  a  mere  private  memorandam  of  the  coroner, 
or  of  some  other  person  made  for  his  own  use.  The  court  decided  that  the 
inquisition  was  admissible,  but  excluded  the  statement  endorsed  thereon. 
The  prisoner's  counsel  excepted. 

Judge  Inglis  charged  the  jury  that  the  terms  premtditaUd  design^  as 
used  in  the  statute  and  in  the  first  courd  of  the  indictment,  were  tantomoont 
to  and  conveyed  the  expression  of  the  same  idea  as  the  words  malice  qfore- 
thought  J  used  at  common  law,  and  found  in  this  count ;  that  if  the  first  count 
,was  to  be  regarded  as  framed  under  the  statute,  the  words  malice  afore- 
thought j  might  be  regarded  as  eurplusage ;  that  if  viewed  as  a  count  at 
common  law,  it  was  sufBcient,  and  the  addition  of  the  words  premeditated 
design^  did  not  affect  its  validity ;  and  the  first  count  was  sufficient  to  com- 
prehend ang  of  the  grades  or  douses  of  murder  embraced  in  the  first  and 
second  subdivisions  of  the  fifth  section  of  the  title  of  the  statute  treating  of 
crimes  punishable  with  death.  2  72.  S.  657.  And  that  if  the  jury  should 
be  of  opinion  that  the  killing  of  the  deceased  took  place  either  from  premed- 
itated design  to  effect  the  death  of  the  person  killed^  or  any  hwnan  bemg^ 
or  that  it  was  perpetrated  hy  an  act  imminently  dangerous  to  others^  and 
evincing  a  depraved  mind,  regardless  of  human  Ufe^  although  without  any 

premeditated  design  to  effect  the  death  of  any  particular  individ- 
[  *524  3    ual,  the  crime  fell  within  the  common  law  Mefinition  of  maUee 

cforethoughtf  and  that  if  the  facts  so  warranted,  it  would  be  their 
duty  under  the  first  count  of  the  indictment  to  convict  the  prisoner.  He 
further  instructed  them  that  it  was  not  necessary  that  ea^ess  mdlieej  or  a 
premeditated  design  to  take  the  life  of  the  deceased  or  of  any  other  human 
being,  should  be  proved  :  that  the  jury  might  draw  the  inference  of  the  ex- 
istence of  such  malice  or  premeditated  design  from  the  facts  accompanying 
the  killing,  however  suddenly  the  act  might  have  been  committed.  He  in- 
structed them  to  exclude  from  their  conmderation  the  second  ctmnt  of  the  in- 
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diefonent,  because  it  was  not  alleged  therein  that  the  killing  was  perpetrated 
by  an  act  imminently  dangerous  to  other  persons  as  well  as  the  deceased. 
He  farther  charged  the  jary^  '^  that  in  all  doubtful  cases,  where  the  scales 
of  justice  are  nicely  poised,  the  evidence  of  a  good  character  and  a  virtu- 
ous life,  had  great  weight  in  turning  the  balance  in  favor  of  the  prisoner ; 
and  in  this  case  there  was  an  absence  of  such  testimony  on  the  side  of  the 
prisoner."  The  jury  found  the  prisoner  guilty.  The  counsel  for  the  prison- 
er having  taken  various  exceptions  to  the  decisions  of  the  court  and  the  charge 
of  the  judge,  and  procured  a  bill  of  exceptions  to  be  signed,  the  sentence  of 
the  law  was  suspended  and  the  proceedings  were  removed  into  the  supreme 
court  by  certiararij  to  obtain  the  advice  of  the  court.  The  case  was  argued 
in  that  court,  and  the  court  ordered  the  record  to  be  remitted  with  direc- 
tions thaf  sentence  be  passed  on  the  prisoner.  See  22  Wendelly  167,  et  Beq. 
Sentence  was  accordingly  passed  by  the  oyer  and  terminer,  but  a  torit  of 
error  having  been  sued  out  by  the  prisoner,  his  execution  was  respited  by  the 
governor  from  time  to  time  until  the  judgment  of  this  court  was  pronounced. 
When  the  case  was  before  the  court  in  22  Wendellj  167,  it  was  there  by  eer- 
Uorarij  and  to  enable  the  prisoner  to  carry  it  up  to  this  court,  a  Vfrit  of  error 
was  sued  out  removing  the  record  from  the  oyer,  and  terminer  into  the  su- 
preme court.  In  the  record  thus  removed  were  inserted  the  facts  suggested 
as  necessary,  in  22  Wendell^  174,  to  present  the  question  arismg 
on  the  retiring  of  the  circuit  *judge  from  the  bench.  The  cause  [  *525  ] 
was  argued  in  the  supreme  court  on  the  record  being  brought  in, 
by 

2>.  Cfraham,  jun.j  for  the  prisoner. 

J.  X.  WMUnffj  (district  attorney)  for  the  people. 

After  advisement,  the  following  opinion  was  delivered : 

Bff  the  C<mrt^  Sbonbok,  J.  The  questions  arising  on  the  bill  of  excep- 
tions were  considered  when  this  case  was  before  us  on  a  former  occasion. 
22  WendeUy  167.  Those  points  are  now  only  made  proformaj  and  we  have 
nothing  to  add  m  relation  to  them. 

The  only  question  mentioned  on  the  argument,  was  one  in  relation  to  the 
orffomzaUon  of  the  courts  before  which  the  prisoner  was  indicted  and  tried. 
It  is  insisted  on  his  behalf  that  the  aldermen  of  the  city  of  New-York  could 
not  rightfully  sit  in  those  courts.  It  is  not  denied  that  the  aldermen  have 
been  declared,  by  law,  judges  of  the  criminal  courts  of  the  city  and  county 
of  New-Tork ;  but  it  is  said,  that  the  acts  of  the  legislature  conferring  this 
r,  are  repugnant  to  the  coaBtittttik>n,  and  therefore  void.    That  qoes- 
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tion  we  have  just  considered  in  the  case  oi  The  People  y.  V<man  and  othr 
era  ;  and  we  do  not  think  it  necessary  to  add  any  thing  to  what  has  ahready 
been  said.  We  entertsdn  no  doubt  that  the  statutes  in  question  are  valid, 
and  that  the  aldermen  were  fully  authorized  to  sit  in  the  courts  of  general 
sessions  and  oyer  and  terminer,  where  the  indictment  was  found  and 
tried. 

II.  But  if  we  are  mistaken  in  saying  that  the  statutes  are  valid,  there  is 
another  principle  which  must  control  this  case.  If  the  aldermen  were  not 
judges  de  jure,  they  were,  at  the  least,  judges  de  factOj  with  color  of  legal 
title  ;  and  no  principle  is  better  settled  than  that  the  acts  of  such  persons 
are  valid  when  they  concern  the  public,  or  the  rights  of  third  persons  who 
have  an  interest  in  the  act  done.  It  would  be  impossible  to  maintain  the 
supremacy  of  the  laws,  if  individuals  were  at  liberty,  in  this  col- 
[  *626  ]  lateral  manner,  to  'question  the  authority  of  those  who,  in  fact, 
hold  public  offices  under  color  of  legal  title.  Where  there  is  a 
plain  usurpation  of  an  office  without  any  show  of  title,  the  acts  of  the  in- 
truder will  undoubtedly  be  void,  both  in  relation  to  individuals  and  the  pub- 
lic. But  where  there  is  color  of  lawful  title,  the  officer  must  be  obeyed  and 
his  acts  respected,  until  judgment  of  ouster  is  pronounced  against  him  in 
the  proper  proceeding  for  that  purpose.  The  gc^emment  may  try  the  right 
by  quu)  warranto  ;  and  the  title  of  the  officer  may  also  be  questioned  where 
he  is  a  party,  and  is  sued  for  an  act  done  which  he  can  only  justify  as  an  of- 
ficer. Fowler  v.  Beebe^  9  Ma9%.  M.  281.  But  this  is  a  case  where  officers 
having  apparent  authority  to  do  the  act,  have  rendered  judgment  between 
the  people  and  the  prisoner,  and  neither  party  can,  in  this  collateral  way, 
call  in  question  the  title  of  the  judges.  If  there  had  been  judgment  of  ac- 
quittal, it  would  have  concluded  the  people,  and  the  prisoner  could  not  have 
been  further  prosecuted. 

To  hold  that  the  acts  of  such  officers  as  I  have  mentioned  are  not  binding, 
as  between  third  persons,  would  lead  to  the  most  serious  consequences.  No 
man  would  be  safe  in  taking  a  title  until  he  had  examined  the  commission  of 
the  judge  or  other  public  officer  who  had  done  any  act  upon  which  the  valid- 
ity of  the  title  depended,  and  had  then  gone  from  the  commission  up  to  the 
source  from  which  the  officer  derived  his  authority.  We  have  recently  ren- 
dered judgment  of  ouster  against  a  county  clerk— 2^A«  People  v.  Vail,  20 
Wendeily  12 — and  yet  it  cannot  admit  of  a  doubt,  that  the  acts  which  he 
did  while  in  under  colour  of  election,  such  as  the  recording  of  deeds,  admin- 
istering oaths,  entering  verdicts,  and  the  like,  are  just  as  valid  as  they  would 
have  been  had  the  judgment  been  the  other  way.  Still  more  recently,  we 
have  pronounced  judgment  of  ouster  against  a  police  justice  of  the  city  of 
Albany,  The  People  v.  Kaney  28  WendeU,  414 ;  but  those  who  executed 
bis  mandates  while  he  held  under  the  forms  of  law,  are  as  perfectly  protect- 
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ed  as  though  there  had  been  no  defect  in  his  tide ;  and  his  orders  and  jodg- 

menlB,  so  far  as  they  operate  between  other  parties,  are  as  valid 

and  effectnal  as  though  *he  had  been  an  officer  de  jure.    These     [  *527  1 

cases  are  only  mentioned  by  way  of  example.      The  rule  is  uni- 

rersal. 

It  was  suggested  at  the  bar  that  the  rule  did  not  apply  in  the  case  of  a 
person  exercising  h  judicial  office  ;  but  no  case  to  that  effect  was  mentioned^ 
and  it  would  be  strange  if  one  could  be  found.  The  question  has,  no  doubt, 
most  commonly  arisen  in  relation  to  ministerial  officers,  but,  on  looking  into 
several  of  the  cases,  I  find  no  such  distinction  as  that  which  the  counsel  sup- 
poses should  exist.  In  7Ae  King  v.  lAde^  Andrews^  168,  it  was  said,  that 
the  rule  comprehended  both  ^^  judicial  and  ministerial  acts;"  and  in  Melnr 
9try  y.  Tannttj  9  John$>  B.  185,  it  was  objected  on  a  certiorari  to  reverse 
a  judgment,  that  the  justice  who  rendered  it  was  constitutionally  disqualified 
to  hold  the  office ;  tod  it  was  answered  that  had  the  objection  been  well 
founded  in  point  of  fact,  ^'  it  might  well  be  questioned  whether  the  court 
could  take  notice  of  such  an  objection,  in  this  way,  since  we  are  to  intend 
tiiat  the  justice  acted  under  a  regular  commission ;  and  he  has  not  been  put 
to  answer  for  an  unconstitutional  exercise  of  power."  Now,  here  the  com- 
mission of  the  aldermen  is  written  in  the  statute  book,  and  surely  no  one  can 
question  their  titie  on  a  writ  of  error.  It  must  be  tried  in  another  form. 
See  also  Viner'e  Ahr.  Officer  and  Offices ^  QO-.  4,)  and  Harris  v.  JaySj  €ro. 
Eliz.  699,  where  it  is  said,  that  the  law  favors  acts  of  one  in  a  reputed 
authority."  In  Budenam  v.  Buggies^  15  Mass.  B.  180,  the  court  said  the 
rule  extended  to  all  public  officers,  and  that  they  could  discern  no  reason  for 
restraining  it ;  and  in  Wilcox  v.  Smith  j  5  Wendell^  281,  it  was  applied  in 
the  case  of  a  judicial  officer.  It  would  be  strange,  indeed,  if  the  judgment 
or  decree  of  a  court  of  competent  jurisdiction  could  be  impeached  on  the 
ground  that  a  flaw  had  been  discovered  in  the  commission  of  the  judge. 

We  are  of  opiniim,  upon  botti  grounds,  that  the  objection  taken  by  the 
prisoner's  counsel  to  the  title  of  aldermen  cannot  prevaU.    Judgment  affirmed. 

The  case  was  thereupon  removed  into  the  court  far  the  correction  of  errors^ 
where  it  was  argued  by 

"^D.  Orakamy  jun.  ^  S.  StcimUj  for  the  prisoner.  [  *628  ] 

J.  R.  Whiting  J  (district  attorney)  and  WiUis  Holly  (attorney  general,) 
for  the  people. 

After  advisement  the  following  opinions  were  delivered : 

By  the  CiuaoELLeiB.    Bevevai  questions  were  Mised  in  the  supreme 
Vol.  XXIV.  60 
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court,  and  bave  also  been  discussed  in  this  court  upon  the  writ  of  error ; 
some  of  which  relate  to  the  organization  of  the  court  and  the  jurisdiction  of 
the  officers  before  whom  the  trial  was  had,  and  others  to  the  legality  of  the 
decisions  made  in  the  progress  of  the  trial.  This  last  class  of  questions  I 
shall  first  proceed  to  consider. 

The  first  of  this  class  is  as  to  the  right  of  the  court  to  proceed  with  the 
trial  after  one  of  the  judges,  who  was  present  at  the  commencement  of  such 
trial,  had  left  the  bench;' admitting  that  the  remaining  judges  would  have 
been  legally  competent  to  hold  a  court  of  oyer  and  terminer  and  to  try  the 
offence,  if  the  trial  had  commenced  before  them  alone.  Upon  this  point  I 
have  no  doubt ;  for  the  revised  statutes  expressly  provide,  that  each  justice 
of  the  supreme  court  and  each  of  the  circuit  judges  shall  have  power  to  hold 
any  circuit  court,  and  to  preside  in  any  court  of  oyer  and  terminer  in  this 
state,  either  for  the  whole  time  for  which  such  court  shall  continue,  or  for 
any  part  of  that  time.  2  R.  S.  203,  §  14.  There  would  indeed  be  an  impro- 
priety, where  there  was  but  one  judge  present  who  was  competent  to  preside, 
in  permitting  him,  unless  in  a  case  of  absolute  necessity,  to  leave  the  bench 
after  the  jury  had  been  empannelled  and  a  part  of  the  testimony  given,  and 
allowing  a  new  judge  who  had  not  been  present  during  that  part  of  the  trial, 
to  take  his  place,  before  the  cause  had  been  finally  committed  to  the  jury  for 
their  decision.  It  is  not  to  be  presumed,  however,  that  any  judge  would  so 
far  forget  his  duty  as  to  leave  the  bench,  under  such  circumstances,  except 
in  a  case  of  sickness  or  other  imperious  necessity ;  and  this  court,  upon  a 

wrifr  of  error,  would  not  be  justified  in  presuming  he  did  so,  espe- 
[  *529  ]     cially  in  a  trial  involving  the  life  *of  a  prisoner,  unless  the  fact 

distinctly  appeared  upon  the  record.  But  even  should  such  a 
case  occur,  or  if  by  the  sickness  or  death  of  the  presiding  judge  during  the 
trial,  it  should  become  necessary  to  substitute  a  new  one  in  his  place  who 
had  not  before  been  present,  I  see  no  principle  of  law  which  would  require 
the  empannelling  of  a  new  jury  ;  though  it  would  undoubtedly  be  proper  to 
re-examine  the  witnesses  before  such  substituted  judge,  unless  the  parties 
would  consent  that  he  should  take  a  statement  of  the  evidence,  and  of  the 
previous  proceedings  upon  the  trial,  from  the  notes  of  the  former  presiding 
judge,  or  from  his  associates  on  the  bench.  This,  however,  is  not  a  case  of 
that  kmd,  provided  the  trial  was  properly  commenced  before  the  four  judicial 
officers  who  were  present  at  the  commencement  of  the  trial,  and  if  the  last 
three  were  competent  to  hold  a  court  of  oyer  and^  terminer  without  the  pres- 
ence of  the  circuit  judge  ;  for  in  that  case  there  was  no  necessity  of  commenc- 
ing the  trial  de  novoy  as  all  the  remaining  judges  had  been  present  from  the 
commencement  of  the  trial,  and  knew  what  had  taken  place  as  well  as  the 
judge  who  had  left  the  bench,  for  some  good  reason  as  we  must  presume.  I 
believe,  it  is  no  uncommon  thing  in  all  courts,  in  criminal  proceedings  as  well 
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as  in  civil  suits,  where  at  the  commencement  of  the  trial  there  are  more  judges 
on  the  bench  than  the  law  requires  to  form  a  quorum,  for  some  of  those 
judges  to  leave  the  bench  and  for  the  others  to  proceed  with  the  trial,  pro- 
vided the  judges  who  remain  are  legally  competent  to  hold  the  court.  And 
certainly  if  the  chief  justice  and  one  of  the  associate  justices  of  the  supreme 
court,  together  with  two  other  judges  authorized  to  sit  with  them  or  either  of 
them  in  the  court  of  oyer  and  terminer  in  the  city  of  New-York,  were  upon 
the  bench  of  that  court  at  the  commencement  of  a  trial,  there  would  be  no 
impropriety  in  continuing  the  proceedings  before  the  three  remaining  judges, 
provided  a  case  of  sickness,  or  his  official  duties  elsewhere,  rendered  it  ne- 
cessary or  expedient  that  the  chief  justice  should  leave  the  court  before  the 
conclusion  of  the  trial.  In  this  court,  and  even  in  the  present  case,  some 
of  its  members  who  were  here  at  the  commencement  of  the  argu- 
ment, left  the  court* ^before  the  argument  was  concluded;  and  [  *530  ] 
yet  no  one  can  doubt  as  to  the  right  of  the  other  members,  who 
remained  and  heard  the  whole  argument  and  constituted  a  constitutional 
quorum  to  decide  the  cause.  The  case  would  also  have  been  the  same  if 
the  presidmg  officer  of  this  court  had  been  compelled  to  leave  his  seat  upon 
the  bench  before  the  conclusion  of  the  argument. 

I  think  the  judges,  before  whom  the  prisoner  was  tried,  were  right  in  ex- 
cluding the  memorandum  in  pencil^  on  the  back  of  the  inquisition,  as  legal 
evidence  of  what  the  witness,  Wright,  testified,  or  rather  of  what  he  was 
supposed  not  to  have  testified,  before  the  coroner  on  the  ante  mortem  inquest 
held  upon  the  body  of  the  wounded  Dennon.  This  court  has,  I  admit,  deci- 
ded that  a  note  or  memorandum  in  writing  of  a  sale  of  personal  property, 
under  the  statute  of  frauds,  was  sufficient  if  written  in  pencil  ;  and  that  it 
was  not  necessary  that  it  should  be  written  with  ink  or  any  other  durable 
substance  or  liquid.  Clason  v.  Bailey^  14  Johns.  B,  484.  I  apprehend 
that  case,  however,  was  decided  in  reference  to  the  particular  phraseology  of 
the  section  of  the  statute  under  which  the  question  arose,  which  used  the 
words,  note  or  memorandum  of  the  agreement ;"  and  that  it  was  not  intend* 
ed  to  lay  down  a  general  principle  that  where  a  statute  required  a  judicial 
proceeding,  or  a  will,  or  a  declaration  of  trust,  &c.  to  be  in  writing,  it  would 
be  a  sufficient  compliance  with  the  statdte,  if  the  record  or  other  legal  instru. 
ment  was  drawn  up  and  authenticated  with  a  lead  pencil  merely.  Indeed, 
the  late  Chancellor  Kent,  who  delivered  the  opinion  of  this  court  in  that 
case,  puts  the  decision  upon  the  words  note  or  memorandum  there  used.  He 
says  '^  the  statute  of  frauds,  in  respect  to  such  contracts  as  the  one  before 
OS,  did  not  require  any  formal  and  solemn  instrument.  It  only  required  a 
note  or  memorandum^  which  imports  an  informal  writing  done  on  the  spot, 
in  the  moment,  and  hurry,  and  tumult  of  commercial  business.  A  lead  pen- 
cil is  generally  the  most  accessible  and  convenient  instrument  of  writing  on 
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such  occasions,  and  I  see  no  good  reason  why  we  should  wish  to 
[  *531  ]     put  an  interdict  on  all  memoranda  written  with  a  pencil.     I  *am 

persuaded  it  would  be  attended  with  much  inconvenience  and  af- 
ford more  opportunities  and  temptation  to  parties  to  break  faith  with  each 
other  than  by  allowing  the  writing  with  a  pencil  to  stand."  The  court  of 
king's  beooh  in  England,  in  a  more  recent  case,  has  also  decided  that  an  en* 
dorsement  of  a  promissory  note  written  with  a  pencil  was  a  valid  endorse- 
ment, within  the  custom  of  merchants,  at  common  law.  Geary  v.  PhyeiCj 
5  Bam.  ^  Crtee.  JR.  234.  There  is  certainly  great  danger  in  leaving  the 
evidence  of  a  contract  to  depend  upon  a  mere  pencil  memoitandum  ;  as  the 
contract  is  frequently  drawn  in  such  a  manner  that  by  rubbing  out  a  single 
word,  the  agreememt  might  be  entirely  different  from  that  which  was  made 
by  the  parties  thereto  ;  and  yet  if  an  entire  clause  thus  obliterated  happen* 
ed  to  have  been  at  the  commencement  of  the  agreement,  the  fraud  mi^t  be 
perpetrated  without  the  power  of  detection.  But  if  parties  are  so  unwise  as 
to  make  their  agreements  in  that  way,  I  do  not  know  that  it  is  the  business 
of  courts  in  all  cases  to  endeavor  to  protect  them  against  the  probable  con- 
sequences of  their  folly,  by  requiring  such  commercial  contracts  to  be  writ- 
ten with  more  enduring  materials.  I  do  noty  therefore,  feel  disposed  to  find 
fault  with  the  decision  of  this  court  so  far  as  the  principle  involved  therein 
is  confined  to  the  class  of  cases  which  was  contemplated  by  the  court,  when 
that  decision  was  made.  The  general  interests  of  society,  however,  nequire 
tiiat  the  principle  should  not  be  extended  to  deeds  and  wills,  and  other  sol* 
enm  instruments  ;  although  these  are  also  the  acts  of  the  parties  whose 
rights  or  testamentary  vrishes  alone  would  be  affected  by  an  obliteration^ 
whether  intentional  or  accidental,  of  a  part  of  the  instrument.  And  certain- 
ly  the  principle  can  never,  with  any  propriety,  be  applied  to  the  official  acts 
of  public  officers,  or  of  courts,  whose  proceedings  are  required  to  be  in  wri- 
ting,, either  by  statute  or  according  to  the  reqiusitions  of  the  common  law. 
They  are  not  to  be  permitted  to  jeopard  the  rights  of  individuals,  or  the  in- 
terests of  the  public,  by  departing  from  the  practice  which  has  been  pursued 

for  centuries  ;  not  only  of  writing  their  official  acts  and  proceed* 
[  *582  ]      ingB  *but  tipan  some  enduring  material,  as  paper  or  parchment, 

also  with  materials  which  will  be  likely  to  last.  I  believe  the  uni- 
form practice  has  been,  since  the  be^nning  of  the  reign  of  Bichard  the 
first,  when  the  first  regular  series  of  records  in  England  commences,  to  write 
every  thing  which  was  to  be  placed  on  record  in  that  manner.  And  certain, 
ly  no  reason  can  exist  for  departing  from  that  practice  at  the  present  day, 
when  the  ordinary  writing  materials  have  become  so  common  that  they  are  or 
a;t  least  ought  to  be  in  the  house  if  not  in  the  pocket  of  every  one  who  is 
authorized  to  draw  legal  instramenta,  or  to  toansact  any  official  busbess.  Id 
Ais  caae  it  would  have  been  just  as  easy  for  the  cMoaar  to  have  dmwu  up 
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and  certified  the  depositions  of  the  witnesses  with  a  pen  and  ink  as  it  was  to 
draw  up  and  sign  the  inquisition  itself  in  that  manner.  The  statute  requires 
the  testimony  of  all  witnesses  examined  before  the  coroner's  jurj  to  be  re- 
duced to  writing  by  the  coroner,  and  to  be  returned  to  the  next  court,  with 
the  inquisition  ;  and  when  so  returned  the  legislature  evidently  mtended 
that  such  examinations  should  become  a  part  of  the  public  records  of  the 
comity  for  the  purposes  of  future  reference.  The  meaning  of  the  law, 
therefore,  was  that  the  depositions  of  the  witnesses  should  be  reduced  to 
writing  in  the  ordinary  manner  in  which  legal  proceedings  are  reduced  to 
writing  when  they  are  to  be  preserved  as  matters  of  record.  And  the  wri- 
ting them  down  in  pencil  was  no  more  a  compliance  with  the  statute  than  if 
the  coroner  had  written  them  with  chalk  upon  a  board  and  depouted  that  in 
the  clerk's  office,  with  the  inquisition. 

Again  ;  the  memorandum  in  pencil  was  not  signed  by  the  coroner,  and 
diere  was  nothmg  upon  the  paper  to  show  that  these  were  the  depositions  of 
witnesses  sworn  and  examined  before  the  jury  upon  the  taking  of  the  mqui- 
silion,  or  that  they  were  in  his  hand-writing.  It  was  not  intended  that  the 
depositions  of  witnesses  and  the  recognizances  should  form  a  part  of  the  in- 
quisition itself  ;  but  only  that  the  coroner  should  return  them  with,  or  at  the 
same  time  when  he  returned  the  inquisition.  He  had  an  undoubt- 
ed right  to  place  the  written  examinations  of  the  witnesses  ^on  [  *6S8  ] 
the  back  of  the  inquisition,  or  to  annex  them  to  the  same  ;  but 
still  he  should  have  certified  that  they  were  the  depositions,  of  fbe  witnesses 
examined  before  the  jury  upon  the  taking  of  that  inquisition.  If  he  had 
done  so,  and  signed  his  name  to  the  same,  the  court  might  probably  have 
presumed  that  the  witnesses  were  sworn. 

The  statute  does  not  make  these  examinations  before  the  coroner  mdenee, 
either  for  or  against  the  party  charged  with  having  killed  or  wounded  the 
person  upon  whose  body  the  inqmsition  is  held.  But  if  any  witness  thus  ex- 
amined is  called  and  sworn  as  a  witness  in  any  other  suit  or  proceeding,  it  is 
undoubtedly  competent  for  the  party  against  whom  he  is  ciUled  to  give  his 
former  examination  in  evidence  to  impeach  his  testimony,  by  showing  that 
he  gave  a  different  account  of  the  transaction  when  sworn  upon  the  coroner's 
inquest.  It  was  with  that  view,  as  I  understand  the  case,  that  the  examina- 
tion of  Wright,  upon  the  inquisition  held  upon  the  body  of  Dennon,  who 
was  wounded,  but  not  killed,  in  the  same  affray,  was  offered  in  evidence 
here.  The  prisoner,  however,  had  lost  no  legal  right  by  the  neglect  of  the 
eoroner  to  take  down  and  certify  the  examinations  of  the  witnesses  on  that 
inqmsition,  according  to  the  statute  ;  for  as  that  had  not  been  done,  it  was 
perfectiy  competent  for  the  prisoner  to  call  the  coroner,  or  any  other  pereon 
who  was  ptresooi  at  the  taking  of  the  deposition,  for  the  purpose  of  proving 
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that  Wright  gave  a  different  account  of  the  affray  then,  from  what  he  did  on 
the  trial,  if  sach  was  the  fact. 

The  next  objection  relates  to  the  form  of  the  indictment  and  the  supposed 
error  of  the  presiding  judge,  in  telling  the  jury  that  they  were  authorized  to 
find  the  prisoner  guilty  under  the  first  count  of  the  indictment,  if  they  be- 
lieved him  guilty  of  murder,  either  from  a  premeditated  deagn  to  effect  the 
death  of  the  person  killed  or  of  any  human  being,  or  by  an  act  imminently 
dangerous  to  others,  and  evincing  a  depraved  mind  regardless  of  human  life, 
as  in  either  case  the  crime  fell  within  the  common  law  definition  of  killing 
with  malice  aforethought.  The  correctness  of  this  part  of  the 
[  *534  ]  charge  depends  upon  the  question  whether  the  first  count  *of  the 
indictment  was  a  good  indictment  for  murder  at  the  common  law, 
so  as  to  authorize  a  conviction  under  it  if  the  jury  believe  the  prisoner  guilty 
of  the  crime  of  murder,  as  defined  either  in  the  first  or  second  subdivision 
of  the  fifth  section  of  the  title  of  the  revised  statutes  relative  to  crimes  pun- 
ishable with  death.     2  R.  S.  657. 

Why  the  presiding  judge  should  have  told  the  jury  to  exclude  the  secqiid 
count  of  the  indictment  entirely  from  their  consideration,  I  cannot  under- 
stand ;  for  if  he  was  right  in  supposing  that  the  first  count  was  good  as  a 
common  law  count  for  murder  with  malice  aforethought^  notwithstanding  the 
insertion  therein  of  the  additional  words,  and  from  a  premeditated  design  to 
effect  the  death  of  him  the  said  Peter  Fitzpatrick^  the  second  count  was 
equally  good  as  a  common  law  indictment  for  murder,  although  it  contidned 
the  additional  words,  and  by  an  act  imminently  dangerous  to  the  said  FitZ" 
patricky  and  evincing  a  depraved  mind  regardless  of  human  life.  The  pris- 
oner, therefore,  if  guilty  of  murder,  might  have  been  found  guilty  under  the 
second  count  as  well  as  the  first.  The  result  of  the  conviction  being  the 
same  also  in  every  respect,  whether  he  was  {bund  guilty  under  both  counts 
or  under  one  of  them  only,  there  was  no  reason  for  telling  the  jury  to  con- 
fine themselves  to  either  count  particularly,  as  they  would  be  authorized  to 
find  a  general  verdict.  The  error  in  this  respect,  which  was  an  error  in  fa- 
vor of  the  prisoner  rather  than  to  his  prejudice,  probably  arose  from  another 
mistake  in  this  part  of  the  charge,  which  was  also  in  favor  of  the  prisoner, 
in  telling  the  jury  that  the  legal  construction  of  the  second  .  subdivision  of 
the  section  defining  the  crime  of  murder  was,  that  the  killing  must  be  per- 
petrated by  an  act  imminently  dangerous  to  other  persons  as  well  as  to  the 
one  killed.  In  this  construction  of  the  second  subdivision,  the  presiding 
judge  was  clearly  wrong.  The  word  others^  there  means  others  than  the 
persons  by  whom  the  act  of  killing  is  perpetrated.  Although  the  plural^ 
others^  is  tiiere  used,  it  is  not  necessary  that  the  act  should  be  imminently 
dangerous  to  more  than  a  single  individual,  and  that  individual  may  be  the 
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person  killed,  as  was  charged  in  the  second  count  of  this  indictr 
ment ;  for  wherever  a  plural  word  is  thus  used,  ''the  eleventh  sec-  [  *585  ] 
lion  of  the  act  concerning  the  revised  statutes  declares  it  shall  be 
deemed  to  include  the  singular  also,  and  vice  versa,  unless  it  be  otherwise 
specially  provided,  or  unless  there  is  something  in  the  subject  or  context  re- 
pugnant to  such  construction.  2  M.  S.  778.  The  true  construction  of  the 
second  subdivision,  therefore,  is  the  same  as  if  it  was  written  thus :  ^'  When 
perpetrated  by  an  act,  or  by  several  acts  imminently  dangerous  to  others,  or 
to  another  than  the  person  or  persons  perpetrating  such  act  or  acts ;  and 
evincing  a  depraved  'mind  or  depraved  minds,"  &c. 

Admitting,  then,  that  the  counsel  for  the  prisoner  were  riglit  in  supposing 
that  the  additional  words  in  these  two  counts  of  the  indictment  restricted  the 
first  count  to  a  killing  with  a  premeditated  design^  as  defined  in  the  first  sub- 
division, and  the  second  count  to  killing  by  an  act  imminenUy  dangerous  to 
others,  &c.  as  defined  in  the  second  subdivision,  the  prisoner  could  not  have 
been  injured  by  this  part  of  the  charge,  although  the  jurors  were  in  efiect 
told  that  if  they  believed  him  guilty  of  the  ofience  charged  in  the  second 
count  of  the  indictment,  they  should  not  find  a  verdict  against  him  on  that 
count,  but  on  the  first  only.  The  jury  being  judges  both  of  the  law  and  the 
fact,  and  having  come  to  the  conclusion  that  the  defendant  was  guilty  of  the 
murder  as  charged,  either  in  the  one  or  the  other  of  these  counts,  or  in  both, 
have  applied  the  law  and  the  facts  of  the  case  to  the  two  counts  of  the  in- 
dictment better  than  the  judge  did  in  his  charge ;  and  have  found  a  general 
verdict  upon  both  counts  against  the  prisoner.  And  I  do  not  see  that  this 
court  has  any  legal  power  to  reverse  the  judgment  if  the  verdict  was  right 
as  to  the  second  count,  even  if  we  should  be  of  the  opinion  that  the  judge 
ought  to  have  told  the  jury  that  the  prisoner  could  not  be  legally  convicted 
under  the  first  count  of  the  indictment,  unless  they  were  satisfied  from  the 
evidence  that  there  was  a  premeditated  design  on  his  part  to  take  the  life  of 
the  person  killed. 

I  have  also  arrived  at  the  conclusion  that  the  supreme  court  was  right  in 
supposing  that  this  was  a  good  common  law  indictment  for  murder,  with  mal- 
ice aforethought ;  and  that  the  additional  allegation  in  each  count 
may  be  rejected  *as  surplusage.  The  cases  in  which  the  addition  [  *536  ] 
of  an  allegation  not  required  by  law  to  be  stated  in  the  indict- 
ment renders  it  necessary  to  prove  such  allegation,  are  those  in  which  the 
allegation  identifies  the  offence  charged  ;  and  where,  if  the  prisoner  was 
acquitted  in  consequence  of  that  misdescription  of  the  ofience,  he  could  be 
again  indicted  and  tried  for  the  ofience  intended  to  be  charged  in  the  first 
indictment.  Thus,  in  the  case  of  The  Queen  v.  Deem  and  another,  as  found 
in  4  London  Jurist,  364  the  prisoners  were  indicted  for  a  conspiracy  in  pro- 
curing certain  affidavits  to  be  filed  in  the  court  of  chancery  to  obtain  money 
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from  that  court  improperly.  Upon  the  common  law  principles  of  indictments 
for  conspiracy,  as  settled  in  England,  it  probably  .would  have  been  sufficient 
to  have  charged  in  general  terms  that  there  were  certdn  moneys  in  the  court| 
without  specifying  who  was  the  owner  thereof,  and  that  the  prisoners  con- 
spired together  to  deceive  the  court,  and  pervert  the  course  of  justice,  by 
filing  false  affidavits,  to  show  the  money  belonged  to  a  person  who  was  not 
in  truth  entitled  to  it,  and  that  they  procured  the  false  affidavits  to  be  filed 
for  that  purpose  ;  and  then  to  have  given  the  facts  in  evidence  to  support 
this  general  allegation  upon  the  trial  of  the  indictment.  But  in  that  case, 
instead  of  doing  so,  the  prosecutor  stated  in  the  indictment,  after  setting 
out  a  certain  will,  that  there  were  moneys  in  the  court  of  chancery  to  which 
X.  Gompertz  had  become  entitled  under  that  will,  and^that  the  defendants 
procured  the  false  affidavits  to  be  filed  for  the  purpose  of  getting  thc^e  mon- 
eys, with  intent  to  defraud  Gompertz  ;  with  the  additional  allegation  that 
they  intended  to  deceive  the  court  of  chancery  and  pervert  the  course  of 
justice.  Upon  the  trial,  it  appearing  that  the  money  which  the  defendants 
were  seeking  to  obtain,  was  not  the  money  of  Gompertz,  as  alleged  in  the 
indictment,  the  court  held  that  the  allegation  that  the  affidavits  were  filed  to 
obtain  money  belonging  to  0-ompertZy  and  to  defraud  him,  went  to  the  identi- 
ty of  the  ofience  and  was  not  mere  surplusage. 

It  is  also  a  general  rule  in  indictments,  that  every  fact  or  circumstance 
which  is  a  necessary  ingredient  to  constitute  the  offisnce,  or  which  is  mate- 
rial to  its  identity,  must  be  correctly  set  out,  and  must  be  prov* 
[  *537  ]  ed  substantially  as  charged ;  *but  that  any  fact  or  circumstance 
.  which  is  not  a  necessary  ingredient  in  the  offisnce,  and  which  is 
not  material  to  its  identity,  if  set  out  in  the  indictment  may  be  rejected  as 
surplusage  on  the  trial.  Thus,  in  the  £?n^  v.  Janes,  2  Bam.  ^  AdoL  611, 
in  an  indictment  against  a  surgeon  for  giving  a  certificate  relative  to  an  in- 
sane person,  without  having  visited  and  personally  examined  the  individual  to 
whom  it  related,  contrary  to  the  statute,  the  indictment  charged  that  the  de- 
fendant, hnomngly,  and  miJi  intent  to  deceive,  signed  the  certificate  set  forth 
in  the  indictment  without  having  visited  and  personally  examined  the  indivi- 
dual to  whom  it  related ;  the  court  held  that  the  allegation  that  the  certi- 
ficate was  signed  with  the  intent  charged  in  the  indictment,  was  mere  sur- 
plusage, and  must  be  rejected.  Judgment  was  therefore  ^ven  against  the 
defendant,  although  the  jury  negatived  any  such  intent.  See  the  United 
States  V.  Howard,  8  Swmner^s  R.  12.  So  in  the  ordinary  case  of  burgla- 
ry, where  the  indictment  charges  that  the  prisoner  broke  and  entered  the 
dwelling  house  with  intention  to  steal,  and  did  then  and  there  steal  certain 
goods,  &c.  being  in  such  house,  the  allegation  of  the  additional  circumstance 
of  stealing  the  goods  may  be  rejected  aff  surplusage,  if  the  jury  are  satisfied 
that  ihe  priaoner  inftended  to  steal ;  although  if  ttie  fact  of  stealing  had  been 
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proved  it  would  of  itself  have  furnished  conclusive  evidence  of  the  prisoner's 
intent.  But  if  this  allegation  was  not  proved,  other  evidence  might  be  pro- 
duced to  prove  his  intention  to  steal.  So  also,  in  the  case  under  considera- 
tion, the  indictment  having  charged  the  murder  to  have  been  committed  with 
malice  aforethought y  which  embraced  every  definition  of  murder,  it  authoriz- 
ed the  conviction  of  the  prisoner  upon  that  count,  upon  proof  bringing  the 
case  within  either  of  the  statutory  definitions  of  murder  with  malice  afore- 
thought. The  public  prosecutor,  therefore,  was  not  precluded  from  giving 
such  evidence,  although  the  indictment  stated  one  other  circumstance,  which, 
if  proved,  would  have  itself  established  the  allegation  that  the  killing  of  the 
deceased  was  with  malice  aforethought,  in  the  legal  sense  in  which  that  ex- 
pression was  used  in  the  indictment. 

*I  see  nothing  exceptionable  in  the  remark  of  the  judge  that  [  *588  ] 
ther^  was  an  absence  of  any  testimony  on  the  part  of  the  prisoner 
of  former  good  character.  It  was  the  mere  statement  of  a  fact  in  the  case 
which  almost  necessarily  followed  the  correct  legal  position  which  the  judge 
had  just  laid  down  :  that  in  doubtful  cases,  when  the  scales  of  justice  are  nice- 
ly poised,  evidence  of  a  good  character  and  of  a  virtuous  life  has  great  weight 
in  turning  the  balance  in  favor  of  the  prisoner.  The  meaning  of  this  part  of 
the  charge  is  not  that  where  the  probabilities  of  the  prisoner's  guilt  or  inno- 
cence are  equal,  testimony  of  character  is  of  importance ;  but  when  the  scales 
of  justice  are  nicely  poised,  that  is,  when  the  minds  of  the  jury  are  nearly 
balanced  upon  the  question  whether  the  testimony  against  the  prisoner  is  not 
too  strong  to  admit  of  a  reasonable  doubt  of  his  guilt,  then  evidence  on  his 
part  that  he  has  up  to  the  period  of  the  alleged  crime,  sustained  a  character 
which  is  wholly  inconsistent  with  what  is  then  charged  against  him,  is  entitled 
to  great  weight  in  turning  the  balance  in  his  favor,  by  creating  a  doubt  in 
the  minds  of  the  jury  whether  he  has  thus  suddenly  departed  from  that  blame- 
less course  of  life  which  he  had  previously  pursued.  The  remark  too  was 
properly  made  in  reference  to  the  evidence  in  this  case.  The  testimony 
showed  that  the  life  of  a  citizen  had  been  taken,  under  circumstances  of  great 
aggravation,  by  some  one  of  the  lawless  associates  who  had  so  improperly  in- 
truded themselves  into  the  house  where  the  deceased  and  his  friends  were 
assembled,  and  that  the  prisoner  was  probably  the  one  who  committed  the 
murder.  In  summing  up  a  cause  to  the  jury,  even  in  a  capital  case  the 
judge  has  no  right  to  point  out  to  the  jurors  the  strong  points  in  the  prison- 
er's defence  only,  and  the  weak  points  in  the  case  made  by  the  people.  It 
is  his  duty  to  hold  the  scales  of  justice  equally  balanced  between  the  people 
and  the  prisoner ;  and  to  point  out  to  the  jury  impartially  the  strong  and  the 
weak  points  in  the  case  of  each,  whether  arising  from  the  evidence  given,  or 
from  the  want  of  evidence  which  might  have  been  given  by  either,  if  any  such 
evidence  existed.    The  bill  of  exceptions  does  not  profess  to   contain 

Vol.  XXIV.  61 


589  OASES  IN  THE  COURT  OF  EltROBS 

Albany,  December,  1840. — ^The  People  t.  White. 

[  *5Z9  ]  the  whole  *charge,  but  only  such  points  of  it  as  the  prison- 
er's counsel  deemed  objectionable.  We  have  no  right,  therefore, 
to  presume  that  the  presiding  judge,  in  a  capital  case,  so  far  neglected  his 
duty  as  to  omit  to  tell  the  jury,  what  is  usual  in  every  criminal  case  which 
can  admit  of  any  doubt,  that  if  they  had  any  reasonable  doubt  as  to  the  guilt 
of  the  prisoner,  it  was  their  duty  to  acquit. 

The  objections  to  the  organization  of  the  court  at  the  commencement  of 
the  trial,  and  to  the  jurisdiction  and  authority  of  all  or  any  of  the  officers 
before  whom  the  trial  was  subsequently  proceeded  in,  to  hold  or  sit  in  a 
court  of  oyer  and  terminer,  I  will  now  proceed  to  consider.  The  objection 
that  aldermen^  who  are  elective  officers,  and  not  appointed  by  the  governor 
and  senate,  cannot  be  constitutionally  authorized  by  the  legislature  to  exer- 
cise judicial  powers,  as  the  ex  officio  judges  of  any  court,  I  have  fully  con- 
sidered in  another  case,  upon  the  information  filed  by  the  attorney  general 
against  the  present  mayor  and  aldermen  of  the  city  of  New- York,  and  have 
arrived  at  the  conclusion  that  the  objection  is  untenable.  But  as  other 
members  of  the  court  may  differ  with  me  in  opinion  on  that  question,  it  may 
be  proper  that  I  should  express  an  opinion  as  to  the  legal  effect  of  such  a 
construction  of  the  constitution  as  is  contended  for  by  the  counsel  for  the 
plaintiff  in  error  in  the  present  case. 

Upon  a  full  examination  of  the  question,  I  am  satisfied  that  the  principle, 
that  the  official  acts  of  officers  de facto  are  valid  as  between  third  persons, 
cannot  properly  be  applied  to  an  unconstitutional  exercise  of  power  by 
an  officer  de  jure,  who  claims  to  exercise  that  power  by  virtue  of  such  office. 
An  officer  de  facto  is  one  who  comes  into  a  legal  and  constitutional  office 
by  color  of  ja  legal  appointment  or  election  to  that  office  ;  and  as  the  duties 
of  the  office  must  be  discharged  by  some  one,  for  the  benefit  of  the  public, 
the  law  does  not  require  third  persons,  at  their  peril,to  ascertain  whether 
such  officer  has  been  properly  elected  or  appointed,  before  they  submit 
themselves  to  his  authority,  or  call  upon  him  to  perform  official  acts  which 
it  b  necessary  should  be  performed.  Thus,  for  instance,  the 
[  *540  ]  constitution  ^requires  that  the  justices  of  the  supreme  court 
shall  be  appointed  by  the  governor,  with  the  advice  and  consent 
of  the  senate  ;  but  if,  either  intentionally  or  from  inadvertence,  the  govern- 
or should  appoint  and  commission  an  individual  as  one  of  the  justices  of  that 
court,  without  having  previously  nominated  him  to  the  senate  and  obtiuned 
the  consent  of  that  body,  and  the  person  thus  appointed  should  take  upon 
himself  the  duties  of  that  office,  he  would  be  a  judge  of  the  supreme  court 
de  facto  ;  although  upon  a  quo  warranto  he  might  be  removed  from  the  office 
to  which  he  had  not  been  legally  and  constitutionally  appointed  ;  and  hb  offi- 
cial acts  while  he  was  such  judge  de  facto,  would  be  valid  as  to  third  persons ; 
10  that  thb  court,  upon  a  writ  of  «rror  brought  for  tbe  purpose  «f  revezttng 
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a  judgment  pronounced  bj  him,  as  such  judge  de  facto  of  that  court,  would  not 
be  authorized  to  enquire  as  to  the  validitj  of  his   appointment.     The  result 
would  be  the  same  where  his  appointment  had  been  made  with  the  consent 
of  the  senate,  in  case  he  was  constitutionally  ineligible  in  consequence   of 
his  being  a  minister  of  the  gospel.     Should  the  executive  or  the  legislature, 
however,  either  by  a  public  statute  or  otherwise,  assign  the  duties  of  judges 
of  the  supreme  court  to  the  several  clergymen  of  a  city  for  the  time  being, 
or  attempt  to  authorize  them,  by  virtue  of  their  clerical  offices,  to  be  judges 
and  to  hold  the  supreme  court,  in  violation  of  the  constitution,  such  clergy- 
men would  not  be  judges   of  that  court  de  facto  ^  so  as  to  make  their  judg- 
ments valid  or  binding  upon  the  parties  thereto.     On  the  contrary,  the  hold- 
ing of  the  court  by  such  clergymen  would  be  the  exercise  of  an  illegal  and 
unconstitutional  power  ;  and  if  it  appeared  upon  the  face  of  the  record 
that  the  court  was  held  before  them  as  clergymen  of  such  city,  as  it  appears 
in  the  present  case  that  the  court  of  oyer  and  terminer   was  held  before 
Benton  and  Purdy  in  their  characters   of  aldermen  merely,  the  judgment 
would  be  clearly  erroneous,  if  not  absolutely  void.     This  distinction  between 
the  acts  of  an  officer  de  facto  exercising   the  powers  which  legally  and   con- 
stitutionally belong  to  the  office  into  which  he  has  obtruded  himself,  and 
the  acts  of  an  officer  de  jure  which  he  cannot  legally   or   consti- 
tutionally exercise  •by  virtue  of  the  office  he  rightfully  holds,  will  be    [  •611  ] 
seen  to  a  certain  extent  in  the  cases  of  Mcln«try  v.  Tanner ^  9 
Johns.  JR.  134,  and  of  Clayton  v.  Per  Dun,  13  id.  218,  in  our  own  supreme 
court.  In  the  first  case,  the  justice  of  the  peace  was  an  officer  defacto^  and  by 
virtue  of  that  office  had  power  to  hold  the  court  before  which  the  cause  was 
tried  ;  although  he  was  not  rightfully  appointed  to  the  office,  because  as  a 
mivMter  of  the  gospel  he  was  constitutionally  ineligible.     There  the  supreme 
court  held  the  judgment  valid  as  between  the  parties  thereto,  and  that  it 
could  not  be  reversed  on  a  certiorari.     In  the  second  case  the  justice  was 
legally  and  rightfully  appointed  to  the  office,  and  was  therefore  an  officer  de 
jure^  but  had  not  the  legal  right  to  exercise  the  judicial  power  which  he  as- 
sumed to  exercise  by  virtue  of  that  office,  because  he  kept  a  tavern;  and 
there  the  supreme  court  reversed  the  judgment,  although  the  justice  claimed 
and  exercised  the   power  of  holding  a  court  and  trying  the  suit  commenced 
before  him  by  virtue  of  his  office.    So  in  the  case  under  consideration,  if  the 
aldermen^  as  elective  officers,  were   constitutionally  incompetent  to  hold  a 
court  of  oyer  and  terminer  in  conjunction  with  the  circuit  judge,  or  the  first 
judge  of  the  court  of  common  pleas,  then  the  law  which  in  terms  attempted 
to  confer  on  them  such  a  power,  was  unconstitutional  and  void,  and  it  con* 
ferred  no  power  whatever  ;  and  if  the  two  aldermen  were   constitutionally 
authorized  to  hold  such  a  court  in  conjunction  with  the  first  judge,  yet  if  the 
second  associate  of  the  oommon  pleas  was  i^ot  authorized  by  law  to  preside 
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in  or  bold  the  court  of  oyer  and  terminer  as  a  substitute  for  the  first  judge, 
then  the  continuance  of  the  trial  before  him  and  the  two  aldermen  was  un- 
authorized, although  they  claimed  and  exercised  the  right  de  facto  to  hold  a 
court  of  oyer  and  terminer  in  the  absence  of  tho  circuit  judge.  The  dif- 
ference between  the  official  acts  of  de  facto  judges  of  a  court  duly  organized, 
and  of  the  de  facto  officers  of  an  unconstitutional  and  therefore  an  illegally 
organized  court,  is  plainly  pointed  out  by  judge  Robertson  of  Kentucky,  in 
the  two  causes  reported  by  J.  J.  Marshall,  in  reference  to  the  official  acts  of 
the  judges  of  tho  new  court  of  appeals  ;  which  court  was  declared  unconsti- 
tutional. 1  J.  J.  Marsh,  205,  206. 
[  *642  ]  •The  constitution  is  the  paramount  law  to  which  all  courts  in 
the  exercise  of  their  judicial  powers  must  bow,  notwithstanding 
any  legislative  enactments  to  the  contrary.  It  is  not  necessary  in  this  case 
to  say  that  the  judgments  and  proceedings  before  every  tribunal  illegally 
constituted,  and  in  direct  violation  of  a  constitutional  prohibition,  are  abso- 
lutely void ;  so  that  the  judges  of  the  court,  and  all  those  who  had  attempt- 
ed to  execute  the  process  issued  by  them,  would  be  liable  as  trespassers. 
But  in  deference  to  the  constitution,  which  we  have  all  sworn  to  support,  I 
must  declare,  as  my  deliberate  opinion,  that  when  the  judgment  of  such  a 
tribunal  is  properly  brought  before  this  court  for  review,  on  a  writ  of  error, 
if  the  unconstitutional  organization  of  that  tribunal  fully  and  distinctly  ap- 
pears upon  the  record,  it  is  the  duty  of  this  court  to  reverse  or  annul  that 
judgment.  If,  therefore,  tho  other  members  of  this  court  shall  have  arrived 
at  the  conclusion  that  the  aldermen  ex  officio  could  not  constitutionally  exe- 
cute the  judicial  duty  of  a  judge  of  the  court  of  oyer  and  terminer  in  the 
city  of  New-York,  the  judgment  of  death  pronounced  against  the  plaintiff 
in  error  should  be  reversed  ;  so  that  he  may  be  re-tried  in  a  constitutional 
c  mrt  of  oyer  and  terminer,  whenever  the  legislature  shall  provide  by  law 
for  the  organization  of  such  a  court  in  the  city  of  New-York.  A  new  indict- 
ment will  also  bo  necessary  in  that  case,  as  I  see  from  the  record  that  this  in- 
dictment was  found  at  a  court  in  which  two  out  of  the  three  judges  thereof 
sat  as  aldermen  merely. 

But  if  this  court  should  come  to  the  conclusion  that  aldermen  can,  in  con- 
formity with  the  principles  of  the  constitution,  be  ex  <>/^<no  judges  of  a  courc, 
it  is  still  necessary  to  enquire  whether  the  second  associate  judge  of  the  com- 
mon pleas  was  authorized  by  law  to  preside  in  the  court  of  oyer  and  termi- 
ner ?  And  if  he  could  do  so,  then  to  determine  the  question  whether,  under 
the  provisions  of  the  revised  statutes,  the  court  was  legally  organized  at  the 
commencement  of  the  trial,  when,  as  appears  from  the  record,  the  circuit 
judffe  and  the  second  associate  judge  of  the  court  of  common  pleas  were  both 
on  the  bench,  and  acting  as  judges  of  the  court  of  oyer  and  terminer  at  the 
same  time. 
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•Upon  the  first  question,  I  concur,  though  I  confess  with  some  [  •S-IS  ] 
hesitation,  in  the  opinion  of  the  supreme  court.  The  revised  stat^ 
ntes  had  authorized  the  first  judge  of  the  court  of  common  pless,  together 
with  the  mayor,  recorder  and  aldermen  of  the  city  of  New- York,  or  with 
any  two  of  them,  to  hold  the  court  of  oyer  and  terminer.  The  act  of  April, 
1S39,  authorized  the  appointment  of  an  additional  associate  judge  of  the 
court  of  common  pleas,  and  declared  that  the  judge  so  appointed  should  pos- 
sess all  the  powers  then  vested  by  law  in  the  first  judge  of  the  said  court. 
This  grant  of  power  is  general ;  and  is  neither  in  terms  or  by  necessary  im- 
plication confined  to  the  powers  which  the  first  judge  was  authorized  to  ex- 
ercise in  the  court  of  common  pleas  merely.  Indeed,  such  a  restricted  con- 
struction would  have  excluded  him  from  acting  as  one  of  the  judges  of  the 
court  of  general  sessions  of  the  peace.  For  by  referring  to  the  section  of 
the  revised  statutes  relative  to  the  general  session  in  New- York,  it  will  be 
seen  that  the  power  to  hold  that  court  was  not  given  to  all  who  should  there- 
after be  appointed  by  law  as  judges  of  the  court  of  common  pleas,  but  to  the 
first  judge  and  the  mayor  and  recorder  and  aldermen  merely,  2  M.  S. 
216,  §  29.  One  of  the  powers  vested  by  law  in  the  first  judge  was  to  pre- 
side in  the  court  of  oyer  and  terminer  with  the  mayor,  recorder  and  alder- 
men, or  with  any  two  of  them,  in  the  absence  of  the  justices  of  the  supreme 
court  and  circit  judges ;  and  another  was  to  hold  the  general  sessions  in  con- 
nection with  the  same  oflScers  or  any  two  or  more  of  them.  I  think,  there- 
fore, the  legislature  must  have  intended  to  confer  both  these  powers  on  the 
second  associate  judge,  under  this  broad  language  in  the  act  of  1839. 

I  have  not,  however,  been  able  to  get  over  the  technical  difficulty  in  this 
case  in  relation  to  the  organization  of  the  court  previous  to  the  time  when 
the  circuit  judge  left  the  bench,  for  if  a  court  of  oyer  and  terminer  was  not 
legally  organized  at  that  time,  the  judges  before  whom  the  trial  commenced 
had  not  jurisdiction  to  proceed  in  the  trial ;  and  a  want  of  jurisdiction  ap- 
pearing upon  the  record  of  the  court  below,  may  be  taken  ad- 
vantage of  upon  a  writ  of  *error.  I  infer  from  the  opinion  of  [  '544  ] 
the  supreme  court,  that  this  particular  objection  was  not  argued  in 
that  court ;  and  that  it  appears  for  the  first  time  upon  the  points  of  the 
prisoner's  counsel  here.  It  was  an  objection,  however,  which  was  necessari- 
ly presented  to  that  court  by  the  general  assignment  of  errors ;  and  which, 
if  urged  there,  could  not  have  been  obviated  by  the  public  prosecutor.  As 
such,  it  comes  within  the  exceptions  to  the  decision  in  the  case  of  Campbell 
V.  Stakes,  2  Wendell^  146,  that  this  court  would  not  reverse  a  judgment  of 
the  supreme  court  upon  a  question  which  had  never  been  brought  before  the 
justices  of  that  court  for  its  decision.  See  also  Palmer  v.  Lorillard,  18 
Johns.  R.  343.  I  cannot,  therefore,  refuse  to  give  the  prisoner  the  benefit 
of  ibis  objection,  if  valid,  although  it  comes  so  late. 
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By  tjie  revised  laws  of  1813, 1  R.  L,  339,  §  15,  the  justices  of  the 
supreme  court,  or  either  of  them,  together  with  the  mayor,  recorder,  and 
aldermen  of  the  city  of  New- York,  or  any  three  or  more  of  them,  of  whom 
either  of  the  justices  of  the  supreme  court  should  always  be  one,  were 
authorized  to  bold  the  court  of  oyer  and  terminer  in  the  city  and  county  of 
New- York.     Under  this  law,  any  number  of  the  justices  of  the  supreme 
court  were  authorized  to  be  present,  either  with  or  without  the  presence  of 
the  mayor,  recorder,  and  aldermen  ;  provided  there  were  as  many  as  three 
judges  on  the  bench,  and  that  at  least  one  of  the  three  was  a  justice  of  the 
supreme  court ;  and  the  courts  of  oyer  and  terminer  in  the  other  counties 
of  the  state  were  organized  substantially  in  the  same  way.     The  judiciary 
act  of  1828,  in  organizing  the  courts  under  the  new  constitution,  contained  a 
similar  provision,  authorizing  all  the  judges  of  the  supreme  court  and  other 
judges  who  were  empowered  to  hold  the  circuits  in  conjunction  with  the 
local  judges,  or  any  three  or  more  of  the  whole  number,  of  whom  a  justice 
of  the  supreme  court  or  a  circuit  judge  should  always  be  one,  to  hold  the 
oyer  and  terminer.     Statutes  of  1823,  211,  §  9.     But  in  the  revised  stat- 
utes, for  some  reasons  not  explained  in  the  notes  of  the  revisers,  the  phrase- 
ology of  the  law  was  changed  so  as  to  permit  only  one  justice  of 
[  *545  ]     the  ^supreme  court,  or  one  circuit  judge,  together  with  at  least 
two  of  the  local  judges  in  the  other  counties  of  the  state  except 
New- York,  to  hold  the  oyer  and  terminer  ;  and  the  provision  in  relation  to 
the  city  aud  county  of  New- York  is,  that  the  court  of  oyer  and  terminer 
may  be  held  '^  by  one  or  more  of  the  justices  of  the  supreme  court,  or  of  the 
circuit  judges,  or  by  the  first  judge  of  the  court  of  common  pleas  of  the 
said  city  and  county,  together  with  the  mayor,  recorder,  and  ietldermen 
of  that  city,  or  any  two  of  them."   2  R.  S.  204,  §  28.     The  eflFect  of  this  last 
provision  was  to  authorize  one  or  more  of  the  justices  of  the  supreme  court, 
or  one  or  more  of  the  circuit  judges,  to  sit  in  the  court  of  oyer  and  termi- 
ner with  the  mayor,  recorder  and  aldermen,  or  any  two  of  them,  but  ex« 
eluding  from  the  court  when  thus  organized,  the  first  judge  of  the  common 
pleas,  who  is  only  authorised  to  preside  in  or  be  present  in  the  court  of  oyer 
and  terminer  as  a  judge  thereof,  when  a  justice  of  the  supreme  court,  or  a 
circuit  judge  does  not  constitute  one  of  the  members  of  the  court.     This  is  the 
only  intelligible  construction  which  I  have  been  able  to  put  upon  the  language 
of  the  statute  ;   and  as  the  second  associate  judge  of  the  common  pleas  has 
no  other  powers  in  relation  to  the  court  of  oyer  and  terminer  than  such  as 
were  vested  in  the  first  judge,  it  follows  of  course  that  the  court  which  com- 
menced the  trial  in  this  case  was  not  legally  organized,  as  it  appears  by 
the  record  that  it  was  held  before  two  persons  who  were  not  authorized  to 
hold  it  conj(nntly.     This  is  unquestionably  an  objection  more  of  form  than  of 
substance,  as  it  is  not  probable  that  the  rights  of  the  prisoner  were  really  pro. 
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jadiced  thereby,  though  the  decision  of  the  court  upon  any  question  of  law 
that  arose  might  have  been  left  undecided,  if  the  court  were  equally  divided 
in  opinion.  In  a  case  involving  the  life  of  a  fellow  being,  I  do  not  feel  my- 
self authorized  to  disregard  the  legal  objection  to  the  organization  of  the 
court  before  which  he  was  tried.  I  must,  therefore,  vote  for  a  reversal  of 
the  judgment,  so  that  the  prisoner  may  have  another  trial  for  his  life  before 
a  tribunal  properly  constituted  for  that  purpose. 

•By  Senator  Dixon.  The  question  whether  the  aldermen  of  [  •546  ] 
the  city  of  New-Tork  have  a  constitutional  authority  to  sit  as 
judges  of  the  court  of  oyer  and  terminer  in  that  city,  is  not  presented  by 
this  case.  They  have  the  authority  of  the  statutes  of  the  state  to  do  so. 
They  have,  without  question  or  molestation,  for  18  years  executed  that  right 
under  our  present  constitution,  and  for  a  much  longer  time  under  the  old 
one ;  and  so  by  public  acquiescence  they  are,  and  have  been  for  a  great 
length  of  time,  judges  defaeto  if  not  dejurt^  of  this  court,  and  also  of  the 
courts  of  common  pleas  and  general  sessions  of  the  peace  in  the  city  of  New* 
York. 

The  same  may  be  said  of  the  objection  to  the  associate  judge  who  was  a 
member  of  the  court.  If  he  has  not  held  his  seat  as  long  as  the  aldermen, 
his  tenure  of  office  is  at  least  as  plausible  and  colorable. 

Several  other  exceptions  were  taken  on  the  trial.  Those  founded  in  that 
part  of  the  charge  of  the  judge  in  which  he  withdraws  from  the  considera-  • 
ti<m  of  the  jury  the  second  count  in  the  indictment,  which,  to  say  the  least, 
was  best  supported  by  the  evidence,  and  that  part  of  the  charge  in  which  the 
judge  defined  the  import  of  the  first  count,  and  instructed  the  jury  what  evi- 
dence was  proper  under  it,  and  in  so  much  of  the  charge  as  related  to  the 
omission  on  the  part  of  the  prisoner  to  give  evidence  of  good  character,  were, 
in  my  opinion,  well  taken,  or  rather  those  parts  of  the  charge  were,  in  my 
opinion,  erroneous.  But  without  deciding  what  influence  those  exceptions 
ought  to  have  had  on  a  motion  for  a  new  trial,  I  choose  to  rest  my  opinion 
exclusively  on  another  point. 

The  court,  during  a  portion  of  the  trial  at  least,  was  irregularly  constituted. 
The  language  of  the  law  organizing  the  court  of  oyer  and  terminer  for  the 
city  and  county  of  New-York  is  this  i2R.S.  204,  §  28,  «  Courts  of  oyer  and 
terminer  may  be  held  in  the  city  and  county  of  New-York  by  one  or  more 
of  the  justices  of  the-  supreme  court,  or  of  the  circuit  judges,  or  by  the  first 
judge  of  the  court  of  common  pkas  of  the  said  city  and  county^  together 
iffith  the  mayor ^  recorder  and  aldermen  or  any  two  of  ihem^ 
Now  •granting  that  the  law  of  1889,  under  which  judge  Inglis  [  •547  ] 
was  appointed,  confers  upon  him  the  power  here  granted  to  the 
first  judge,  he  may  then  hold  the  court  with  the  assistance  of  the  ^^  mayor ^ 
reeordet  and  aldermen  or  any  two  of  them.*^    But  we  shall  look  here  and 
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else\?here  in  vain  for  any  authority  for  him  to  sit  in  this  court  associated  with 
a  circuit  judge.  The  prisoner  claims,  as  a  matter  of  right,  to  be  tried  by  a 
court  constituted  in  all  respects  according  to  law.  He  is  entitled  to  the  ben. 
efit  not  only  of  all  the  talents  and  learning  of  such  a  court,  but  of  their 
sympathies,  and  if  you  please  their  weaknesses.  The  court  consisting  of  the 
associate  judge  and  two  aldermen  was  complete  without  the  circuit  judge. 
His  presence  was  not  required  by  any  existing  law  or  rule  of  practice  ;  and 
more,  there  is  no  law  or  rule  which  authorized  it.  It  was  an  irregularity, 
and  the  prisoner  has  a  right  to  presume  that  every  influence  which  such  ir^ 
regularity  had  upon  the  incidents  and  result  of  the  trial  was  against  him. 

The  case  shows  that  the  circuit  judge  did  attend  and  conduct  the  trial  as 
presiding  ofiScer  the  first  two  days,  and  then  left  the  trial  to  be  finished  by  the 
associate  judge  and  aldermen.  Is  it  probable  that  all  questions  regarding 
the  admissibility  of  evidence  and  the  conduct  of  the  trial  were  settled  in  the 
same  manner  as  they  would  have  been  if  the  circuit  judge  had  been  absent  ? 
It  is  no  answer  to  say  that  the  chances  are  equal  that  the  influence  of  the 
circuit  judge  swayed  decisions  in  favor  of  the  pr'isoner.  It  is  enough  that 
it  might  have  been  otherwise.  The  prisoner  has  a  right  to  assume  that  all 
questions,  as  to  the  admissibility  .of  evidence,  which  arose  on  the  trial,  and 
were  decided  against  him  during  the  time  when  the  circuit  judge  presided 
would,  in  his  absence,  have  been  decided  in  his  favor,  and  that  such  evidence 
as  was  offered  by  him,  and  was  excluded  by  the  direction  or  influence  of  the 
circuit  judge  would,  if  it  had  gone  before  the  jury,  have  influenced  their 
verdict. 

I  think  the  prisoner  is  entitled  to  a  new  trial ;  and  that  the  judgment  of 
the  supreme  court  ought  to  be  reversed. 

[  •548  ]     *By  Senator  Edwards.  Has  the  prisoner  been  tried  by  a  court 
properly  constituted  and  organized,  and  has  he  had  the  benefit  of 
a  trial  conducted  according  to  the  well  established  rules  of  law  and  evidence, 
are  the  questions  presented  by  the  bill  of  exceptions  for  our  consideration. 

The  court  consisted  at  first  of  the  circuit  judge,  the  associatie  judge  and 
two  aldermen  ;  and  after  some  progress  had  been  made  in  the  trial,  the  cir- 
cuit judge  abandoned  the  bench,  leaving  the  cause  in  charge  of  the  associate 
judge  and  two  aldermen.  When  the  convention  assembled  to  amend  the 
constitution,  it  found  in  existence  a  court  of  oyer  and  terminer,  and  when 
it  adopted  the  amended  constitution,  it  contemplated  the  continuance  of  such 
a  court ;  for  it  gave  to  the  circuit  judges  the  same  powers  as  were  possessed 
by  justices  of  the  supreme  court  in  reference  to  the  courts  of  oyer  and  ter. 
miner  ;  but  it  did  not  direct  of  what  grade  or  number  of  judges  the  court 
should  be  composed,  with  the  single  exception  to  which  I  have  alluded.  As 
that  was  then  a  new  office,  it  became  necessary  to  declare  its  powers.     The 


OP  THE  STATE  OP  NEW-YORK-  648 

Albanj,  ]>eeember,  1840.— The  People  r.  Ifliite. 

fair  presamption  therefore  b,  that  the  framers  of  the  constitatton  intended  to 
leave  the  formation  of  this  court,  with  this  single  exception,  as  they  found  it, 
subject  to  legislative  provisions,  both  as  to  the  grade  and  number  of  officers 
who  should  compose  it ;  not  that  it  should  be  constituted  of  the  same  officers 
as  formerly,  for  they  have  no  where  declared  or  intimated  such  an  intention, 
bat  that  it  might  be  as  to  its  formation  a  subject  for  legislation,  the  same  un- 
der the  new  constitution  as  under  the  old.  Had  they  intended  to  deny  to 
the  legislature  this  power,  it  is  fair  to  presume  they  would  have  said  so  in 
express  terms.  I  am  of  opinion,  therefore,  the  organization  of  thb  court  is 
appropriately  a  subject  of  legislation,  and  was  so  intended  by  the  framers  of 
the  constitution.  The  legislature  in  the  exercise  of  their  powers  have  declar- 
ed by  whom  these  courts  may  be  held,  and  this  is  the  only  legitimate  source 
from  whence  these  courts  derive  their  authority. 

In  the  city  and  county  of  New-York,  it  is  provided  that  courts 
of  oyer  and  terminer  may  be  held  by  one  or  more  *of  the  justices  [  *549  ] 
of  the  supreme  court,  or  of  the  circuit  judges,  or  by  the  first  judge 
of  the  court  of  common  pleas  of  the  city  and  county,  together  with  the 
mayor,  recorder  and  aldermen  of  the  city,  or  any  two  of  them.  2  R.  S. 
204,  §  28.  The  fair  construction  of  this  provision  of  the  act  is,  that  one  or 
more  of  the  justices  of  the  supreme  court,  together  with  the  mayor  or  re- 
corder and  aldermen,  or  any  two  of  these  city  officers,  or  one  or  more  of  the 
circuit  judges,  with  these  city  officers,  or  any  two  of  them,  or  the  first  judge 
of  the  court  of  common  pleas  of  the  city  and  county  of  New-York,  with  these 
city  officers,  or  any  two  of  them,  may  hold  the  court ;  but  this  statute  no 
where  provides  that  these  different  grades  of  judges  shall  or  may  be  united 
for  that  purpose.  The  statute,  in  authorizing  each  of  these  different  grades 
of  judges  to  hold  the  court  with  certain  city  officers,  did  not,  in  my  view,  in- 
tend they  might  all  hold  it  conjointly.  It  cannot  reasonably  be  imagined 
that  the  legislature  intended  that  the  three  justices « of  the  supreme  court, 
the  eight  circuit  judges,  the  first  judge  and  associate  judges  of  the  court  of 
common  pleas,  the  mayor  and  recorder  and  seventeen  aldermen,  might  all 
sit  at  the  same  to  constitute  a  court  of  oyer  and  terminer  ;  yet  such  might 
be  the  fact  if  the  construction  of  the  statute  contended  for  should  prevail. 
By  uniting  these  different  grades  of  officers,  a  bench  of  judges  is  constituted 
not  contemplated  by  the  statute,  and  of  course  forming  a  different  tribunal 
from  what  was  intended  to  be  created.  It  appears  to  me,  therefore,  the  pris- 
oner has  not  had  the  benefit  of  a  trial  before  a  court  properly  organized  un- 
der the  statute.  Whether  he  has  been  prejudiced  by  a  trial  before  a  tribu- 
nal thus  constituted  or  not,  is  not  for  us  to  inquire  ;  suffice  it  to  say,  he  has 
not  had  the  benefit  of  a  trial  before  a  tribunal  recognized  by  the  laws  of  his 
country  for  the  trial  of  the  crime  with  which  he  b  charged. 

As  the  organisataon  of  this  court  is  the  proper  subject  for  le^dation,  I 
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have  no  difficalty  in  coming  to  the  conclusion  that  the  first  judge,  or  either 
of  the  associate  judges  of  the  court  of  common  pleas  of  the  city  and  coun- 
ty of  New-York,  together  with  the  mayor,  recorder  and  alder- 
[  ^550  ]  men,  or  *with  any  two  of  these  city  officers,  may  properly  hold 
the  court  under  the  provisions  of  the  several  acts  of  the  legisla- 
ture giving  them  that  authority,  and  that  their  several  acts  are  in  all  re- 
spects valid  under  the  constitution. 

Nor  in  my  judgment  is  the  objection  raised  by  the  attorney  general  that 
the  aldermen  could  not  constitute  a  part  of  this  court  tenable.  The  alder- 
men, at  the  time  of  adopting  the  constitution,  were  ex  officio  judges  of  this 
court,  and  in  the  constitution  it  is  not  said  of  whom  the  court  shall  be  com- 
posed, but  it  recognizes  the  existence  of  such  court  by  declaring  the  power 
of  the  circuit  judges.  If  therefore  the  legislature  was  not  to  provide  for 
the  continuance  of  the  court,  how  was  it  to  exist  after  the  death  of  these 
incumbents  ?  What  can  preserve  and  continue  the  organization  of  the 
court  but  legislative  authority  ;  and  had  the  framers  of  the  constitution  de- 
signed to  have  taken  from  the  aldermen  that  portion  of  the  duties  of  their 
office,  which  requires  them  to  act  as  judges  in  certain  cases,  would  they  not 
have  said  so  in  express  terms,  and  not  left  it  to  be  inferred  that  their  office 
in  this  respect  should  be  classed  among  what  are  denominated  judicial^  and 
because  they  were  not  appointed  by  the  governor  and  senate  for  the  term  of 
five  years,  that  they  were  to  be  divested  of  all  authority  to  act  in  any  ju- 
dicial capacity  ? 

From  the  view  I  have  taken  of  this  case,  it  becomes  unnecessary  for  me 
to  consider  tho  point  whether  any  of  the  officers  alluded  to  were  judges  de 
facto.  In  my  opinion,  the  first  judge  and  associate  judges  are  judges  dt 
jurt  and  the  aldermen  are  judges  ex  officio  under  the  charter  of  the  city 
and  the  legislative  acts  from  which  they  derive  their  authority ;  and  as  there 
could  be  no  color  or  pretence  whatever  of  authority  for  the  different  grades 
of  judges  to  hold  this  court  conjointly,  their  acts  as  a  court  de  facto  cannot 
be  sustained.  Nor  can  it  be  material  whether  the  circuit  judge  abandoned 
the  bench  or  not,  so  far  as  it  respects  the  legality  of  the  organization  of  the 
court ;  it  not  having  been  duly  organized,  and  the  trial  having  progressed 
before  him,  associated  with  Judge  Inglis,  his  abandonment  could  not  cure 
the  irregularity  in  the  formation  of  tho  court.  Had  the  court 
[  *551  ]  been  duly  organized,  I  *would  have  held  it  manifestly  improper 
for  the  presiding  judge  to  abandon  his  seat  during  the  progress 
of  the  trial,  and  more  especially  so,  when  the  abandonment  was  objected  to 
on  the  trial. 

Ought  the  memorandum  endorsed  in  pencil  on  the  coroner's  inquest,  to 
have  been  received  in  evidence  ?  The  statute  provides  that ''  the  testimionjf 
of  all  witnesses  examined  before  the  coroner's  juryj  shall  be  reduced  to  wri- 
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ting  by  the  coroner,  and  shall  be  returned  by  htm  together  with  the  inqaisi- 
tion  of  the  jury."  2  R,  S,  743,  §  8.  The  return  of  the  coroner  ought  at 
least  to  show  that  what  he  has  returned  was  it%timony  taken  on  the  inquest. 
The  principle  that  every  officer  is  presumed  to  do  his  duty,  is  not  sufficient 
to  convert  a  mere  memorandum  either  in  pencil  or  in  ink  into  legal  testimo- 
ny.  What  is  testimony  ?  It  is  evidence,  the  statement  of  a  witness  under 
oath  or  affirmation.  2  Bouv»  L,  Did,  436.  To  entitle  it  to  be  read  in  a  court 
of  justice,  it  must  have  the  characteristics  of  testimony,  or  they  must  be  sup- 
plied aliundt.  In  this  case  there  was  neither.  It  did  not  purport  to  be  the 
statement  of  Wright  under  oath  or  affirmation,  and  there  was  no  certificate  or 
even  statement  of  the  coroner  that  it  was  such,  or  that  it  was  testimony,  or  was 
tamed  as  such,  nor  was  the  coroner  or  any  witness  called  to  show  that  it  was 
testimony  taken  on  the  inquest ;  but  the  counsel  for  the  prisoner  rested 
wholly  upon  the  statute  requiring  the  coroner  to  take  the  testimony,  reduce 
it  to  writing  and  return  it,  and  upon  the  presumption  that  x  the  coroner  bad 
done  his  duty,  when  even  the  return  itself  shewed  that  he  had  executed  it 
in  an  imperfect  manner.  Under  these  circumstances,  I  am  inclined  to  be- 
lieve the  judge  was  right  in  rejecting  the  memorandum  as  testimony  for  any 
purpose  whatever.  Our  statute  is  not  very  precise  as  to  the  manner  in 
which  the  testimony  shall  be  taken  and  returned  ;  but  it  requires  the  UHi- 
many  to  be  taken  and  returned,  and  in  order  to  entitle  it  to  be  read  on  the 
trial,  it  must  in  some  way  be  shown  to  be  the  testimony  taken  on  the  inquest, 
or  the  court  is  not  bound  to  regard  it  as  such.  By  the  English  statute,  7 
Q-eo,  4  cA.  64,  §  4,  the  coroner  is  required  to  put  in  writing  the 
evidence  given  to  the  jury  •before  him,  or  as  much  thereof  as  [  •552  ] 
shall  be  material,  and  to  certify  and  subscribe  the  same,  and  also 
the  inquisition  taken — ^yet  it  appears  with  all  this  preciiion,  the  deposition 
of  the  witness  is  not  permitted  to  be  read  in  the  Englbh  courts,  without  prov- 
ing that  it  is  the  same  as  sworn  to  before  the  coroner,  without  any  addition 
or  alteration.  1  Phil.  Eu,  Coioen  ^  HilVs  Notes,  372.  But  besides  this 
informality,  it  does  not  appear  the  inquest  was  taken  even  in  the  same  cause. 
It  was  taken  on  the  view  of  the  body  of  Edward  Dennon,  and  not  on  the 
body  of  Fitzpatrick,  for  the  murder  of  whom  the  prisoner  was  on  trial. 
This,  however,  would  not  have  prevented  it  from  being  read  to  affect  the 
credibility  of  the  witness,  but  still  for  that  purpose  it  was  necessary  to  show 
it  was  his  testimony.  Whatever  view,  therefore,  I  can  take  of  this  memor- 
andum, I  am  of  the  opinion  the  judge  was  right  in  excluding  it  as  testi- 
mony. 

The  next  subject  which  claims  oar  attention  is  the  charge  of  the  judge  to 
the  jary,  giving  his  construction  upon  the  counts  in  the  indictment.  Al- 
though I  have  considered  this  part  of  the  case  with  all  the  attention  its  im- 
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portance  requires,  I  cannot  coincide  in  the  views  of  the  judge.  He  says 
the  first  count  was  sufficient  to  comprehend  at^y  ^of  the  grades  or  classes  of 
murder  embraced  in  the  first  and  second  subdivisions  of  the  fifth  section 
of  the  act  defining  murder,  2  iZ.  S.  657,  and  that  if  ^he  jury  should  be  of 
the  opinion  that  the  killing  of  Fitzpatrick  by  the  prisoner,  took  place  either 
from  premeditated  design  to  effect  the  death  of  the  person  killed  or  of  any 
human  being,  or  that  it  was  perpetrated  by  an  act  imminently  dangerous  to 
others,  and  evincing  a  depraved  mind,  regardless  of  human  life,  although 
without  any  premeditated  design  to  eifcct  the  death  of  any  particular  individ- 
ual, that  in  either  case  the  crime  fell  within  the  common  law  definition  of  mal- 
ice aforethought ;  and  if  the  facts  so  warranted,  it  would  be  their  duty,  under 
the  first  count  of  the  indictment,  to  convict  the  prisoner.  I  concede  that 
there  is  no  very  material  distinction  in  the  meaning  of  the  expression  in  our 
9>\Aiiii^^  premeditated  design  and  malice  aforethought^  smi  that  an  indictment 

making  use  of  either  might  be  good  at  common  law  ;  and  that 
[  *553  ]     *the  conclusion  of  the  counts,  against  the  form  of  the  statute^  &c. 

may  be  struck  out,  and  the  indictment  still  be  good  at  common 
law,  though  drawn  under  the  statute.     1  Chit,  Or.  Latv,  101.    But  that 
does  not  remove  the  difficulty.     The  first  count  in  the  indictment  would  still 
be  a  special  count  ari  the  common  law,  and  to  convict  under  it  the  testimony 
should  square  with  the  facts  averred — unless  you  can  strike  out  a  portion  of 
them  as  surplusage,  and  make  a  special  count  a  general  count,  and  convict 
under  it  as  such.     The  first  count  charges  ^'  that  the  said  Ezra  White,  him 
the  said  Peter  Fitzpatrick,  in  manner  and  form  aforesaid,  feloniously,  wilful* 
fully,  and  of  his  malice  aforethought,  and  from  a  premeditated  design  to  ef* 
feet  the  death  of  him  the  said  Fitzpatrick,  did  kill  and  murder,"  &c.    Now 
.  having  averred  in  this  count  that  the  crime  was  committed  with  a  premedi- 
tated design  to  effect  the  death  of  Fitzpatrick^  are  we  at  liberty  to  regard 
this  averment  as  surplusage,  and  consider  the  count  as  though  no  such  aver- 
ment was  made  ?    To  constitute  a  good  general  count  at  common  law,  it  was 
unnecessary  that  averment  should  have  been  made ;  but  having  been  made, 
does  it  not  become  material  7    To  test  the  materiality  of  this  averment  when 
once  made,  let  us  suppose,  as  the  judge  instructed  the  jury,  that  the  second 
count  in  the  indictment  was  disregarded,  and  the  trial  was  only  upon  the 
first  count,  how  would  the  prisoner  prepare  himself  for  trial  7    He  would 
come  preps  red  to  rebut  all  testimony  that  went  to  show  he  had  a  premedi^ 
toted  design  to  effect  the  death  of  Fitzpatrick,  but  he  might  not  be  prepared  to 
shew  that  a  gang  of  robbers  had  conspired  against  him  and  that  he  had  arm- 
-ed  hiniself  in  self  defence,  and  while  in  the  act  of  defending  himself  and 
property,  had  aecidentdUy  killed  Fitzpatrick,  who  had  no  hand  in  the  con- 
spiracy  and  against  whom  bo  had  no  design.    The  second  count  in  this  m- 
dictment  was  well  drawn  to  apprise  the  prisoner  fi^lly  of  the  crime  charged 
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against  him,  and  why  it  was  the  jadge  charged  the  jnrj  to  disregard  it,  it  is 
difficalt  to  conceive.  This  count  well  conformed  with  the  great  fundamental 
rale  for  drawing  indictments,  viz.  ^^  the  facts  must  be  so  set  forth 
on  the  record  that  the  defendant  may  clearly  understand  the^charge  [  *664  ] 
he  is  called  upon  to  answer,  that  the  court  may  know  what 
judgment  is  to  be  pronounced  on  conviction,  and  that  posterity  may  know 
what  law  is  to  be  derived  from  the  record.  1  Chit.  Orim.  Law,  190.  This 
count  fully  apprised  the  prisoner  of  the  charge  he  was  called  upon  to  answer, 
as  presented  by  the  testimony  on  the  part  of  the  prosecution.  But  in  order 
to  convict  under  the  first  count,  it  appears  to  me  the  district  attorney  was 
bound  to  prove  h  premeditated  design  on  the  part  of  the  prisoner  to  murder 
Fitzpatrick,  he  having  so  charged ;  and  this  being  the  foundation  of  his  charge 
to  constitute  the  crime.  In  the  case  of  The  United  States  v.  Porter,  8 
Da^s  R.  284,  Judge  Liviogston  says  the  court  will  be  more  strict  in  requir- 
ing proof  of  the  matters  alleged  in  a  criminal  than  in  a  civil  case.  In  that 
case,  the  defendant  was  indicted  for  stopping  the  mail,  and  the  indictment 
set  out  the  contract  under  which  the  mail  was  carried,  and  although  he  held 
that  the  indictment  might  be  so  framed  as  not  to  require  proof  of  the  con- 
tract, yet  as  it  stated  a  contract  which  was  not  impertinent  or  foreign  to  the 
cause,  he  was  clearly  of  the  opinion  it  should  be  proved.  See  also  Roseoe^s 
Crim.  Ev.  77 ;  9  Yerg.  R.  377 :  also  Regina  v.  Dean,  4  Lond.  Jurist, 
864.  From  the  view  I  have  taken  of  this  part  of  the  case,  therefore,  I  am 
of  the  opinion  the  judge  erred  in  charging  the  jury  that  it  would  be  their  duty 
to  convict  under  the  first  count,  and  instructing  them  that  they  should  ex- 
clude entirely  from  their  consideration  the  second  count  of  the  indict- 
ment. 

Nor  am  I  satisfied  with  that  portion  of  the  judge's  charge  which  relates 
to  the  general  character  of  the  prisoner.  I  think  the  case  was  one  that  did 
not  call  for  such  remarks,  and  that  they  were  calculated  to  prejudice  the 
minds  of  the  jury  against  him  in  thai  respect,  and  to  infringe  in  some  meas- 
ure  upon  the  great  and  fundamental  principle  which  presumes  a  man  inno- 
cent until  the  contrary  appears.  I  am  aware  the  supreme  court  have  gone 
great  lengths  in  presuming  bad  character,  where  the  contrary  does  not  ap- 
pear in  certain  cases.  But  they  have  not  gone  so  far  in  any  case 
as  the  judge  did  in  the  case  under  review.  *He  probably  relied  [  *666  ] 
principally  on  T?ie  People  v.  Vane,  12  Wendell,  78,  in  which 
the  court  held  that  "  evidence  of  the  good  character  of  the  defendant  on 
the  trial  of  an  indictment  is  always  admissible,  though  it  cannot  avail  when 
the  evidence  against  him  is  positive  and  unimpeached ;  but  where  the  evi- 
dence is  circumstantial,  or  comes  from  a  suspected  or  impeached  witness, 
proof  of  good  character  is  important.  A  man  is  not  to  be  convicted  be- 
cause he  has  a  bad  character  or  no  character ;  but  in  a  case  like  the  pres- 
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eut,  character  becomes  important,  and  where  no  such  evidence  is  produced, 
the  presumption  is  it  cannot  be  produced,  and  the  further  inference  is,  the 
defendant  is  a  man  of  bad  character,  and  would  naturally  be  associated  with 
such  men  as  the  witness."  That  was  a  case  where  the  principal  testimony 
came  from  a  suspected  witness.  It  was  a  case  of  grand  larceny  for  stealing 
a  package  of  bank  bills,  and  the  principal  witness  was  an  accomplice,  and 
disclosed  his  participation  in  the  crime.  The  case  under  review  is  not  one 
where  the  evidence  is  circumstantial,  or  comes  from  a  suspected  or  impeach- 
ed witness.  It  would  not  be  competent  for  the  prosecution  to  give  evidence 
of  the  bad  character  of  tho  prisoner,  when  no  evidence  in  support  of  his 
character  had  been  adduced  by  him.  The  People  v.  WMte^  14  Wendellj 
111.  Commonwealth  v.  Hardy ^  2  MaB^.  M.  317,  note  841  top.  177.  No 
inference,  therefore,  ought  to  be  drawn  to  substantiate  a  fact  the  prosecutor 
could  not  be  permitted  to  prove.  The  principle  which  admits  of  such  testi- 
mony in  cases  of  doubt  where  the  evidence  to  convict  is  circumstantial,  or 
comes  from  a  suspected  or  impeached  witness,  is  designed  for  the  benefit  of 
the  prisoner,  and  intended  to  aid  him  against  a  wrongful  conviction,  and  not 
to  prejudice  his  defence,  as  may  have  been  the  eifect  in  the  present  instance. 
I  am  for  reversing  the  judgment  of  the  supreme  court,  and  granting  a 
new  trial. 

By  Senator  Furman.  In  almost  innumerable  cases,  and  for  a  long  period 
of  time,  it  has  been  held  that  presumptions  against  the  life  of  a 
[  *666  ]  prisoner  should  not  be  indulged  to  ^produce  his  conviction  ;  but 
on  the  contrary,  should  work  to  his  benefit.  We  are,  therefore, 
not  at  liberty  to  presume  that  the  judge  was  required  by  sickness  to  leave 
the  bench  during  the  progress  of  the  trial,  unless  it  appears  distinctly  upon 
the  face  of  the  record.  There  was  indeed  no  intentional  violation  of  duty 
on  the  part  of  the  judge,  and  neither  are  we  bound  to  regard  his  departure 
in  that  light,  in  order  to  give  the  benefit  of  this  objection  to  the  prisoner. 
So  also  we  are  not  permitted  to  presame  that  when  a  new  judge  came  to 
preside  in  that  trial,  he  knew  all  the  previous  rulings  and  decisions  of  the 
court,  all  the  testimony  which  had  been  previously  given,  with  its  bearings. 

In  my  judgment  the  court  below  erred  in  excluding  the  coroner's  record 
of  the  testimony  of  Wright,  the  witness,  to  contradict  him  ;  because  Wright 
himself  had  previously  testified  that  he  was  examined  as  a  witness  before  the 
coroner  on  the  inquest  ante  mortem  of  Edward  Dennon,  and  it  was  to  con- 
tradict what  he  had  said  in  relation  to  that  matter,  that  this  record  was 
sought  to  be  ofiisred.  It  was  found  in  the  place,  where  such  a  record  should 
be  kept,  and  written  upon  the  back  of  an  inquisition  regularly  executed  by 
the  coroner  and  his  jury,  and  by  the  coroner  filed  in  the  county  clerk's  office 
as  required  by  statute.  It  thus  being  produced,  if  it  was  not  a  record  with 
all  the  presomptionB  in  its  {kvotf  such  should  have  been  shewn  on  the  part  of 
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the  people  by  the  district  attorney.  It  was  also  urged  that  this  cannot  be  a 
record  because  it  is  written  in  pencil.  It  has,  however,  been  held  a  com- 
pliance with  law  that  depositions  are  in  pencil ;  that  memoranda  of  agreements 
between  parties  are  in  pencil ;  and  that  endorsements  upon  promissory  notes 
are  written  with  pencils.  And  the  statute,  in  this  case,  does  not  require  that 
these  depositions  be  in  writing  with  ink.  And  further  upon  the  circumstan* 
ces  attending  such  proceedings,  it  does  seem  to  me  to  be  a  good  and  suffi- 
cient record  ;  the  coroner's  inquest  is  not  in  any  case  made  up  and  signed 
by  that  officer  and  his  jury  until  after  the  testimony  is  taken  and  completed, 
which  is  frequently  taken  in  the  open  air,  or  under  the  most  dis* 
advantageous  circumstances.  After  this  examination  of  ^witnesses  [  *567  ] 
the  coroner,  with  the  jary,  retire  to  some  convenient  place  where 
they  make  up  their  inquisition ;  which  accounts  for  the  depositions  being  in 
pencil  mark,  and  the  inquisition  itself  in  writing.  Itesides  the  law  will  pre- 
sume that  the  coron:*r,  as  a  public  officer,  has  done  what  the  statute  requires 
of  him.  It  has  been  intimated  that  if  such  a  record  could  be  received  in  favor 
of  a  prisoner's  life,  and  not  be  hereafter  held  to  authorize  its  introduction 
against  him,  to  warrant  his  conviction,  it  might  be  received  in  favor  of  the 
defence  in  this  case.  Under  no  circumstances,  even  if  such  matter  had 
been  in  writing,  and  a  good  record,  has  it  been  held  by  any  authority  recog- 
nized as  law  that  it  might  be  offered  or  given  in  evidence  against  the  prisoner, 
if  the  witness  who  made  such  deposition  was  alive  ;  and  it  is  now  held  by 
more  modem  authorities  that  it  could  not  be  given  in  evidence  against  the 
prisoner  under  any  circumstances,  thus  obviating  the  only  real  objection,  be- 
yond its  not  being  in  ink,  which  has  been  made  against  the  introduction  of 
this  record  in  favor  of  the  defence.  That  such  testimony  of  the  record  if 
admitted  would  have  been  immaterial,  and  not  have  operated  in  favor  of  the 
prisoner's  defence,  is  what  the  court  have  no  legal  authority  to  determine, 
and  especially  so  in  a  capital  case.  The  prisoner's  counsel  only  have  the 
right  to  judge  of  the  effect  of  such  evidence  when  given  to  the  jury  ;  and 
to  hold  any  other  and  different  rule  will  be  to  interfere  with  the  province  of 
the  jury,  provided  always  such  testimony  be  pertinent  and  legal. 

On  the  subject  of  the  instruction  of  the  presiding  judge  to  the  jury  on  the 
frame  of  the  indictment,  I  think  there  is  a  material  error.  The  first  count 
of  the  indictment  is  limited  to  that  particular  description  of  murder  mention-^ 
ed  in  the  first  subdivision  of  the  statute.  To  appreciate  the  importance  of 
this  objection  it  is  necessary  for  a  moment  to  advert  to  the  description  of  the 
various  grades  of  homicide  recognized  by  law.  Every  one  who  takes  the 
life  of  another  commits  homicide  :  1.  It  is  justifiable  or  excusable,  and  there- 
fore no  offence  at  law  ;  2.  it  is  felonious,  and  is  then  either  mur- 
der or  manslaughter.  If  done  without  malice  ^express,  or  implied,    [  *558  ] 
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it  18  manslaughter ;  and  if  done  with  malice  express,  or  implied,  it  is 
murder. 

The  indictment  does  not  charge  that  the  prisoner  had  killed  the  deceased 
with  malice  express  or  implied.  But  charges  that  the  crime  was  committed 
with  9i premeditated  dtngn  to  kill  Peter  Fitzpatrick.  These  words  jE^e/necfi- 
tafed  design^  as  used  by  the  statute,  limit  the  signification  of  malice  afore- 
thought, to  express  malice.  And  the  words  in  the  first  count  of  the  indict- 
ment are  a  description  of  the  particular  species  of  crime  with  which  the  pris- 
oner is  sought  to  be  charged,  and  against  which  he  is  called  upon  to  defend 
himself.  The  statute  shows  by  its  phraseology  that  the  legislature  designed 
to  describe  different  grades  of  malice.  So  if  the  public  prosecutor  gives  a 
particular  description  of  a  crime,  it  has  been  held  he  must  prove  it  as  he  lays 
it ;  although  in  some  instances  it  was  not  necessary  to  allege  the  offence  in  that 
particular  manner  ;  so  choice  have  all  the  courts  been  of  the  life  and  liberty 
of  citizens,  and  thus  in  1  Moody^s  Crown  CaseSj  808,  where  an  indictment 
describes  the  crime  of  bigamy  as  having  been  committed  by  the  prisoner  in 
marrying,  as  a  second  wife,  Elizabeth  Chant,  widow^  when  it  appeared  upon 
proof  that  she  was  a  single  woman^  it  was  held  by  all  the  judges,  that  such 
a  variance  was  fatal.  And  upon  such  variances  Lord  EUenborough,  in 
CampbeWs  Nisi  PriuSy  has  said  that  the  crime  must  be  proved  as  charged, 
for  there  are  ways  enough  to  convict  the  guilty  without  breaking  down  the 
rules  established  for  the  safeguard  of  the  innocent. 

Jtt  has  been  held  by  some  that  ciuch  particularity  might  be  rejected  as  sur- 
plusage. I  cannot  accede  to  this  doctrine,  and  believe  the  court  never  has 
a  right  to  reject  any  thing  which  is  descriptive  of  the  offence.  And  the  in- 
stance to  which  the  judge  refers,  in  the  opinion  of  the  supreme  court,  is  in 
favor  of  life,  but,  in  my  judgment,  the  doctrine  which  he  seeks  to  sustain 
upon  it  will  give  the  court  a  right  to  convict  of  a  higher  offence  on  an  indict- 
ment for  a  lesser  one,  and  so  convict  of  murder  on  an  indictment 
[  *559  ]  for  manslaughter.  It  is,  I  think,  clear  that  the  *words  in  this  in- 
dictment are  descriptive  of  the  offence,  and  have  no  proper  analogy 
with  the  instances  cited  in  the  opinion  delivered  in  the  supreme  court.  The 
second  count  of  the  indictment  contained  an  accurate  description  of  the  of- 
fence as  proved,  (if  any  conviction  should  have  been  had,)  but  this  count 
having  been  taken  from  the  consideration  of  the  jury,  I  cannot  see  how  the 
testimony  offered  could  have  been  applied  to  the  first  count,  for  there  ils  no 
testimony  which  shows  any  express  malice  against  Fitzpatrick. 

It  has  been  said  that  there  is  nothing  objectionable  in  the  charge  of  the 
presiding  judge,  that  ^^  when  the  scales  of  justice  are  nicely  poised,  the  evi- 
dence of  a  good  character  and  virtuous  life,  had  great  weight  in  turning  the 
balance  in  favor  of  the  prisoner ;  and  that  in  this  case  there  was  an  absence 
of  Buoh  testimony  on  the  part  of  the  prisoner ;"  and  it  hat  been  farther 
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urged,  that  the  whole  of  the  judge's  charge  is  not  here^  and  that  we  are  to 
presume  that  he  also  charged  the  jury,  that  if  they  had  any  reasonable 
doubt  on  their  minds,  they  should  permit  it  to  weigh  in  favor  of  the  prison- 
er. In  my  judgment,  even  if  we  should  admit  such  presumption,  (although 
I  must  protest  against  all  these  presumptions  on  a  capital  trial,)  it  does  not 
do  away  with  the  strong  objection  which  exists  against  it.  The  most  honest 
and  virtuous  man  in  the  community  might  be  sacrificed  on  that  rule.  Any 
one  of  the  members  of  this  court  some  thousand  miles  from  home,  among 
strangers,  might  be  charged  with  murder,  (things  full  as  extraordinary  as 
that  have  happened,)  and  although  his  character  might  be  unspotted,  and 
he  be,  indeed,  noted  for  his  "  gnod  character  and  virtuous  life"  at  home  and 
among  his  acquaintances,  yet  upon  such  a  trial  for  murder,  it  might  be  out 
of  his  power  to  produce  a  single  witness  to  prove  such  his  good  standing  and 
reputation ;  and  upon  the  rule  here  laid  down,  he  might  in  a  doubtful  case, 
from  the  want  of  such  testimony,  be  convicted,  although  entirely  innocent. 
The  judge  bad  no  right  in  his  charge  to  give  to  the  people  the  benefit  of 
evidence  against  the  good  character  of  the  prisoner,  which  they  would  not 
have  been  allowed  to  prove  by  direct  testimony.  I  cannot  see 
firom  the  reading  •of  this  charge  of  the  judge  how  it  could  possi-  [  •SCO  ] 
bly  have  operated  in  any  other  way  upon  the  minds  of  the  jury 
than  to  induce  the  conviction  of  the  prisoner ;  and  that  it  never  could  have 
operated  in  his  favor. 

The  court  are  not  at  liberty  to  convict  a  man  because  he  has  been  vicious  ; 
if  such  be  the  fact,  it  should  operate  as  a  reason  why  he  should  be  spared 
in  doubtful  cases  of  life  and  death,  in  order  that  he  may  repent  of  his  evil 
life,  and  obtain  a  pardon  for  his  oifences  from  that  higher  tribunal  at  whose 
bar  we  must  all  sooner  or  later  appear. 

I  think  the  court  of  oyer  and  terminer  as  constituted  upon  the  trial  of 
this  prisoner,  with  the  union  of  the  assistant  judge  of  the  common  pleas 
with  the  circuit  judge,  was  not  organized  in  the  manner  provided  by  statute  ; 
although  I*  think  that  either  of  those  officers  have  the  right  to  preside  in  that 
court.  But  I  cannot  recognize  the  right  of  questioning  in  this  sideway  the 
constitutional  right  of  the  mayor  and  aldermen  of  the  city  of  New-York  to 
hold  that  court,  and  think  that  a  matter  of  such  importance  should  only  be 
tried  on  a  plain  and  direct  issue  involving  that  question  on  a  quo  warranto, 
and  for  that  reason  I  prefer  not  here  to  examine  that  point. 

There  is,  however,  sufficient  in  this  case  to  induce  in  my  mind  the  conclu- 
sion, that  the  judgment  of  the  supreme  court  should  be  reversed,  and  that 
the  prisoner  should  have  the  benefit  of  a  new  trial. 

Senator  Root  said  that  he  was  of  opinion  that  the  judge  at  the  trial  er- 
red in  the  observations  made  by  him  to  the  jury  in  respect  to  the  alsenee  of 
Vol.  XXIV.  58 
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froof  of  good  character^  because  the  effect  upon  the  minds  of  the  jurors 
may  have  been  injurous  to  the  prisoner.  A  prisoner  is  presumed  innocent 
until  his  guilt  be  proved.  Nothing,  therefore,  should  be  presumed  against 
him  wliich  may  affect  him  on  the  question  before  the  jury.  He  added,  that 
his  principal  object  however  in  rising,  was  to  enter  his  protest  against  any 
decision  in  this  case  upon  the  question  of  the  organization  of  the  court.  The 
judges  at  all  events  were  judges  de  facto  which  was  enough  to  estop  the' 

prisoner  from  raising  any  question  upon  that  point. 
[  ""561  ]         *By  Senator  Ysrplanck.    The  first  question  in  this  case,  as 

it  is  presented  to  this  court,  is  as  to  the  constitutional  right  of  the 
aldermen  of  the  city  of  New- York  to  sit  as  judges  of  the  court  of  oyer  and 
terminer  ;  or  in  other  words,  whether  the  provision  of  the  revised  statutes 
making  two  at  least  of  the  elective  city  magistrates  necessary  constituent 
members  of  that  court  in  the  city  and  county  of  New-York,  is  not  repugnant 
to  that  section  of  the  constitution,  art.  4,  §  7,  which  expressly  provides,  that 
^^  all  judicial  officer  a  j  except  justices  of  the  peace,  shall  be  appointed  by  the 
governor  and  senate  "  ? 

The  very  serious  difiBculties  which  exist  as  to  the  question  of  the  constitu- 
tional ri^ht  of  the  city  elective  magistrates  to  act  as  ex  officio  judges  of  the 
county  courts  apply  but  partially  to  the  present  case.  The  exception  of  the 
constitution  (as  it  now  stands,  since  the  last  amendment  of  that  section,)  is 
positive  as  to  justices  of  the  peace.  The  amended  article  relating  to  the 
election  and  term  of  ofSce  of  justices  of  the  peace,  refers  expressly  to  the 
justices  of  the  several  towns  of  the  state.  Those  in  cities  are  left  to  the  gen- 
eral regulation  of  law  ;  nothing  being  prescribed  in  regard  to  them.  They 
may  be  either  elected  or  appointed  annually  or  for  a  longer  term.  The  city 
charter  constituted  the  aldermen  justices  of  the  peace,  under  the  English 
crown,  and  the  act  of  the  30th  January,  1787,  conferred  upon  them  the  pow- 
ers of  justices  of  the  peace  in  this  state.  This  provision  remains  unrepealed 
by  law,  and  there  is  no  constitutional  disability  to  prevent  aldermen  from 
acting  as  justices.  Now  I  see  no  ground  for  thinking  that  the  legislature 
might  not  in  its  discretion  direct  the  oyer  and  terminer  to  be  held  by  any 
high  judicial  officer ^  associated  with  two  justices.  Such  in  point  of  fact  is  fre- 
quently the  composition  of  that  court  in  England,  and  I  believe  in  some 
states  of  this  union.  The  aldermen  of  New- York  might  therefore,  I  think,  as 
justices,  be  constitutionally  members  of  this  court. 

But  there  is  still  another  ground  on  which  the  constitutionality  of  the  re- 
vised statutes,  in  thus  composing  the  city  court  of  oyer  and  terminer,  may 

be  safely  placed.     The  constitution  has  provided  (art.  7,  sec.  14), 
[  *562  ]     that  nothing  ^contained  in  this  constitution  shall  annul  any  char. 

ter  to  bodies  politic  or  corporate  granted  by  the  king  of  Great 
Britain  or  persons  acting  under  his  authority,  before  October  14, 1775,  or 
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shall  affect  any  such  grants  or  charters  since  made  by  the  state.  The  lan- 
guage of  these  provisions  is  general,  but  it  is  also  guarded  and  cautious. 
The  colonial  charters  are  not  so  ratified  as  to  be  placed  beyond  the  control  of 
the  legislature  ;  they  are  merely  not  annulled  by  the  new  constitution,  which 
is  also  not  to  effect  any  subsequent  grants  or  charters.  Now  the  old  colo- 
nial city  charter  provided  "  that  the  mayor  and  aldermen  for  the  time  being, 
shall  be  justices  assigned  of  oyer  and  terminer,  &c.  The  act  of  February, 
1788,  without  any  repeal  of  this  charter  provision,  also  granted  to  the  may- 
or, recorder  and  aldermen  the  authority  of  commissioners  of  oyer  and  ter- 
miner, under  the  state  of  New-York,  with  power  to  hold  such  courts,  in  con- 
junction with  a  judge  of  the  supreme  court ;  thus  giving  effect  to  the  provi- 
sion of  the  charter  under  the  new  order  of  things.  All  the  subsequent  legis- 
lation in  relation  to  the  city  courts,  left  that  power  unaffected,  except  only  in 
authorizing  some  other  judicial  officer  to  preside  with  the  aldermen.  The 
revising  legislature,  in  1828,  finding  the  ex  officio  right  of  the  aldermen  to 
sit  as  commissioners  of  oyer  and  terminer,  which  was  conferred  by  the  charter, 
and  recognized  by  subsequent  amendatory  acts  neither  annulled  by  the  new 
constitution  nor  repealed  by  any  prior  law,  had  a  constitutional  right  in  their 
discretion  to  make  these  magistrates  necessary  members  of  the  court  of  oyer 
and  terminer  for  the  city,  as  that  court  was  constituted  by  the  revised  stat- 
utes.    I  find  no  cause  of  error  here. 

II.  I  assent  to  the  reasoning  of  the  supreme  court,  as  to  the  lawful  autho- 
rity of  the  associate  judge  of  the  common  pleas  to  sit  in  the  oyer  and  termi- 
ner as  a  presiding  judge,  and  to  the  construction  they  have  given  to  the  sev- 
eral statutes  relating  to  the  powers  and  duties  of  the  judges  of  the  N.  Y. 
common  pleas. 

I  think  moreover  that  the  fact  of  the  circuit  judge  quitting  the  court  dar- 
ing the  trial,  if  he  had  left  what  without  him  would  be  a  compe- 
tent court,  all  the  members  of  which  had  ^authority  to  sit,  and  [  *568  ] 
had  sat  throughout  the  whole  case,  though  it  was  irregular,  does 
not  necessarily  vitiate  the  verdict.  The  sudden  illness  of  a  judge  in  any 
court  composed  of  several  members,  or  any  similar  unavoidable  necessity, 
must  have  often  produced  the  same  result,  yet  the  decisions  of  courts  have 
never  been  questioned  on  that  ground.  If  a  court  which  was  competent 
without  the  member  who  left  the  bench  before  the  case  is  finished,  is  left,  it 
can  never  be  presumed^  that  the  presence  at  the  beginning  and  the  subse- 
quent absence  of  one  judge,  could  have  aftected  the  decision  injuriously 
to  the  prisoner.  I  say  that  it  cannot  be  presumed,  though  there  might  be  a 
remote  possibility  that  it  did  so. 

But  a  more  serious  difficulty  arises  from  the  same  circumstance,  growing 
out  cf  the  doubt  whether  according  to  the  provisions  of  the  revised  statutes 
respecting  the  oyer  and  terminer  in  the  city  of  Newi'Yorki  the  OBSociaU 
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judge  had  any  right  to  sit  as  a  mere  associate  with  the  aldermen,  or  at  all^ 
except  as  the  presiding  judge  holding  the  court.  If  he  could  not  sit  as  an 
associate  while  the  circuit  judge  presided,  then  there  was  no  one  competent 
court  sitting  throughout  the  trial,  but  it  was  conducted  in  part  by  one  and 
in  part  by  another  court.  The  literal  construction  of  the  statute  would 
lead  to  this  conclusion,  as  has  been  shown  by  the  chancellor,  and  though  it 
is  with  great  hesitation,  yet  as  it  is  in  favor  of  human  life,  and  in  relation  to 
the  organization  of  a  court  of  criminal  jurisdiction,  I  come  to  the  conclusion 
that  the  prisoner  is  entitled  to  ihe  advantage  of  the  strictest  interpretation 
of  the  statute. 

III.  But  supposing  the  court  to  have  been  in  any  respect  irregular  or 
unconstitutional,  can  its  acts  be  now  impeached  or  set  aside,  and  the  convic- 
tion before  us  reversed  as  coram  non  judice  ?  The  supreme  court  hold  that 
as  the  aldermen,  if  not  actually  rightful  judges,  holding  dejurty  and  consti- 
tutionally, yet  sifc  with  the  legal  presumption  of  right  under  the  express 
sanction  of  a  law  to  be  presumed  constitutional  until  judicially  decided  not 
to  be  so,  they  are  therefore  judges  de  facto — their  acts  are  valid,  "  and 
must  be  obeyed  and  respected  until  judgment  of  ouster  is  pro- 
[  *o64  ]  noun^ed  against  •them  in  the  proper  proceeding  for  that  purpose." 
"  This  is  a  case,''  says  Judge  Bronson, ''  where  officers  having 
apparent  authority  to  do  the  act,  have  rendered  judgment  between  the 
people  and  the  prisoner,  and  neither  party  can  in  this  collateral  way  call  in 
question  the  title  of  the  judges.'' 

It  is  unquestionably  a  well  established  principle,  that  the  acts  of  all  public 
officers  having  the  presumptive  evidence  of  title  by  law,  commission,  elec- 
tion or  otherwise,  and  the  actual  possession  of  office,  are  valid,  as  far  as 
they  affect  the  interests  of  the  public  or  of  third  parties,  and  that  they  can- 
not be  impeached  collaterally.  Thus,  for  instance,  to  take  an  example  sug- 
gested by  Judge  Bronson,  the  county  clerk  recently  ousted  from  his  office 
held  under  color  of  an  election,  but  illegally  ;  yet  the  rights  aqcuired  by  in- 
dividuals under  deeds  or  mortgages  recorded  by  him,  or  verdicts  entered  by 
him,  cannot  be  inquired  into  on  that  ground.  They  are  valid  and  effectual 
to  all  intents.  This  arises  from  the  very  necessity  of  the  case.  Nothing 
could  be  certain  or  secure  if  the  legal  rights  immediately  depending  upon 
the  innumerable  acts  of  public  officers  affecting  private  citizens  could  be 
shaken  by  any  accidental  defect  in  their  election  or  appointment,  or  in  the 
rights  of  those  by  whom  they  were  elected  or  appointed  to  vote  or  to  hold 
office.  When,  therefore,  those  whom  the  constitution  of  our  political  society 
has  constituted  the  judges  in  the  first  in<%tance  of  such  elections  or  official 
trusts,  have  given  the  proper  presumptive  evidence  of  official  authority, 
whether  by  law,  if  it  be  grounded  on  legislative  sanction,  or  by  commission 
or  certificate,  as  the  case  may  be,  as  to  elective  or  appointed  magistrates  or 
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officers,  the  actual  public  officer  must  for  all  the  ordinary  purposes  of  society, 
be  the  rightful  officer  until  those  to  whom  the  constitution  and  the  laws  have 
confided  the  duty  and  the  power  to  examine  his  title  to  office,  have  decided 
against  him.  Nor  can  I  doubt  that  this  principle  applies  generally  to  judi- 
cial officers  as  well  as  to  mere  ministerial  or  executive  functionaries,  since 
the  reason  and  public  necessity  of  the  matter  are  the  same  in  both  instances. 
Nevertheless  I  am  strongly  inclined  to  the  opinion  that  the  princi- 
ple will  not  cover  a  case  like  this.  The  rule,  wise,  *salutary  and  [  •SeS  ] 
necessary,  is  this :  that  the  validity  of  acts  of  public  officers  shall 
not  be  collaterally  impeached  on  the  ground  that  though  they  are  in  posses- 
sion of  office,  and  have  entered  upon  it  without  usurpation,  and  under  pre- 
sumptive evidence  of  title,  they  are  not  rightfully  so  in  possession.  In  the 
language  of  the  supreme  court  of  Massachusetts,  "  It  is  an  established 
principle  of  law,  that  the  acts  of  an  officer  having  color  of  title  in  the  exer- 
cise of  the  ordinary  functions  of  his  office,  are  valid  in  respect  to  the  rights 
of  third  parties,  who  may  be  interested  in  such  acts.  The  adoption  of  such 
a  rule  is  necessary  to  prevent  a  failure  of  justice,  and  the  great  public  mis- 
chief which  might  otherwise  be  apprehended.  15  Mass.  R.  135.  Yet  it 
has  always  been  expressly  held,  that  any  citizen  may  directly  contest  the 
official  acts  of  any  such  officer,  such  as  he  can  justify  only  on  the  ground  of 
rightful  title,  whenever  those  acts  bear  directly  upon  the  party  contesting 
them,  and  do  not  involve  those  of  third  persons.  Thus  in  one  of  the  cases 
cited  with  approbation  by  Judge  Bronson,  in  which  it  was 'held  that  the 
court  would  not  decide  in  a  suit  between  third  persons  whether  a  sheriff  was 
legally  in  office  de  jure^  and  not  merely  de  facto ^  Chief  Justice  Parsons  adds : 
^^  If  an  action  should  be  commenced  against  one  claiming  to  be  sheriff,  for 
an  act  which  he  does  not  justify  but  as  sheriff,  or  if  an  information  should 
be  filed  against  him,  in  either  case  he  would  be  a  party."  Fowler  v.  Beebe, 
9  Mass,  a.  234.  Here  it  will  be  seen  that  this  great  judge  puts  the  direct 
right  of  the  citizen  to  contest  the  acts  of  any  public  officer,  when  they  direct- 
ly affect  him  and  do  not  implicate  the  rights  of  others,  upon  the  same  ground 
as  that  of  the  state  to  inquire  officially  into  his  title,  ^o  again  in  our  own 
courts,  when  the  question  has  been  between  an  officer  acting  under  the 
authority  of  a  court  martial,  and  a  citizen  fined  by  that  court,  as  in  the  case 
reported  19  Johns.  M.  33,  there  appears  to  have  been  no  doubt  of  the 
authority  of  the  supreme  court  to  look  into  and  decide  upon  the  validity  or 
regularity  of  the  constitution  of  the  military  tribunal. 

Again ;  although  when  rights  are  once  fairly  acquired  and 
vested  under  the  decision  of  a  legal  frourt,  that  decision  *cannot     [  ^566  ] 
be  inquired  into  on  the  ground  of  the  court  having  exceeded  its 
jurisdiction,  yet  the  law  has  expressly  provided  a  remedy  against  such  over- 
leaping of  the  limits  of  jurisdiction  for  the  party,  as  long  as  he  is  still  be- 
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fore  the  court  either  civilly  or  criminally,  in  a  plea  to  the  jarisdiction,  which 
if  decided  adversely  to  the  party  by  the  court  itself,  may  be  carried  up  to 
the  highest  appellate  tribunal.  If  then  the  jurisdiction  of  a  court  legally 
constituted  in  itself,  can  thus  be  contested  for  exceeding  the  bounds  of  its 
just  authority,  why  cannot  the  jurisdiction  be  contested  for  a  still  stronger 
reason,  the  legality  of  the  constitution  of  the  court  itself? 

Nor  can  I  allow  that  the  party  in  a  criminal  case,  waives  or  loses  his  right 
of  contesting  the  decision  of  an  unconstitutional  or  otherwise  illegal  tribu~ 
nal,  because  he  does  not  do  so  at  the  earliest  stage  of  the  proceedihgs  in  the 
technical  form  of  a  plea  to  the  jurisdiction.  Even  in  civil  cases  our  supreme 
court  has  laid  down  the  principle  in  an  express  decision  to  that  effect,  that 
"  where  a  court  has  no  jurisdiction  originally,  it  does  not  acquire  it  either 
by  consent  of  the  defendant  or  his  confessing  judgment."  Caines'  R.  129. 
Much  more  should  this  principle  find  application  in  a  criminal  case  where, 
to  use  the  strong  language  of  Chief  Justice  Spencer  in  The  People  v. 
M^Kimtry.  18  Johns.  R.  232  :  "  It  is  a  known  principle  in  criminal  law 
and  especially  where  life  is  in  question,  to  consider  the  prisoner  as  standing 
on  all  his  rights  and  waiving  nothing  on  the  score  of  irregularity.*'  In  a 
criminal  case  the  whole  question  of  law  and  fact  is  involved  in  the  plea  of 
not  guilty.  Every  error  manifest  on  the  record  may  in  some  way  or  other 
be  brought  under  the  review  of  the  appellate  tribunal,  and  no  grosser  error 
can  be  committed  than  the  intrusion  of  unconstitutional  judges  into  a  court 
in  itself  legal.  In  England  it  has  been  expressly  decided  that  ^'  if  a  sen. 
tence  is  passed  by  a  person  who  had  no  valid  commission  to  judge  the  par- 
ties, it  is  void  and  may  bealtogether  set  aside  without  a  writ  of  error,"  and 
summarily.  See  1  Chit.  Cr.  Law.  744,  and  authorities  there  cited.  Also 
4  Black.   Comm.  894.     I  should  be  among  the  last  to  deny  that  the  past 

acts  of  officers  de  facto^  ministerial,  legislative  or  judicial  cannot 
[  *667  ]     be  indirectly,  collaterally  or  •subsequently  called  into  question  so 

as  to  disturb  past  and  unquestioned  adjudications,  or  other  official 
acts,  or  to  shake  vested  rights  thus  acquired  by  third  persons  ;  but  I  cannot 
extend  this  rule  of  peace  and  security  beyond  the  purposes  for  which  it  was 
established.  I  cannot  apply  it  to  the  direct  action  of  the  party  aggrieved 
appealing  against  the  authority  of  an  unlawful  magistrate,  to  a  higher  and 
appropriate  court,  and  this  whilst  the  case  is  yet  open,  dum  adhuc  versatur 
urna^  when  no  sentence  has  been  passed,  no  final  adjudication  had,  when  no 
man's  rights  but  his  own  are  in  question  or  can  be  injuriously  affected ;  when 
he  invokes  the  contitutional  tribunals  of  his  country  not  in  vengeance  or  for 
restitution  as  to  the  past,  but  to  interpose  the  shield  of  rightful  judicial  pro- 
tection against  the  sword  of  power  wielded  by  an  unlawful  hand.  I  can 
neither  regard  as  sound  law  or  wise  public  policy  any  more  than  as  consist- 
ent with  a  republican  regard  to  the  rights  of  private  citizens,  to  hold  that 
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the  trial  of  the  question  of  the  constitutional  or  legal  power  of  any  officer 
or  judge  should  depend  solely  upon  the  discretion  of  the  attorney  general, 
and  remain  unquestioned  until  he  impeaches  it  in  the  name  of  the  people, 
whilst  the  citizen  upon  whom  such  unlawful  authority  acts  immediately,  and 
may  bear  hardly,  has  no  means  of  defending  himself  and  appealing  from  this 
the  greatest  of  all  errors  that  can  occur.  If,  therefore,  in  this  case  the 
composition  of  the  court  be  such  as  would,  upon  information  filed  by  the  at- 
torney general,  be  pronounced  unconstitutional,  I  cannot  doubt  but  that  the 
same  question  may  be  directly  'brought  up  in  error  by  the  prisoner  denying 
the  jurisdiction,  whilst  his  case  is  still  open  and  undecided. 

Thus  in  respect  to  the  judicial  character  of  the  aldermen.    I  agree  with 
the  supreme  court  that  the  aldermen,  whether  constitutionaliy  or  not,  art 
judges  of  the  oyer  and  terminer —  are  so  de  facto^  their  commission  being 
written  in  the  statute  book  which  is  to  be  presumed  valid  and  constitutional 
throughout  until  it  is  otherwise  decided  as  to  any  provision.     I  agree,  there- 
fore, that  their  acts  as  judges  cannot  be  impeached,  subsequently,  collateral- 
ly, or  by  private  suit  or  criminal  proceeding  against  them  as  indi- 
viduals under  any  *view  of  their  constitutional  rights.    Beyond     [  ^568  ] 
this  I  must  dissent  from  the  doctrine,  and  must  hold  that  the  di- 
rect denial  of  their  jurisdiction  or  authority,  before  the  final  adjudication  of 
any  case,  by  the  party  over  whom  they  claim  to  exercise  jurisdiction,  wheth- 
er it  be  by  plea  or  exception  on  any  cause  of  error  upon  the  record^  is  one 
of  the  direct  and  constitutional  modes  provided  for  the  protection  of  private 
rights  against  legislative  or  executive  aggression.     If,  therefore,  a  majority 
of  this  court  should  differ  from  me  in  the  views  I  have  taken  of  the  rights 
dejure  of  the  city  magistrates,  the  exception  seems  well  taken,  and  the  tri- 
al should  be  considered  as  a  nullity. 

lY.  On  the  question  of  the, error  in  refusing  to  admit,  as  evidence  in  fa- 
vor of  the  prisoner,  the  informal  and  uncertified  return  of  evidence  filed  by 
the  curoner,  I  concur  with  the  judges.  Could  it  have  been  received  in  this 
case,  merely  in  favor  of  human  life  and  without  introducing  a  general  rule 
allowing  similar  evidence,  which  would  ordinarily  operate  against  the  accus- 
ed, and  be  subject  to  great  abuse,  I  should  have  wished  to  admit  it.  As  it 
stands,  without  any  attestation  of  oath  or  other  proper  formal  authentication 
to  the  evidence,  and  open  to  any  alteration,  accidental  or  intentional,  in  the 
various  hands  through  which  it  may  have  passed,  it  seems  to  me  to  demand 
some  additional  attestation  to  make  it  evidence,  even  for  the  "secondary  pur- 
pose of  impeaching  other  contradictory  statements,  for  which  it  was  produced. 
If  it  was  important,  the  testimony  of  the  coroner  himself  should  have  been 
called  to  support  its  genuineness,  or  in  defect  of  that,  some  other  adequate 
external  proof.  But  there  are  yet  two  other  grounds  of  error  assigned,  and 
upon  both  or  either  of  them,  I  am  clear  that  the  prisoner  is  entided  to  a  new 
trial. 
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V.  The  presiding  judge  in  his  charge  excluded  from  the  consideration  of 
the  jury  the  second  count  of  the  indictment,  and  thus  confined  their  attention 
to  the  first  count  alone,  which  charged  the  prisoner  with  killing  and  murder- 
ing Fitzpatrick  "  wilfully  and  of  his  malice  aforethought  and  from  a  premed- 
itated design  to  effect  the  death  of  the  said  Fitzpatrick,  against 
[  •SGO  ]  the  form  of  the  statute,"  &c.  Now  it  *is  very  clear  that  wheth- 
er there  was  evidence  to  support  the  charge  of  general  malice 
aforethought,  or  the  killing  by  an  act  imminently  dangerous  to  others,  or  not, 
there  was  no  evidence  whatever  to  .support  the  charge  of  a  premeditated  de- 
sign against  the  individual.  All  the  evidence  in  this  case  went  either  to 
prove  only  manslaughter,  or  "  the  killing  without  a  design  to  effect  death  in 
the  heat  of  passion."  2  JS.  S»  661,  §  10,  or  else  that  species  of  marderde. 
fined  as  being  '^  perpetrated  by  an  act  imminently  dangerous  to  others,  al- 
though without  any  premeditated  design  to  effect  the  death  of  any  particular 
person."     2  B.  S.  657,  §  5. 

The  judge,  however,  charged  that  this  count  was  sufficient  to  comprehend 
any  of  the  grades  or  classes  of  murder  set  forth  in  the  statute,  whilst  the 
supreme  court  decide  that  the  addition  of  the  charge  of  premeditated  design, 
as  according  to  the  statute,  did  not  vitiate  the  complete  charge  of  murder  at 
the  common  law  which  the  count  contains  independent  of  the  allegation  of 
premeditated  design.  ^^  You  may  reject  this  altogether,  and  still  a  murder 
remains  charged  in  the  technical  language  of  the  common  law."  ^'  The 
averment  of  premeditation  is  mere  surplusage." 

I  think  otherwise.  It  seems  to  me  that  the  court  has  no  right  to  reject 
what  was  thus  specifically  charged  as  a  substantive  description  of  the  par- 
ticular crime.  The  distinction  of  unjustifiable  killing  with  premeditated  de- 
sign, as  one  of  the  particular  classes  falling  under  the  general  head  of  mal- 
ice aforethought,  and  quite  distinct  from  malice  implied  in  the  killing,  in  the 
commission  of  some  act  dangerous  to  human  life  or  otherwise,  is  an  old  one, 
and  may  be  found  in  all  the  books  of  the  common  law.  1  Hawkins*  P.  C. 
189.  Accordingly  our  statute  has,  in  defining  and  classifying  the  several 
species  of  murder,  placed  in  the  first  class  as  distinguished  from  the  others, 
the  killing  with  premeditated  design  to  effect  the  death  of  the  person  killed. 
By  the  count  in  question,  though  the  general  common  law  offence  of  killing 
with  malice  aforethought  is  laid,  yet  the  particular  nature  of  the  crime  is  al- 
so distinctly  and  specifically  charged,  in  the  words  of  the  statute,  and  ex- 
pressly referring  to  it  as  '^  against  the  form  of  the  statute  in  such 

case,"  &c. 
[  •570  ]         *I  understand  the  common  law  rule  to  be,  that  an  indictment 
may  be  good  when  the  offence  is  charged  in  general  but  intelligi- 
ble terms  sufficient  for  the  description  without  further  allegations  ;  and  that 
moreover,  a  count  may  be  divided  by  the  jury,  and  certain  allegafions  re- 
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jected  if  the  rest  constitute  a  complete  offence  ;  yet  when  allegations  are 
made,  if  they  be  such  as  to  enter  substantially  into  the  description  of  the 
crime,  so  that  they  cannot  be,  severed  from  it  without  rendering  the  descrip- 
tion  applicable  to  another  and  different  offence,  (different  in  fact  if  not  in 
nature,)  then  such  allegations  must  be  proved,  or  the  indictment  is  not  bus* 
tuned.  Thus,  in  the  recent  case  of  The  Queen  v.  Dean^  in  England,  where, 
in  an  indictment  for  a  conspiracy,  the  overt  acts  were  averred  to  have  been 
done  with  intent  to  defraud  one  Q-ompertz^  who  was  entitled  to  receive  a 
certain  sum  of  money,  and  the  jury  found  that  he  was  not  so  entitled  ;  it 
was  held  that  the  indictment  could  not  be  sustained,  though  a  verdict  of  guil- 
ty was  found.  ^*  Lord  Denman,  G.  J.  :  Suppose  I  had  said  to  the  jury,  it 
is  nothing  to  do  with  the  question  whether  the  intent  of  the  defendant  was 
to  deceive  Gompertz — the  jury  might  have  found  the  defendant  guilty  of  a 
conspiracy,  but  it  would  not  have  been  the  conspiracy  laid  in  this  indictment. 
We  are  of  opinion  that  all  the  subsequent  allegations  are  so  bound  up  mth 
the  allegation  of  an  intent  to  defraud  the  person  named,  that  they  cannot  be 
dissevered  from  it ;  and  that,  it  being  disproved,  there  is  nothmg  for  them  to 
rest  upon  ;  and  both  counts  are  open  to  this  objection. —  Verdict  of  not  guiUy 
to  be  emtered.^^ 

Now,  our  revised  statutes  having  set  forth  a  distinct  classification  and 
definitions  of  several  kinds  of  murder,  the  only  count  to  which  the  jury's 
attention  is  directed,  (the  other  being  expressly  excluded  from  their  con- 
dderation)  charges  the  killing  of  Fitspatrick  to  have  been  in  the  manner  and 
according  to  the  description  of  the  first  class  of  murder,  ^'  with  premedita- 
ted design  to  effect  his  death."  The  best  text  books  of  criminal  law  de- 
scribe an  indictment  as  a  brief  narrative  of  the  offence  charged,  which  must 
contidn  a  certain  description  of  the  crime  and  the  facts  necessary  to 
constitute  it.  1  Chit.  C.  B.  L.  168.  This  definition  has 
*been  adopted  by  Chief  Justice  Savage  as  the  foundation  of  his  [  *571  ] 
reason  in  the  per  curiam  opinion  in  TJie  People  v.  Q-ates^  18 
WendeU^  317.  Can  this  be  called  in  any  sense,  a  certain  description  of  the 
crime  charged,  when  it  is  in  fact  the  description  of  another  crime  of  the 
same  nature,  expressly  distinguished  from  it  by  statute  7  Supposing  proof 
had  been  offered  that  Fitipatrick  was  accidentally  killed  whilst  the  prisoner 
was  in  tiie  commission  of  a  burglary,  which  would  be  a  murder  of  a  veiy 
different  sort,  falling  under  another  description  of  the  statute.  Here,  then, 
is  an  offence  quite  different  from  the  one  charged,  for  whioh  the  prisoner  and 
his  counsel  would  not  only  be  unprepared,  but  they  would  have  been  led  to 
prepare  against  another  and  different  charge.  It  would  be  a  surprise  upon 
the  prisoner,  by  which  the  most  innocent  nught  be  made  a  victim,  if  such 
evidence  could  be  permitted  to  support  an  indictment  for  premeditated  mur- 
der.   It  is  looking  to  the  mere  letter,  not  to  the  intent  of  the  statute  or  the 
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meaning  and  object  of  the  indictment,  to  hold  that  you  can  reject  all  that  is 
specific  and  descriptive  of  a  particular  crime  charged,  and  thus  leaving  the 
general  charge  of  murder,  consider  it  well  supported  by  evidence  of  a  crime 
expressly  distinguished  and  otherwise  described  in  the  statute,  and  in  itself 
essentially  different ;  as  on  the  supposition  just  made  of  a  burglary,  in  which 
the  deceased  was  accidentally  killed.  To  my  understanding,  the  whole  stat- 
utory description  of  the  crime,  as  set  forth  in  this  indictment,  is  (according 
to  Lord  Denman's  rule)  bound  up  together,  and  cannot  be  dissevered  with- 
out making  a  different  statutory  offence.  It  is  true,  that  according  to  the 
reason  of  the  thing,  as  well  as  the  decision  of  this  court  in  The  People  v. 
Enochs  13  Wendellj  159,  a  general  count  charging  murder  with  malice 
aforethought,  and  thus  apprizing  the  prisoner  of  the  broad  nature  of  the 
charge  which  he  must  meet,  would  be  sufficient,  and  would  be  sustained  by 
evidence  of  any  sort  of  murder  whatsoever,  within  the  statutory  definitions. 
This  latitude  is  allowed  to  the  prosecution  in  deviation  from  the  usual  scru- 
pulous caution  of  our  criminal  law,  on  the  ground  of  absolute  ne- 
[  *572  ]  cessity.  For,  as  Chancellor  Walworth  has  well  *said,  in  the  case 
just  cited,  ^'  to  require  the  public  prosecutor  to  aver  in  hcec  verba 
the  particular  intent,  would  be  productive  of  great  evil.  In  murders  com- 
mitted in  secret,  it  is  often  impossible  to  ascertain  the  particular  design.  It 
is  now  difficalt  to  convict  a  secret  murder,  it  would  then  be  impossible." 
Therefore,  the  law  has  been  compelled  to  arm  the  public  prosecutor  with  the 
power  of  charging  the  felonious  intent  or  malice  in  the  most  general  terms, 
when  the  ends  of  justice  would  be  frustrated  by  imposing  the  necessity  of  a 
more  precise  specification  of  the  statutory  characteristics  of  the  crime.  But 
I  can  find  neither  reason  nor  authority  for  extending  the  power  of  the  prose- 
cutor  beyond  this  limit.  In  my  view,  the  reason,  and  the  policy  of  the  law, 
and  the  analogy  of  decisions  all  show  that  the  charge  of  a  murder  of  one 
specific  class  set  forth  by  its  legal  characteristics  is  not  sustained  by  proof  of 
commission  of  a  crime  of  another  distinct  class.  The  same  principle  that 
requires  proof  of  such  facts  or  intent  averred  in  the  indictment  as  enter  sub- 
stantially and  essentially  into  the  specific  crime  charged,  demands  also  proof 
of  the  specific  nature  and  intents 

A  general  description  of  murder,  in  its  widest  and  broadest  sense,  may, 
indeed,  legally,  as  it  does  logically,  include  the  specific  classes  or  subdivis- 
ions of  the  crime,  but  it  seems  equally  illegal  and  illogical,  to  maintain  that 
the  description  of  one  class  or  subdivision,  can  include  another  crime  so 
charged.  What  may  have  been  the  effect  of  the  rejection  of  this  principle 
upon  the  case  now  before  us,  I  do  not  conjecture,  nor  is  it  at  all  material. 
It  is  the  general  operation  of  the  law  we  are  to  regard ;  and  in  that  point  of 
view,  I  consider  the  doctrine  of  rejecting  as  surplusage  any  of  the  material 
averments  of  the  indictment,  as  dangerous  to  the  rights  of  every  person  ac- 
cused of  any  of  the  graver  crimes. 
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It  18  tnie,  that  under  both  the  common  law  and  oar  own  statutes,  a  person 
indicted  for  a  higher  offence  maj  be  convicted  of  a  lower  one  of  the  same 
nature ;  as  one  indicted  for  murder  may  be  found  guiltjr  of  manslaughter. 
But,  in  the  first  place,  this  is  an  express  provision  of  law,  and  is 
not  ^to  be  extended  beyond  its  direct  exception  to  the  more  gene-  [  *578  ] 
ral  rule,  that  a  man  cannot  be  indicted  for  one  crime  and  convict- 
ed of  another.  In  the  next  place,  this  is  not  a  rejection  of  any  part  of  the 
indictment  as  surplusage.  It  is  passing  upon  the  whole  as  it  stands.  For 
instance,  the  unlawful  and  designed  killing  is  found,  the  premeditation  is  not 
found ;  both  averments  are  passed  upon,  when  a  verdict  of  manslaughter  is 
found. 

YI.  The  last  exception  is  founded  on  the  judge's  charging,  ^^  that  in  all 
doubtful  cases,  where  the  scales  of  justice  are  nicely  poised,  the  evidence  of 
a  good  character  and  a  virtuous  life  had  great  weight  in  turning  the  balance 
in  favor  of  the  prisoner.  That  in  this  case,  there  was  an  absence  of  such  tes- 
timony on  the  side  of  the  prisoner.'' 

Here  the  consideration  of  general  character  was  distinctly  presented  to  the 
jury ;  and  the  absence  of  evidence  to  show  a  sober  and  virtuous  life,  was  sug- 
gested in  such  a  manner  as  naturally  to  lead  their  minds  to  the  opposite  con- 
clusion ;  that  no  such  evidence  was  offered,  because  none  could  be  given, 
and  that  his  course  of  life  must,  therefore,  have  been  profligate  or  immoral. 

On  this  head,  I  think  the  argument  of  the  prisoner's  counsel  is  irresistible 
and  conclusive.  The  public  prosecutor  had  no  right  to  introduce  evidence 
of  a  bad  general  character  against  a  prisoner.  The  offence  must  be  proved 
substantially.  The  humanity  and  justice  of  the  law  give  the  prisoner  the 
right  of  adducing  evidence  of  virtuous  character  to  show  the  improbability  of 
the  charge,  but  otherwise,  the  law  must  hold  every  man,  whether  virtuous  or 
vicious  in  his  course  of  life,  to  be  innocent  of  any  specific  crime  until  )ie  is 
proved  guilty.  Accordingly  says  Chief  Justice  Parsons,  ^'  it  is  not  compe- 
tent for  the  prosecutor  to  go  into  the  inquiry  of  the  defendant's  character 
until  ho  voluntarily  puts  it  in  issue."  2  Hifiss.  R.  318.  See  also  to  the 
same  effect,  the  opinion  of  our  own  supreme  court,  by  Judge  Sutherland,  14 
WendeUy  654.  Yet  here,  the  judge  gives  by  mere  inference  to  the  absence 
of  evidence  of  a  sober  and  virtuous  life,  the  weight  of  direct  evidence  of  cha- 
racter, which  the  law  would  not  suffer  to  be  made  the  ground  of  convic- 
tion. 

•The  rule  and  practice  of  our  law  in  relation  to  evidence  of  [  •574  ] 
character  rests  on  the  deepest  principles  of  truth  and  justice. 
The  protection  of  the  law  is  due  alike  to  the  righteous  and  unrighteous. 
The  sun  of  justice  shines  alike  "  for  the  evil  and  the  good,  the  just  and  the 
unjust."  Grime  must  be  proved,  not  presumed ;  on  the  contrary,  the  most 
vicious  18  presumed  innocent  until  proved  guilty*    Tho  adoMsaon  of  a  cou- 
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trary  rule,  even  in  any  degree,  would  open  a  door  not  only  to  direct  oppres- 
sion of  those  who  are  vicious  because  they  are  ignorant  and  weak,  but  even 
to  the  operation  of  prejudices  as  to  religion,  politics,  character,  profession, 
manners,  upon  the  minds  of  honest  and  well-intentioned  jurors. 

Take  the  very  case  of  the  unfortunate  young  man  before  us.  Suppose 
the  public  prosecutor  had  been  permitted  to  show,  as  possibly  he  might  have 
been  able  to  do — (and  I  am  taking  the  worst  supposition  against  the  pri- 
soner that  any  facts  before  us  authorize  us  to  make,  and  it  is  still  but  a 
supposition,) — ^supposing  the  public  prosecutor  had  shown  that  the  prisoner, 
though  without  any  impeachment  of  gross  crime,  had  led  a  careless  and  dis- 
solute life  even  beyond  the  ordinary  license  which  might  be  pardoned  to  the 
levity  of  youth — ^the  fault  of  defective  education,  and  the  absetlbe  of  parental 
restraint.  What  would  be  the  eifect  of  such  evidence  ?  Probably  to  excite 
in  the  minds  of  some  judge  or  juror  prepossessions  against  the  prisoner,  and 
to  induce  them  to  give  the  greatest  weight  ,to  all  the  testimony  adverse  to 
him.  Yet  to  those  who  know  or  who  feel  how  mysteriously  virtue  is  mixed 
with  vice  in  human  nature — ^how  much  of  evil  there  is  in  the  good,  and  bow 
much  of  better  feeling  is  often  left  in  the  profligate,  what  does  calm  and 
sound  reason  infer  from  such  testimony  as  to  any  nmlignity  of  heart  capable 
of  deliberate  premeditated  murder  on  slight  provocation  ?  I  think  it  should 
have  no  such  weight  or  tendency  at  all,  even  when  such  proof  of  character 
was  presented  in  its  most  direct  form.  Can  it  be  permitted  then  to  have 
such  weight  when  used  inferentially  and  in  fact  conjecturally— ^I  am  confi- 
dent that  it  ought  not  to  be  so  permitted. 
[  *575  ]  *'^  In  all  doubtful  cases,"  to  use  the  language  of  the  charge, 
^^  where  the  scales  of  justice  are  nicely  poised,"  the  right  legal 
presumption  is  in  favor  of  the  prisoner's  innocence  ;  and  that  presumption 
should  not  be  permitted  to  be  disturbed  by  any  inference  whatever  from  the 
absence  '^  of  testimony  to  prove  good  character  and  virtuous  life." 

The  principles  I  have  stated  and  reasoned  from  are  well  supported  by  au- 
thority, see  Commonwealth  v.  Hardy ^  2  Mass,  M,  810  ;  The  People  v. 
White,  14  Wendell,  111  ;  Btdler's  N.  P.  296  ;  CJdUy's  Or.  Law,  674, 
5,  in  spite  of  an  adjudged  case  or  two  ^to  the  contrary,  as  The  People  v. 
Vance,  12  Wendell,  78,  in  our  own  supreme  court  some  years  ago.  If 
those  cases  are  considered  as  of  authority  in'^spite  of  the  opposing  weight  of 
decision  and  of  reason,  then  I  do  not  hesitate  to  say,  that  never  having  re- 
ceived the  sanction  of  the  highest  appellate  court,  nor  been  embodied  in  our 
law  by  long  and  uncontested  use,  we  ought,  upon  principle,  to  overrule  them. 

By  Senator  Waqeb.  The  question  raised  by  the  first  point  for  the  pris- 
oner, that  the  court  was  illegally  constituted,  inasmuch  as  the  two  aldermen 
had  no  legal  authority  to  sit  as  judges  thereof,  has  be^n  90  fully^conffldered 


OP  THE  STATE  OF  NEW-YORK-  6T5 

Albiiiy,  ]>ecember,  I840w— The  People  ▼.  White. 

in  the  supreme  coart  and  in  thiA  court,  in  the  case  of  The  People  y.  Varian 
and  others  J  that  I  deem  it  nnnecessarj  here  to  make  any  remarks  upon  it. 
The  reasoning  of  the  supreme  court  upon  this  point,  in  that  case,  is  to  me 
perfectly  satisfactory,  and  establishes  the  constitutional  right  of  the  alder- 
men to  sit  and  act  as  judges  in  the  court  of  oyer  and  terminer.  This  con- 
clusion also  renders  it  unnecessary  that  I  should  pass  an  opinion  upon  the 
question  made  upon  the  argument,  whether  the  aldermen,  though  not  judges 
dejure,  were  judges  defaeto^  acting  under  color  of  office,  so  as  to  render 
their  acts  valid  as  regards  the  prisoner  upon  trial.  Some  of  the  members  of 
this  court  have  expressed  an  opinion  that  their  acts  as  judges  defaeto  would 
be  void  as  it  regards  the  conviction  in  this  case,  if  the  constitution  has  abro- 
gated  their  right  to  act  as  judicial  officers  ;  but  as  I  am  satisfied  that  the 
constitution  has  not  thus  operated  upon  them,  and  that  they 
*were  judges  dejure^  I  shall  forbear  expressing  any  opimon  up-  [  *576  ] 
on  this  question.  It  would  not  influence  my  own  judgment  upon 
the  final  vote  to  be  given  by  me. 

It  18  alleged  that  the  abandonment  of  the  bench  by  the  circuit  judge  dnr* 
mg  the  progress  of  the  trial,  left  the  court  illegally  constituted,  and  conse- 
quently vitiated  all  the  subsequent  proceeding?.  This  question  depends  up- 
on the  power  of  the  associate  judge  to  preside  at  the  oyer  and  terminer  and 
hold  that  court.  If  he  had  the  same  power  as  the  first  judge  of  the  New- 
York  common  pleas,  to  hold  it  in  connection  with  two  aldermen,  in  my  opin- 
ion he  had  a  right  to  sit  in  connexion  with  the  circuit  judge,  up  to  the  period 
of  abandonment ;  and  down  to  that  period  constituted  one  of  the  members 
of  the  court.  By  the  revised  statutes,  2  i2«  S.  204,  §  28,  courts  of  oyer 
and  terminer  may  be  held  in  the  city  and  county  of  New-York,  by  one  or 
more  of  the  justices  of  the  supreme  court,  or  of  the  circuit  judges,  or  by 
the  first  judge  of  the  court  of  common  pleas  of  that  city  and  county,  together 
with  the  mayor,  recorder  and  aldermen,  or  with  any  two  of  them.  The  first 
judge  of  the  county  courts  of  the  city  and  county  of  New-York,  2  It.  S. 
216,  and  the  mayor,  recorder  and  aldermen  of  the  said  city,  or  any  three  of 
them,  of  whom  the  said  first  judge,  mayor  or  recorder  are  always  to  be  one, 
have  power  to  hold  courts  of  general  sessions  in  and  for  the  said  city  and 
county  of  New-York.  By  the  act  of  1834,  Statutes  of  that  year^  ch.  94, 
an  associate  judge  of  the  court  of  common  pleas  for  the  city  and  county  of 
New-York  is  authorized  to  be  appointed,  with  the  same  power  to  hold  said 
court  as  the  first  judge  thereof  ;  and  may  equally  with  him,  as  presiding 
judge,  authenticate  the  records  of  the  court.  The  fourth  section  provides 
that  the  first  judge  and  associate  judge  shall,  except  when  sick,  &c.  have  sole 
and  exclusive  autiiority  at  chambers  touching  any  suit  or  proceeding  in  the 
court  of  common  pleas.  By  the  fifth  section,  ^^  all  the  powers  vested  in  the 
first  judge,  by  virtue  of  the  statutes  of  this  state  relative  to  any  legal  proceed- 
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ings,  are  given  also  to  the  associate  judge ;"  the  section  then  provides  that  any 
proceedings  commenced  by  one  of  said  judges,  may,  in  his  absence, 
[  *  577  ]  be  continued,  ^decided  and  perfected  by  the  other  of  said  judges. 
By  the  sixth  section,  the  associate  judge  is  clothed  with  the 
same  power  as  the  first  judge,  to  hold  and  preside  in  the  general  sesnons  of 
the  peace.  The  act  provides  that  it  shall  continue  in  force  for  the  term  of 
five  years.  The  act  of  1839,  Statutes  of  ihat  year^  eh,  116,  under  which 
Judge  Inglis,  the  associate  judge  who  presided  in  this  case  after  the  circuit 
judge  left  the  bench,  was  appointed,  provides  for  a  continuance  of  the  act  of 
1834,  above  referred  to,  and  ^'  that  there  should  be  appointed  for  the  court  of 
common  pleas  an  additional  associate  judge,  who  is  declared  to  possess  all  fhe 
powers  now  vested  by  law  in  the  first  judge  of  the  court.  If  the  act  of 
1839  stood  alone  and  unconnected  with  the  act  of  1834,  there  would  be  some 
reason  for  believing  that  the  legislature  intended  by  its  provisions  to  clothe 
the  judge  appointed  under  it,  with  all  the  judicial  powers  possessed  and  exer- 
cised by  the  first  judge,  and  that  under  this  authority  he  had  a  legal  right  to 
hold  the  court  of  oyer  and  terminer  as  the  presiding  judge  thereof ;  though, 
as  a  general  rule,  a  power  so  important  as  that  of  presiding  at  a  trial,  where 
the  life  of  a  human  being  is  at  issue,  should  be  clearly  and  specifically  given, 
and  not  left  to  inference  from  any  general  delegation  of  authority. 

But  when  two  statutes  are  considered  together,  in  order  to  give  a  proper 
construction  to  the  act  of  1839,  and  they  may  be  so  considered,  for  they 
are  in  pari  materia,  both  seeking  to  add  additional  legal  force  to  the  court 
of  common  pleas,  I  think  that  great  doubts  at  least  will  be  entertained  wheth- 
er  the  legislature  intended  to  clothe  the  associate  judge  with  the  power 
dumed  for  him  by  the  counsel  for  the  people.  All  that  can  reasonably  be 
urged  under  the  act  of  1839  is,  that  it  created  an  additional  associate  judge 
for  the  court  of  common  pleas,  and  clothed  him  with  the  same  powers  with 
which  the  legislature  had  invested  the  associate  appointed  under  the  act  of 
1834.  If  the  legislature  in  1839,  in  consequence  of  discovering  that  they 
had  not  in  1834  gone  far  enough,  and  had  not  given  full  powers  to  the  as- 
sociate then  provided  for,  intended  to  give  him  full  power  to  pre- 
[  578  ]  side  at  and  hold  the  *court  of  oyer  and  terminer,  they  would,  be- 
yond all  doubt,  have  conferred  the  power  in  plain  and  explicit 
terms,  and  they  would  at  the  same  time  have  raised  the  associate  appointed 
under  the  act  of  1834  to  the  same  grade  of  power  conferred  upon  the  addi- 
tional associate  judge.  They  would  not  have  sought  to  do  this  by  a  gene- 
ral grant  of  powers  which  is,  at  best,  liable  to  a  doubtful  construction.  If 
the  general  grant  of  power  by  the  act  of  1839  authorizes  the  additional  as- 
sociate to  hold  the  oyer  and  terminer,  it  confers  more  power  on  him  than  the 
associate  appointed  by  the  act  of  1834  possessed,  by  a  fur  and  legal  con- 
struction of  the  act,  or  than  he  exercised  under  a  practical  construction  of 
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the  act  given  to  it  in  the  city  of  New-York ;  for  it  ia  understood,  that  prior 
to  the  act  of  1839,  the  associate  did  not  clum  the  power  of  holding  or  sit- 
ting in  the  court  of  oyer  and  terminer.  The  fifth  section  of  the  act  of  1834, 
in  my  opinion,  conferred  upon  the  associate  appointed  under  it  only  such 
powers,  *^  relative  to  any  legal  proceedings,"  as  were  solely  possessed  by  the 
first  judge  by  virtue  of  his  ofiSce  and  the  statutes  of  this  state  ;  or  in  other 
words,  power  to  do  business  at  chambers  as  a  justice  of  the  supreme  courts 
and  such  other  business  as  he  could  perform  alone,  without  the  aid  of  other 
judges.  This  opinion  is  derived  munly  from  the  relation  in  which  the  words 
conferring  the  power  stand  to  those  which,  in  the  same  section,  provide  that 
^^  any  proceecUngi  commenced  by  one  of  sud  judges  may,  in  his  absence,  be 
continued,  decided  and  perfected  by  the  other  of  the  said  judges."  The 
words  "  any  proeeedings^^^  in  the  latter  clause  of  the  section,  evidently  re* 
fer  to  the  same  ^^proceedings**  which  are  mentioned  in  the  former  clause  of 
the  section.  The  latter  clause  controls  and  limits  the  general  words  of  grant 
used  in  the  former  clause,  and  confines  it  to  such  business  only  as  each  of 
the  said  judges  might  transact  singly  by  virtue  of  his  ofiSce.  It  can  hardly 
be  pretended  that  one  of  these  judges,  under  the  latter  clause  of  the  fifth 
section,  would  be  authorized  to  commence  a  trial  at  the  oyer  and  terminer 
or  in  the  general  sessions,  and  progress  for  some  way  in  the  trial 
^without  the  presence  of  the  other,  and  then  abandon  the  bench  [  *579  ] 
and  leave  the  other  to  finish  the  trial. 

My  opinion  in  relation  to  the  construction  to  be  given  to  the  fifth  section 
of  the  act  of  1884  is  confirmed  and  strengthened  by  the  fact,  that  the  legis- 
lature in  the  sixth  section  of  the  same  act  deemed  it  necessary,  by  specific 
language,  to  confer  upon  the  associate  judge  the  power  to  hold  the  court  of 
general  eemons  of  the  peace.  If  the  general  power  contained  in  the  fifth 
section  is  as  broad  and  extensive  as  is  contended  for  by  the  counsel  for  the  ' 
people,  the  sixth  section  was  entirely  unnecessary.  If  it  be  said  that  it  was 
added  by  way  of  more  abundant  caution,  it  may  with  force  be  asked,  why 
did  not  the  legislature  exercise  as  much  caution  and  circumspection  in  rela- 
tion to  the  oyer  and  terminer,  which  is  certainly  as  important  a  court  as  the 
other,  and  jbs  well  known  to  the  public  and  the  legislature  ?  A  fail")  &i^d  as 
I  believe  a  legal  construction  of  the  two  statutes  referred  to  will  confine  the 
powers  of  the  two  associate  judges  to  the  court  of  common  pleas  and  the 
court  of  general  sessions,  and  such  chamber  duties  as  could  be  performed 
by  the  first  judge. 

A  construction,  regarding  the  statutes,  declaring  the  judges  who  may 
hold  courts  as  a  dmgnatio  personcBj  without  the  power  in  any  other 
persons  or  judges  to  hold  them  unless  expressly  authorized  by  the  legisla* 
ture  so  to  do,  would  be  doing  no  great  violence  to  their  meaning,  and  would 
not  be  productive  of  any  public  injury.    But  as  the  view  I  have  taken  of 
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the  acts  of  1884  and  1839,  renders  this  constniction  unneceasarj)  I  forbear 
expressing  a  decided  opinion  upon  this  particular  point. 

The  view  I  have  taken,  also  renders  it  unnecessary  that  I  should  express 
any  opinion  upon  the  legal  effect  of  the  circuit  judge's  leaving  the  bench 
during  the  progress  of  the  trial.  Such  conduct  might  break  up  the  whole 
harmony  and  consistency  of  a  trial  by  introducing  entirely  contradictory  and 
conflicting  decisions,  whereby  the  prisoner  upon  trial,  might  be  greatly  pre- 
judiced. 

As  it  regards  the  reading  of  the  mtfawr<mdwm  tn  pencil  on  the 
[  *580  ]  back  of  the  coroner's  inquisition,  purporting  to  be  *the  testimony 
of  Wright,  the  watchman,  I  think  the  court  decided  correctly. 
It  had  no  marks  of  authentication  about  it  except  that  it  was  an  endorse- 
ment in  pencil  under  the  heading  ^^  Witnesses."  It  might  have  been  writ- 
ten by  a  person  not  authorized.  It  should,  at  least,  have  had  the  signature 
of  the  coroner  to  attest  its  genuineness,  or  it  could  not  have  legally  been  ad- 
mitted  to  be  read  without  preliminary  proof  showing  that  it  was  the  testimo- 
ny as  taken  down  from  the  witness.  It  is  true  the  coroner  must  be  presum- 
ed to  have  done  his  duty  in  reducing  the  testimony  of  the  witnesses  to  wri- 
ting so  as  to  have  returned  it  together  with  his  inquisition,  but  this  he  may 
have  done  upon  another  paper  properly  authenticated  by  him  ;  for  there  is 
nothing  in  the  statute  requiring  the  testimony  to  be  annexed  to  the  inquisi- 
tion returned.  I  do  not  believe  it  was  necessary  that  the  depo^tion  should 
have  been  subscribed  by  the  witness,  because  I  find  nothing  in  the  statute 
requiring  it.  But  at  the  sane  time  there  would  be  a  degree  of  looseness  in 
admitting  such  a  paper  to  be  read  without  some  marks  of  authentication,  in 
all  of  which  the  writing  is  deficient.  It  was  no  part  of  the  inquisition. 
That  was  complete  without  it ;  for  the  finding  of  the  jury  is  subscribed  by 
'  them  and  by  the  coroner,  but  their  names  no  where  appear  so  as  to  authen- 
ticate the  writing  in  question.  There  is  nothing  in  the  circumstance  that 
this  writing  was  found  in  the  clerk's  office  with,  and  endorsed  upon,  the  in- 
quisition which  entities  it  to  be  read  without  preliminary  evidence. 

The  first  count  of  the  indictment  charges  the  crime  to  have  been  commit- 
ted ^^  of  malice  aforethought  and  from  a  premeditated  design  to  effect  the 
death  of  the  person  killed."  The  court  charged  that  under  this  count,  (the 
second  having  been  entirely  excluded  from  their  consideration,)  the  jury 
might  convict  the  prisoner  of  the  offence  described  in  either  the  first  or 
second  subdivisions  of  the  fifth  section  of  the  revised  statutes.     2  R.  S, 

667. 

Since  the  decision  in  the  case  of  Unoch  by  this  court,  18  Wendell^  159, 

no  doubt  can  be  entertained,  that  a  common  law  indictment,  charging 

the  offence  to  have  been  committed  of  maliee  cffartihought^  nmr 

[  *581  ]    ply,  would  be  good  for  eitiier  *of  the  offenoes  described  b  the 
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first  or  second  Bubdivision  of  the  section.  Had  the  indictment  in  question 
been  so  drawn,  and  without  the  additional  words  contained  in  the  statute, 
'^  with  a  premeditated  design,"  &;c.  no  doubt  could  be  entertained  that  the 
charge  of  the  court  to  the  jury  would  have  been  correct,  and  the  convic- 
tion would  have  been  good  under  the  count.  The  error  in  the  charge  arises 
from  regarding  the  count  as  drawn,  as  equivalent  to  a  count  according  to 
the  forms  used  at  common  law,  where  the  words  ^^  of  malice  aforethought" 
were  used  to  describe  the  malice  or  intent  with  which  the  crime  was  commit- 
ted. The  words  malice  aforethought,  embrace  both  express  and  implied 
malice  ;  not  so  of  the  words,  ^*-  a  premeditated  design  to  take  the  life  of  the 
person  killed,"  used  in  the  statute.  They  are  not  equivalent  expressions. 
The  one  describes  express  malice,  which  Blackstone  defines  to  be  '^  where 
one,  with  a  sedate  deliberate  mind  and  formed  design,  doth  kill  another," 
4  Black.  Comm.  199.  The  other  embraces  not  only  express  malice,  but 
also  that  malice  which  is  to  be  inferred  from  the  act  of  killing,  but  where 
there  is  a  total  absence  of  a  deliberate  and  formed  design  to  kill  the  partic- 
ular individual  who  came  to  his  death  by  the  act  complained  of. 

Although  an  indictment  at  common  law  would  have  been  good,  yet  it  by 
no  means  follows  that  the  count  in  question  is  good.  I  regard  ^the  count  in 
this  indictment  as  equivalent  in  all  respects,  to  one  which  should  charge  the 
murder  to  have  been  committed  *^  from  a  premeditated  design  to  e£fect  the 
death  of  the  person  kUled,"  following  the  language  of  the  statute,  witliout 
the  addition  of  the  words  ''  of  his  malice  aforethought."  Such  a  count 
would  most  clearly  be  good  for  the  offence  described  in  the  first  subdivision 
of  the  statute,  and  yet  it  will  hardly  be  pretended  that  it  would  support  the 
charge  of  the  judge  in  this  case,  and  uphold  the  conviction,  for  an  offence, 
which  so  far  as  I  have  been  able  to  discover  from  the  evidence,  comes  en- 
tirely within  the  offence  described  in  the  second  subdivision  of  the  statute,  if 
it  be  murder  at  all.  The  words  ^^  and  from  a  premeditated  design  to  effect 
the  death  of  the  said  Peter  Fitzpatrick,"  used  in  this  indictment, 
have  a  restraining  and  qualifying  effect  *upon  the  words  '^  of  his  [  *582  ] 
malice  aforethought,"  which  precede  them.  They  limit  and  con- 
trol their  neaning  so  as  to  give  to  them  the  effect  of  describing  express  mal- 
ice. I  think  the  error  of  the  court  below  upon  this  point  arises  from  their 
regarding  the  words  ^'  and  from  a  premeditated  design"  as  an  interpolation, 
without  any  qualifying  effect ;  and  that  they  might  be  stricken  out  without 
changing  the  meaning  of  the  indictment. 

The  principal  reason  assigned  in  the  case  of  JSnockj  for  holding  the  com- 
mon law  indictment  good,  is  that  the  statute,  as  far  as  it  goes,  simply  defin- 
ed the  crime  of  murder  as  it  existed  at  common  law,  and  is  therefore  declar- 
atory. But  there  is  nothing  in  that  case  which  goes  to  show  that  where  a 
specific  intent  and  formed  design  is  charged  in  the  indictment,  the  prisoner 
Vol.  XXIV.  66 
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can  ho  convicted  upon  proof,  where  malice  is  merely  implied  from  the  fact 
of  killini;.  Indeed  the  law  always  requires  the  allegations  in  the  indictment 
Avhich  are  of  substance  to  be  proved.  In  criminal  proceedings  intent  is  al- 
ways of  substance.  Chitiy  says  in  his  Cr.  law^  vol.  3,  p.  109S,  on  the  sub- 
ject of  burglary,  if  the  particular  intent  be  averred,  it  must  be  proved  as 
laid.  If  not,  it  is  fiital.  Suppose,  at  common  law,  an  indictment  to  charge 
a  murder  to  have  been  committed  of  malice  aforethought,  and  *'  with  a  se- 
date and  deliberate  mind  and  formed  design  to  take  the  life  of  the  person 
killed,"  using  the  language  which  BlacJcstone  used  to  define  express  malice, 
words  equivalent  to  those  used  in  the  first  subdivision  of  our  statute,  could 
the  person  thus  indicted  be  convicted  of  an  offence  where  there  was  no  ex- 
press malice,  no  intention  to  take  the  life  of  any  particular  individual  ?  I 
think  not,  for  that  would  be  convicting  the  prisoner  of  an  offence  with  which 
he  did  not  stand  indicted.  You  might  as  well  convict  a  prisoner  of  the  of- 
fence of  killing  B.  when  he  had  been  indicted  for  the  killing  of  A.  Re- 
garding the  first  count  of  the  indictment  as  describing  the  particular  offence 
which  the  prisoner  was  called  upon  to  answer,  the  court  were  clearly  wrong 
in  directing  the  jury  that  they  might  find  him  guilty  of  an  offence  described 

in  the  2nd  subdivision  of  the  statute.  It  was  an  offence  which 
[  *583  ]     he  was  not  called  •upon  to  defend  himself  against  under  the  first 

count.  And  I  think  this  view  is  clearly  borne  out  by  the  cases 
cited  on  the  argument,  and  particularly  by  the  case  of  Regina  v.  Dean  and 
al.  4  Lond.  Jurist,  364,  decided  in  the  court  of  queen's  bench,  in  1840. 

It  is  possible  the  conviction  might  have  been  upheld  in  this  case,  under 
the  second  count  in  the  indictment,  had  not  that  count  been  entirely  exclud- 
ed from  the  consideration  of  the  jury  by  the  court.  I  am  of  opinion  that  the 
second  count  was  good  according  to  the  law  laid  down  in  the  opinion  of  Judge 
Bronson  in  the  case  of  Hector^  19  Wendell^  606,  where  he  says,  "  If  a  man 
assault  another  with  intent  to  do  him  a  bodily  injury  and  death  ensues,  mal- 
ice sufiicient  to  constitute  murder  will  be  presumed,  if  the  act  be  of  such  a 
nature  as  plainly  and  in  the  ordinary  course  of  events  must  put  the  life  of 
the  party  in  jeopardy.  This  doctrine,  he  remarks,  will  be  found  in  every 
book  which  treats  of  the  crime  of  homicide,  and  it  is  now  a  part  of  our  stat- 
ute law,  though  expressed  in  different  words."  He  then  cites  the  language 
of  the  2d  subdivision  of  the  fifth  section  of  the  revised  statutes,  as  above  re. 
ferrcd  to,  as  sustaining  his  position.  His  remarks  were  pertinent  to  the 
case  then  under  consideration.  The  killing  in  that  case  was  by  beating  aa 
individual  with  the  bar  of  a  door,  an  unusual  and  dangerous  instrument, 
with  which  to  beat  a  man.  If  the  judge's  opinion  be  law,  I  think  the  count 
was  good  and  might  have  been  retained  and  the  case  submitted  to  the  jury 
under  it,  though  the  judge's  opinion  does  not  exactly  square  with  mine  in  re- 
lation to  the  construction  which  should  be  given  to  the  second  subdivision  of 
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the  statute.  I  had  supposed  that  the  circumstances  of  sucli  a  case  as  is 
menlioned  by  the  judge,  would  be  evidence  of  a  formed  and  deliberate  de- 
sign to  kill  the  particular  individual  who  was  assaulted  and  beaten.  If  one 
bhoofc  a  gun  at  ano.her,  it  is  evidence  of  such  design.  So  if  he  strike  with 
a  weapon  which  would  "  plainly,  and  in  the  ordinary  course  of  events,  put 
the  life  of  the  person  in  jeopardy."  The  second  subdivision  of  the  statute, 
I  think,  embraces  an  entirely  diflFerent  class  of  cases  :  as  where 
one  shoots  *into  a  crowd,  or  throws  a  deadly  missile  into  a  throng,  [  *584  ] 
or  thrusts  about  in  a  crowd  with  an  instrument  which  he  has  good 
reason  to  believe  will  produce  death  to  some  one  he  cares  not  who.  Where 
there  is  an  unlawful  beating  with  an  unusual  instrument,  and  the  intention  to 
kill  is  not  evident  from  the  circumstances,  I  suppose  the  case  comes  within 
the  10th  or  12th  section  of  the  statute,  2  R,  S.  G61,  in  relation  to  man- 
slaughter,  and  would  constitute  that  crime.  But  whether  the  count  was 
good  or  bad,  it  having  been  entirely  withdrawn  from  the  consideration  of  the 
jury,  it  cannot  now,  in  my  opinion,  be  pressed  before  the  court  for  the  pur- 
pose of  upholding  the  conviction.  The  prisoner  was  convicted  upon  the  fir.st 
count  under  an  erroneous  charge  from  the  court  in  relation  to  the  law  of  the 
case  ;  and  there  being  great  doubt  whether,  upon  the  facts  he  should  not 
have  been  convicted  of  manslaughter  instead  of  murder,  I  cannot  consent 
that  this  count  should  be  raised  up  to  sustain  his  conviction. 

In  relation  to  the  other  branch  of  the  judge's  charge,  in  the  naked  and 
unqualified  manner  in  which  it  comes  to  us,  I  am  of  opinion  it  was  calculat- 
ed to  prejudice  the  prisoner  and  take  from  him  the  advantage  of  such  rea- 
sonable doubts  as  existed  in  his  case.  It  was  certainly  iu  the  unqualified 
manner  in  which  it  is  spread  out  upon  the  bill  of  exceptions,  equivalent  to 
telling  the  jury  that  the.  want  of  evidence  of  good  character  on  the  part  of 
the  prisoner  was  evidence  of  positively  bad  character,  and  gave  the  prosecu- 
tion the  advantage  of  that  bad  character,  which  they  could  not  be  permitted 
tD  show  by  positive  testimony. 

On  a  vievf'  of  the  whole  case  I  think  the  judgment  below  should  be  revers- 
ed ;  and  the  prisoner  remanded  for  a  new  trial. 

On  the  question  being  put,  Shall  this  judgment  he  reversed  ?  All  the 
members  of  the  court,  (22  being  present,)  with  the  exception  of  one  Sena- 
tor, voted  in  the  affirmative.  Whereupon  the  judgment  of  the  supreme 
court  was  reversed^  and  a  new  trial  ordered. 
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[  *585  ]  *Smith,  appellant^  and  Adams,  respondent. 

Where  a  bill  in  chancery  is  dismissed  for  want  of  jurisdiction^  an  order  prohibiting  the  com- 
plainant from  again  litigating  the  subject  matter  of  the  bill  will  not  be  made  on  the  groond 
that  it  had  been  passed  upon  by  the  chancellor  and  decided  against  the  complainant* 

Appeal  from  chancery.  The  appellant  filed  a  bill  in  chancery  to  obtain 
an  injunction  against  the  diversion  of  a  water  course  by  the  respondent. 
The  cause  was  heard  on  pleadings  and  proofs  by  the  vice  chancellor  of 
the  second  circuit,  who  decreed  an  injunction.  On  an  appeal  to  the  chan- 
cellor, the  decree  of  the  vice  chancellor  was  reversed,  and  the  complain- 
ant't  bill  dismissed  with  costs.  But  the  chancellor  added  a  clause  preclud- 
ing the  complainant  from  again  litigating  the  question  whether,  previous  to 
the  filing  of  the  bill,  the  defendant  had  actually  diverted  the  water.  See 
the  case,  the  opinion  of  the  chancellor  and  the  substance  of  the  decree  in  6 
Pcdge^  485  et  seq.  The  complainant  appealed  to  this  court.  The  cause 
was  argued  here  by 

S.  Stevens,  for  the  appellant. 

JIf.  T.  Reynolds^  for  the  respondent. 

After  advisement,  an  opinion  was  delivered  by  Mr.  Justice  Bronson, 
concurring  with  the  chancellor,  that  the  bill  was  properly  dismissed,  but  con- 
cluding as  follows  : 

'^  Considering  this  a  most  unreasonable  litigation  on  the  part  of  the  com- 
plainant, and  not  finding  upon  the  points  submitted  by  his  counsel,  another 
question,  which  was,  however,  mentioned  on  the  argument,  I  was  at  first  in- 
clined to  the  opinion  that  the  decree  should  be  affirmed  throughout.  But  on 
turning  my  attention  more  particularly  to  the  form  of  the  decree, 
[  'SSB  ]  I  think  it  requires  some  modification.  •Although  the  right  of  the 
complainant  to  sue  at  law  is  saved,  he  is  precluded  from  again  11^ 
igating  the  question  whether  there  has  been  any  diversion  of  the  water 
which  had  been  accustomed  to  flow  through  his  aqueduct.  Now,  while  I 
agree  with  the  chancellor  and  the  vice  chancellor,  that  the  weight  of  evidence 
is  with  the  defendant  upon  that  point,  and  although  I  would  be  very  willing 
to  conclude  the  complainant  from  the  further  agitation  of  the  question,  if  I 
could  see  the  way  clear  for  doing  so,  I  have  been  unable  to  discover  any 
principle  upon  which  we  can  safely  arrive  at  that  result.  When  the  bill  is 
dismissed  for  want  of  jurisdiction,  we,  in  efiect,  say  to  the  party,  "  we  will 
aot  listen  to  your  complaint — it  belongs  to  another  forum — go  to  the  proper 
court  and  litigate  the  matter  there."  There  is  an  apparent  incongruity  in 
jsmiBsing  the  bill  for  want  of  jurisdiction,  and  at  the  same  time  making  a 

*  Decided  24th  December,  1840. 
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decree  which  condades  the  party  as  to  any  portion  of  the  merits  of  the  con- 
troversy when  he  resorts  to  the  proper  forum  for  redress. 

The  decree  does  not  show  on  what  particular  ground  the  chancellor  pro- 
ceeded ;  but  as  my  opinion  rests  on  the  ground  that  the  bill  should  be  dis- 
missed for  want  of  jurisdiction,  I  think  the  decree  of  the  chancellor  should 
be  so  modified  as  not  to  prejudice  the  complainant's  right  to  sue  at  law,  for 
the  redress  of  the  injury  of  which  he  complains. 

The  members  of  the  court  unanimously  concurring  in  the  conclusion  of 
Mr.  Justice  Bronson,  the  decree  of  the  chancellor  was  modified  accordingly. 


•Humbert  and  others,  appellants^  and  The  Rector,  Church-     [  •SST  ] 
WARDENS  and  Vestrymen  of  Trinity  Church  in  the  city  of 
New-York,  respondents. 

The  atatute  of  limitations  may  be  interposed  as  a  bar  to  relief  in  equity  on  a  bill  filed  for  the 
settlement  of  boundaries  between  adjoining  tracts  of  land  alleged  to  be  confused,  and  praying 
a  discovery,  and  also  for  an  account  as  between  tenants  in  common,  the  same  as  it  may  be  in- 
sisted on  at  law  in  an  action  of  ejectment  or  of  cuxount ;  on  the  principle  that  where  the  jaris- 
diction  of  the  courts  is  concurrenty  time  is  as  absolute  a  bar  in  one  court  as  in  the  other. 

Where  from  the  face  of  the  bill,  it  appears  that  the  statute  of  limitations  has  attached,  and  that 
the  complainant  has  failed  to  bring  himself  within  any  of  its  exceptions,  the  defendant  may 
demur,  and  is  not  bound  to  plead  the  statute. 

Dren  in  cases  of  exclusive  equitable  cognizance,  the  statute  of  limitations  is  generally  permitted  to 
prevail  in  equity  as  well  as  at  law,  on  the  principle  of  analogy ;  but  there  are  exceptions  (be- 
sides those  enumerated  in  the  statute,)  such  as  frauds,  trusts,  &c.  in  which  the  court  exercises 
its  discretion  in  permitting  the  defence. 

A  naked  possession  of  land,  unaccompanied  by  a  claim  of  right,  never  constitutes  a  bar,  bat 
enures  to  the  benefit  of  the  true  owner. 

So  if  a  man  have  title  as  tenant  in  common,  and  be  in  possession,  he  is  presumed  to  hold  for  him- 
self and  his  co-tenants  ;  but  such  presumption  may  be  rebutted  by  proof  of  acts  or  declara- 
tions, indicating  an  intention  to  exclude  his  co-tenants,  such  as  a  disavowal  of  his  holding  as 
a  tenant  in  common ;  and  if  he  in  fact  keeps  out  his  co-tenants,  such  acts  and  declarations 
constitute  an  (mster,  and  his  possession  from  that  time  becomes  adverse  within  the  meaning  of 
the  statute. 

Neither ^au<f  in  obtaining  or  continuing  the  possession  or  knowledge  on  the  part  of  the  tenant 
that  his  claim  is  unfounded,  wrongful  and  fraudulent,  will  excuse  the  negligence  of  the 
owner,  in  not  bringing  his  action  within  the  prescribed  period  ;  nor  will  his  ignorance  of  the 
injury,  until  the  statute  has  attached,  excuse  him,  though  such  injury  vtsa  fraudulendy  con- 
cea/<dby  the  contrivance  of  the  Wrong-doer. 

k.  possession  to  be  adverse,  must  be  inconsistent  with  the  title  of  the  complainant  who  is  out 
of  possession;  it  must  be  accompanied  with  a  claim  of  title,  exclusive  of  the  rights  of  aU 
others;  and  must  be  definite,  notorious,  and  continued  for  the  penod  of  20  years. 
Vhere  there  is  an  actual  occupation  of  premises,  an  oral  claim  is  sufficient  to  sustain  the  defence 
of  adverse  possession  ;  it  is  only  where  a  constructive  adverse  possession  is  relied  upon,  that 
the  claim  must  be  founded  on  color  of  title  by  deed  or  other  documental  semblance  of  right.* 

*  Decided  34th  December,  1840. 
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[  •oSS  J  •Appeal  from  chancery.  The  appellants,  in  June,  1834,  filed 
their  bill  before  the  vice  chancellor  of  the  first  circuit,  to  settle  the 
boundaries  of  certain  lands  in  the  city  of  New-York,  owned  respectively  by 
the  appellants  and  the  respondents,  alleged  to  adjoin  each  other  ;  and  also  to 
take  an  accomtt  between  thcra  of  certain  other  lands  alleged  to  be  held  by  the 
parties  cs  tenants  in  common.  The  appellants  state  in  their  bill  that  Anntke 
Jans  Bogardus,  their  ancestor,  being  seized  of  two  tracts  of  land  in  the  city 
of  New-York,  one  called  the  Dominie^ s  Hook,  containing  about  130  acres  of 
land,  and  the  other  the  Dominit^s  Bowery,  containing  about  G2  acres,  on  or 
about  29th  January,  1663,  made  her  last  will  and  testament,  whereby  she  de- 
vised to  her  children  and  grandchildren  all  her  real  estate,  and  died  in  the  lat- 
ter part  of  the  same  year ;  that  the  appellants  are  the  lineal  descendants  of 
Anneke  Jans  Bogardus,  and  heirs  at  law  in  the  lino  of  descent  from  WiU 
Ham  BogardiLS  and  Sarah  Roeloff  or  Rceloffson,  two  of  the  children  and 
devisees  of  Ant^eke  Jans  Bogardus,  and  that  there  are  a  large  number  of 
persons  besides  themselves  standing  in  the  relation  of  descendants  of  An- 
neke Jans  BogardiiSy  who  are  entitled  to  shares  and  portions  of  the  real 
estate  devised  by  her,  but  that  they  are  unable  to  give  a  complete  list  or  sche- 
dule of  her  living  descendants,  and  that  the  bill  is  filed  in  behalf  of  themselves 
and  such  others  of  her  legal  descendants  as  shall  come  in  and  contribute  to  the 
expenses  of  the  suit.  They  then  allege,  that  in  November,  1705,  the  defend- 
ants obtained  a  grant  from  Edioard  Lord  Cornbury,  then  governor  of  the 
province  of  New-York,  of  a  tract  of  land  in  the  city  of  New-York,  called  suc- 
cessively the  Duke'* s  farm,  the  King^sfarm  and  the  Qucen^sfarm,  and  of  a 
certain  other  tract  called  the  QaeeiCs  garden  ;  the  first  being  described  as 
bounded  07i  the  east  partly  by  Broadway,  partly  by  the  common  and  partly 
by  the  swamp,  and  on  the  west  by  Hudson's  river ;  and  the  sec- 
ond tract  being  described  as  situate  on  the  south  side  of  the  church- 
yard of  Trinity  Church,  and  as  fronting  to  Broadway  on  the  east,  and 
extending    to    low    Avater    mark    upon    Hudson's    river    on    the   west. 

They  allege  that  the  corporation  of  Trinity  Church, 
[  'oSO  ]  'at  the  time  of  applying  for  the  above  grant,  were  fully  aware 
and  knew  that  the  property  contained  in  the  grant  did  not  em- 
brace any  part  of  the  Bjniinie^s  Hook  and  Dominie^s  Bowery,  but  that  in 
their  petition  for  the  grant  they  purposely  and  fraudulently  hft  the  northern 
boundary  of  the  premises  to  be  covered  by  the  grant  undescribed  SiXii  unfixed, 
to  the  end  and  with  the  intent  to  avail  themselves  of  that  circumstance  after- 
wards for  extending  their  occupancy,  under  color  of  such  grant,  to  other 
lands  not  properly  included  therein,  but  of  which  in  the  circumstances  of  the 
times  they  might  be  able  to  obtain  some  kind  of  possession,  and  thus  if  pos- 
sible to  make  title  by  occupancy  and  lapse  of  time  against  the  owners  of  the 
lands  60  to  be  wrongfully  occupied  as  aforesaid.    They  charge  that  any  pes- 


OP  THE  STATE  OF  NEW-YORK.  689 

Albany,  December*  1840. — Hambcrt  r.  Trinity  Church. 

session  which  the  corporation  may  at  any  period  have  taken  or  held  of  the 
Hook  and  Bowety  (except  so  far  as  legalized  by  a  certain  conveyance  ob- 
tained by  them  from  one  Cornr.Uus  BoyarduSy  as  afterwards  more  particu- 
larly set  out)  was  taken  and  held  under  color  or  pretence  of  Governor  Corn- 
huri^B  grants  but  with/«^Z  knowledge  that  the  same  was  not  therebt/  author' 
ized.  They  allege  that  at  the  time  of  Governor  Cornbury's  grant,  the  tracts 
called  the  Hook  and  Bowery  were  in  the  actual  seizin  and  possession  of  the 
Bo  gar  du9  family  or  some  of  them,  under  claim  of  full  legal  title  and  owner- 
ship to  every  part  thereof,  and  that  from  that  period  to  about  the  year  1785, 
various  members  of  the  family  were  in  the  actual  use  and  enjoyment  of  dif- 
ferent parts  of  the  property  under  claim  of  title  to  the  whole  in  behalf  of 
themselves  and  their  co-heirs.  They  then  allege,  that  prior  to  the  revolution- 
ary war,  Trinity  Church  commenced  making  encroachments  upon  the  Hook 
and  Bowery^  by  taking  possession  of  portions  thereof  in  pursuance  of  their 
original  design,  and  resorted  to  various  means  for  that  purpose,  Qparticidar- 
ly  alluded  to  in  the  opinion  of  Mr.  Justice  Cowen^  delivered  in  this  cause,') 
That  this  system  of  aggression  was  continued  until  1785,  when  the  corpora- 
tion induced  one  Cornelius  Bogardus,  (who  before  and  since  the  revolution- 
ary war  was  in  possession  of  part  of  the  Boivery^  claiming  title  to  it  and  the 
Hooky  for  himself  and  his  co-heirs,)  to  sell  his  birth-right  in  the 
family  •estates  for  £700,  and  he  accordingly  conveyed  to  the  cor-  [  *590  ] 
poration  all  his  individual  share  in  the  two  tracts  called  the  Dam- 
inie*s  Hook  and  the  Dominie's  Bowery  ;  that  on  receiving  such  conveyance, 
the  corporation  were  let  into  the  general  and  unrestrained  possession  of  large 
portions  of  the  Bogardus  lands,  and  thereby  became  seized  and  possessed  of 
the  lands  as  tenants  in  common  with  all  such  rightful  heirs  and  owners  there- 
of, who  had  not  parted  with  their  undivided  interests  in  the  same  ;  and  in 
this  manner  and  relation  continued  to  occupy  the  lands  from  1785  until  the 
filing  of  the  bill  in  1834.  (^For  a  further  detail  of  the  matters  set  forth  tn 
the  billy  the  opinion  of  Mr,  Justice  Cotven  is  again  referred  to,) 

To  this  bill  the  respondents  demurred:  1,  Because  the  parcels  of  land, 
portions  of  the  Hook  arid  Bowery  alleged  to  be  in  their  possession  are  not 
set  forth  ;  2.  That  the  complainants  do  not  set  forth  the  share  of  the  lands 
to  which  they  claim  to  be  entitled  to ;  3.  That  the  complainants  show  no  ti- 
tle in  equity  to  call  upon  the  defendants  touching  the  matters  set  forth  in  the 
bill  ;  that  it  is  not  pretended  that  the  complainants  or  their  ancestors  have  ^ 
been  in  possession  at  any  time  since  1785  ;  4.  That  it  is  not  shewn  that  any 
action  at  law  has  been  brought  by  the  complainants,  or  that  any  impediment 
exists  to  such  action  ;  5.  That  the  bill  is  defective  for  tvant  of  necessary 
partieSy  apparent  from  the  bill  itself  ;  and  6.  That  the  bill  does  not  present 
a  case  entitling  the  complainants  to  discovery  or  relief. 

The  cause  was  brought  to  a  hearing  before  the  Uon.  William  T.  McCoun, 
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vice  ehancellor  of  the  first  circuit,  who  made  an  order  allomng  ike  demurrer 
bat  giving  leave  to  the  complainants  to  amend  their  bill,  by  showing  what 
lands  claimed  by  them  are  in  the  possession  of  the  defendants  ;  how  the 
complainants  are  entitled  to  the  same,  whether  by  descent  or  otherwise,  and 
setting  forth  their  respective  shares  and  interests  therein.  From  this  decree 
the  complainants  below  appealed  to  the  Chanoellor,  who  on  the  28th 
May,  1838,  affirmed  the  decree  allowing  the  demurrer,  and  dismissed  the 

bill.  See  the  opinion  of  the  chancellor^  7  Paige^  195.  From 
[  *591  ]     the  decree  of  *the  chancellor,  the  complainants  below  appealed 

to  this  court,  where  the  cause  was  argued  by 

H.  Q-,  Warner  ^  Q-,  Wood,  for  the  appellants. 
B.  F.  Butler  ^  D.  B.  Ogden^  for  the  respondents. 

Poi7it8  on  the  part  of  the  appellants : 

I.  The  complainants  are  entitled  to  relief  under  two  general  heads  of  equi- 
ty :  let.  To  settle  and  adjust  the  boundaries  which  have  been  fraudulently 
confused  and  encroached  upon  by  the  defendants,  their  tenants  in  common, 
who  own  in  severalty  the  adjacent  premises,  and  whose  duty  it  was,  as  such 
tenants  in  common  and  adjacent  owners  in  severalty,  to  preserve  the  boun- 
daries and  landmarks  distinct.  Rouee  v.  Barker,  3  Bro,  P.  C.  180 ; 
Eiresby  v.  Farren,  2  Vee.  414  ;  Norris  v.  Leneve,  3  ^Atk.  83 :  Acton  v. 
Lord  Fxeter,  6  Ves.  293 ;  1  Story's  Eq.  Jurisp.  574.  2d.  To  have  an 
account  against  the  defendants  as  their  tenants  in  common  of  rents  and 
profits. 

II.  It  does  not  appear  by  the  bill,  so  as  to  warrant  a  demurrer,  that  the 
complainants^  are  barred  of  their  claim  by  lapse  of  time,  because,  1st.  They 
have  been  tenants  in  common  with  the  defendants  since  1785  ;  and  the  pos- 
session of  one  tenant  in  common  is  in  law  the  possession  of  the  other.  2d. 
The  facts  and  circumstances  set  forth  in  the  bill  are  such  as  to  disavow  the 
presumption  of  a  conveyance  from  the  complainants  to  the  defendants  of  their 
undivided  interests,  or  of  an  ouster  and  adverse  possession,  viz. :  the  circum- 
stances of  fraud  set  forth  in  the  bill ;  the  repeated  setting  up  by  the  defend- 
ants of  their  title  under  Bogardus ;  the  legal  disability  of  the  defendants  to 
acquire  their  interest  by  purchase,  and  a  fortiori  to  acquire  them  by  opera- 
tion of  law.  Livingston  v.  Peru  Iron  Co.,  9  Wendell,  511.  Jackson  v. 
Hendricks,  7  id.  152.   Jackson  v.  Frost,  5  Cowen,  349. 

III.  The  premises  claimed  are,  under  the  circumstances,  suffi- 
[  *592  ]     ciently  described  in  the  bill  of  complaint,  because,  1st.  *The  an- 
cient description  is  fully  given,  the  title  being  an  ancient  one. 
2d.  The  reason  for  not  giving  a  more  full  description  according  to  their  pre- 
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sent  sitaation,  is  sufficientlj  accooDted  for  ;  the  difficultj  being  caused  by 
the  acts  of  the  defendants  themselves,  whose  duty  it  was  to  preserve  the 
landmarks.  3d.  Less  particularity  in  pleading  is  required  in  equity.  Spur- 
rier V.  Fitzgeraldj  6  Vesey^  556.     Equity  Draftiman^  323. 

lY.  The  complainants  are  entitled  to  a  discovery  from  the  defendants  of 
the  boundaries|[of  the  premises  claimed,  as  incident  to  the  equitable  relief 
they  are  entitled  to,  and  for  the  reasons  stated  in  the  first  and  third  points. 

V.  The  pedigree  of  the  complainants,  connecting  th(?m  with  their  ancestor, 
from  whom^their  ancient  title  was  derived,  is  sufficiently  set  forth,  because, 
Ist.  Generality  of  pleading  is  allowable  in  stating  ancient  facts,  especially  in 
a  court  of  equity.  2d.  The  word  heir  involves  matters  of  fact  as  well  as 
law,  and  it  is  sufficient  to  allege  that  a  party  i  ?heir  of  another,  without  de- 
tailing the  circumstances  of  relationship.  2  Chit.  Plead.  208.  2  Saund. 
7,  n.  4.  3d.  The  law  of  primogeniture  did  not  prevail  and  govern  the  de- 
scents amongr.the  Dutch  inhabitants  of  the  colony  of  New-York,  in  respect 
to  their  inheritances,  upon  the  introduction  of  the  English  government  or  of 
English  law. 

VI.  An  action  at  law  was  not  necessary  in  the  present  case  previous  to 
exhibiting  the  bill. 

VII.  The  parties  being  very  numerous,  as  alleged  in  the  bill,  and  having 
a  common  right,  it  is  sufficient  for  some  to  sue  as  complainants  on  behalf  of 
themselves  and  others. 

YIII.  Even  if  it  were  true  that  some  of  the  plaintiffs  had  no  title,  that  is 
not  fatal  in  a  bill  of  this  kind,  which  the  law  allows  for  convenience  sake,  and 
will  not  suffer  to  be  defeated  by  an  objection  of  misjoinder,  only  applicable  to 
cases  of  joint  demands. 

Points  on  the  part  of  the  respondents : 

I.  It  appears  on  the  face  of  the  bill,  that  the  defendants  have 

been  in  the  exclusive  possession  of  the  premises  in  ^question  from  [  *593  ] 
the  year  1785,  to  the  filing  of  the  bill  in  this  cause  in  June,  1834, 
being  nearly  50  years,  claiming  them  during  the  whole  time  as  their  own. 
This  length  of  possession  is  a  bar  to  the  claim  set  up  in  the  bill.  Cases  ci- 
ted by  the  chancellor ,  in  his  opinion  in  this  case^  Bogardus  v.  Trinity  Churchy 
4  Paiges  Ch.  R.  178  ;  S.  C.  on  appeal^  15  Wendell^  111.  Cholmonde- 
ley  V.  Clinton,  2  Jac.  ^  Walk.  1, 192,  S.  C.  1  Turn.  ^  Buss.  107.  Mtf. 
Plead.  4th  ed.  107, 108, 163,  and  cases  there  cited.  McElwain  v.  Willis, 
9  Wendell,  548,  561.  Hovenden  v.  Annesly,  2  Sch.  <f  Lef.  636.  Liv- 
ingston  v.  Livingston,  4  Johns.  Ch.  M.  299.     Story^s  Eq.  Plead.  389. 

II.  The  bill  shows  no  sufficient  legal  title  in  the  complainants  to  the  lands 
in  question,  or  any  part  of  them.  Mitf.  Plead.  41,  42,  154,  and  cases 
there  cited.    Edwards  v.  Edwards,  1  JacoVs  B.  335.    Eing  of  Spain  v. 

Vol.  XXIV.  56 
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Marhadoy  4  Ru%9.  R.  225.     Cliff  v.  Plateltj  id.  242.    Makeptau  ▼. 
Haythome,  id.  244. 

III.  The  bill  is  not  sufficiently  certain  and  particular  as  to  the  lands  in 
possession  of  the  defendants,  which  the  complainants  claim,  nor  as  to  their 
respective  shares  or  interests  (if  any)  therein.  Ca9e%  above  cited.  Looker 
V.  RolU^  3  Ves.  4.  Jones  v.  Jonee^  3  Meriv.  161.  Crow  v.  Tyrrell^  8 
Mad.  179.     Moulton  v.  Smithy  3  Ans.  99.  « 

After  advisement,  the  following  opinions  were  delivered : 

By  CowEN,  J.  Both  the  learned  officers  who  considered  this  case  in  the 
court  below  agreed  that  the  bill  failed  to  show  that  any  of  the  complainants, 
or  those  under  whom  they  claim,  had  been  in  actual  possession  of  the  prem- 
ises in  question  since  1785.  On  the  contrary,  they  considered  it  as  admit* 
ting  possession  in  the  defendants  since  that  time.  But  they  differed  as  to 
the  character  of  this  possession,  the  vice  chancellor  holding  that  it  was  not 
adverse  within  the  meaning  of  the  statute  of  limitations,  the  chancellor  hold* 
ing  that  it  was. 

The  bill  is  in  the  two  fold  nature  of  an  action  of  ejectment  and 
[  *594  ]  an  action  of  account.  It  is  brought  to  settle  *boundaries,  and  to 
take  an  account  between  alleged  tenants  in  common.  The  legal 
bar  to  the  action  of  ejectment  is  fixed  by  the  statute  at  twenty  years,  and 
to  an  action  of  account  at  six  years.  The  two  claims  being  not  exclusively 
of  an  equitable  character,  but  capable  of  enforcement  either  in  a  court  of 
law  or  equity  at  the  election  of  the  complainants,  the  court  of  chancery  and 
this  court  are  bound,  in  passing  judgment,  to  apply  the  same  principles  in 
sustaining  the  complainants'  claims,  in  allowmg  bars  to  their  remedy,  and 
receiving  answers  to  avoid  or  overcome  such  bars,  as  would  prevail  in  an 
action  of  ejectment  or  of  account  itself.  The  statutes  of  limitation  do  not 
ipention  (at  least,  the  earlier  statutes  did  not  mention)  bills  in  equity  as  the 
subject  of  a  bar  by  lapse  of  time  ;  but  when  the  statutes  came  fully«to  be 
considered  by  the  court  of  chancery,  they  were  adopted,  and  the  same  ope- 
ration given  to  them  there,  in  respect  to  all  legal  claims,  as  if  the  statutes 
had  expressly  mentioned  such  claims.  In  all  matters  wherein  the  jurisdic- 
tion of  chancery  and  the  common  law  courts  was  concurrent,  the  statutes  of 
limitation  were  adopted  in  chancery,  on  two  grounds,  first,  on  the  ground 
that  equity  follows  the  law  ;  and  secondly,  that  where  a  thing  is  forbidden 
by  law  in  one  form,  it  shall  not  be  done  in  another.  It  was  found  in  matter 
of  account,  for  instance,  between  joint  tenants  or  tenants  in  common,  that 
the  statute  limiting  the  action  to  six  years  would  be  of  little  avail,  if  it 
could  be  evaded  by  filmg  a  bill  in  chancery.  In  all  such  cases  of  concu^ 
rent  jurisdiction,  therefore,  which  are  numerous,  the  statutes  have  uniform* 
ly,  with  the  exception  of  a  few  early  and  ill  considered  oases,  been  received 
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implicitly  by  the  court  of  chancery ;  and  the  veil  settled  rule  upon  authori- 
ty will  allow  of  their  being  weakened  by  exceptions  and  qualifications  to  no 
greater  extent  than  if  they  had  in  terms  extended  to  the  court  of  chancery. 

So  much  is  premised,  without  any  intention  at  this  stage  of  the  examina- 
tion to  cite  authorities  in  its  support.     The  legal  nature  of  the  complainant's 
claims,  and  the  principles  on  which  I  have,  so  far,  supposed  they 
are  to  be  treatedf  *were  insisted  upon  in  argument ;  some  author-     [  *595  ] 
ities  were  mentioned,  but  none  of  the  doctrine  was  denied. 

With  regard  to  claims  of  exclusively  equitable  eognizance,  the  statutes  of 
limitation  are  also  generally  received ;  but  here  chancery  will  sometimes  ex- 
ercise a  discretion.  The  statutes  have  here  been  received  on  principles  of 
analogy ;  exceptions,  therefore,  are  more  freely  allowed,  and  qualifications 
unknown  to  the  statutes,  founded  on  fraud,  trust  and  a  few  other  grounds, 
have  been  considered  as  admissible. 

Another  rule,  which  is  one  of  practice  peculiar  to  the  court  of  chancery, 
was  asserted,  and  not  denied  on  the  argument :  it  is,  that  when  the  bill 
shows  a  stale  demand  on  its  face,  the  defendant  is  not  bound,  as  at  law,  to 
plead  the  statute  of  limitations ;  but  may  set  it  up  by  a  demurrer.  If  the 
complainant  mean  to  avoid  the  objection  in  that  form  by  any  matter  which 
might  be  replied  in  a  court  of  law,  he  must  state  such  matter  in  his  bill. 
Story^i  Eq.  PL  §  484,  503.  In  the  case  before  us,  the  bill  was  evidently 
drawn  with  that  view,  and,  as  in  forming  my  own  opinion  on  this  appeal,  I  l 
have  not  thought  it  necessary  to  go  much  beyond  the  principles  now  men- 
tioned, I  intend  to  do  little  more  than  inquire  whether  the  pleader  has  been 
successful  in  showing  a  claim  not  barred  by  the  statute  of  limitations.  In 
doing  so,  I  propose  to  take  the  bill  in  that  aspect  which  looks  to  the  settle- 
ment of  boundaries.  If  it  be  barred  in  this  aspect,  the  claim  for  an  account 
falls  with  it.  K  not,  there  remains,  such  a  tenancy  in  common  that  the  de- 
fendants  would  be  liable  to  account  for  the  rents  and  profits  to  the  extent  of 
at  least  six  years  before  the  bill  was  filed. 

The  complainants  insist  that  the  facts  stated  in  their  bill  make  out  a 
subsisting  tenancy  in  common,  between  them  and  the  defendants ;  that 
the  latter  have  worked  a  confusion  of  boundaries  between  the  Duhe^s 
famij  which  is  their  own  land  holden  in  severalty,  and  the  common  land 
of  both  parties,  which  are  the  Dominie's  Hook  and  Dominie^s  Bowery^ 
and  of  which  the  defendants  have  been  for  many  years  in  the  possession 
and  enjoyment,  receiving  the  rents.  The  complainants  insist  that  tlie  ti- 
tle to  different  parts  of  the  latter,  and  a  common  possession,  were 
acquired  by  the  parties  *to  this  suit  respectively  from  Anneke  [  *596  ] 
Jan$  BogardtM,  in  a  course  of  devise,  descent  or  purchase, 
since  1663,  which  course  I  shall  assume  has  been  traced  with  sufficient  par- 
ticularity aod  certunty ;  and  adopting  that  aspect  of  the  case,  independent- 
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ly  of  any  inattet  of  defence,  the  complainants  would  be  clearly  entitled  to 
an  account,  and  also,  I  apprehend,  to  a  decree  settling  boundaries.  The 
bill  would  make  out  the  possession  by  the  defendants  of  adjoining  lands,  one 
parcel  being  their  own  in  severalty,  and  the  other  in  common  between  both 
parties ;  and  the  confusion  charged  upon  the  latter,  whether  arising  from 
fraud  or  negligence,  was  a  breach  of  trust,  warranting  the  interposition  of  a 
court  of  equity,  however  improper  for  such  a  court  might  be  the  ordinary 
conflict  of  boundaries  between  owners  in  severalty.  I  see  no  objection, 
therefore,  to  the  principle  of  the  bill  in  either  aspect ;  and  I  do  not  stop  to 
inquire  whether  the  relative  titles  or  possessions  have  been  deduced  or  de- 
fined with  the  requisite  certainty. 

One  answer  set  up  by  the  defendants  is,  that,  admitting  the  bUl  to  be  suf- 
ficiently formal  in  its  allegations  of  title  and  possession,  yet  such  a  charac- 
ter is  given  to  their  possession  as  to  take  away  the  supposed  relation  of  ten- 
ants in  common — indeed  to  show  that  it  never  existed ;  but  that,  whatever 
possession  was  acquired  by  them  was  decidedly  adverse^  and  continued  for  a 
length  of  time  exceeding  twenty  years,  next  before  the  filing  of  the  bill.  If 
this  be  so,  on  the  facts  stated  by  it,  most  clearly  there  is  an  end  of  this  con- 
troversy. 

By  demurring,  the  defendants  have  admitted  all  the  material  facts  stated 
in  the  bill,  and  all  the  legitimate  conclusions  of  law  deducible  from  those 
facts.  We  must,  therefore,  at  this  stage  of  the  cause,  receive  the  complain- 
ants as  their  own  historians.  We  must  treat  their  history  as  absolutely  au- 
thentic, absolutely  true,  and  incapable  of  qualification  by  looking  into  any 
matters  of  fact,  however  well  known  or  verified  by  proceedings  in  other 
causes. 

In  testing  a  defence  founded  on  possession,  courts  of  justice  direct  their 
attention  to  the  time  during  which  it  has  continued,  and  its  char. 
[  •SOT  ]  acter.  The  latter  respects  its  notoriety,  *the  nature  of  the  occu- 
pation, and  especially,  the  intention  with  which  it  is  taken  and 
continued.  If  it  be  a  naked  possession,  not  accompanied  with  any  claim  of 
right,  it  will  never  constitute  a  bar,  but  will  enure  to  the  advantage  of  the 
real  owner.  It  is  a  possession  in  his  right  and  for  his  benefit.  The  law  pre' 
sumes,  till  the  contrary  be  shown,  that  a  man  in  possession  without  title  in- 
tends to  hold  for  the  true  owner ;  in  other  words,  that  he  intends  to  hold 
honestly  so  far  as  he  can  consistently  with  holding  at  all.  So  if  he  have  a 
title  as  tenant  in  common,  he  is  presumed  to  hold  for  himself  and  his  co  ten- 
ants ;  and  in  either  case,  if  his  possession  be  in  fact  wrongful,  in  other  words, 
adverse  or  exclusive,  so  as  to  work  a  statute  bar,  he  must  show  this  in  a 
course  of  proof,  or  show  that  it  is  admitted  by  his  adversary,  in  pleading. 
In  the  case  before  us  the  question  turns  on  admissions  in  pleading ;  and  I 
apprehend  may  be  taken  as  narrowed  down  to  the  mmple  one  of  what  char- 
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acter  we  are  to  ascribe  to  the  defendants'  possession  from  time  to  time  as  it 
was  taken  by  them,  in  respect  to  its  being  adverse  or  not.  That  the  de- 
fendants have  been  actually  possessed  of  very  considerable  portions  of  the 
land  in  dispute,  for  a  long  time,  and  from  a  period  prior  to  1705,  I  shall 
leave  to  a  simple  review  of  the  bill,  after  reminding  the  court,  that  no  dis- 
pute seemed  to  exist  between  the  learned  counsel  who  argued  this  cause, 
that  it  was  sufficiently  ancient,  distinct  and  definite,  to  satisfy  the  statute  of 
limitations  in  time,  in  precision  and  in  notoriety.  But  when  we  came  in  oth- 
er respects  to  the  character  of  the  possession,  viz.  whether  it  was  consistent 
with  the  claim  of  the  complainants  as  tenants  in  common,  or  adverse,  they 
differed  widely,  the  counsel  for  the  complainants  insisting  on  the  former,  and 
the  counsel  for  the  defendants  on  the  latter.  So  far  as  the  statute  of  limi- 
tations may  be  concerned,  this  is  the  only  issue  we  are  called  on  to  decide. 

Have  the  defendants  then  uniformly,  continuously,  definitely  and  notori- 
ously been  in  possession  adversely  to  the  complainants,  for  a  period  of  twenty 
years  before  the  bill  was  filed  ?  Another  form  of  putting  the  question  is 
with  what  intent,  qu/>  animo^  in  the  legal  phrase,  have  the  defen- 
dants accompanied  their  possession  ;  and  has  that  qiuo  *animo  [  *598  ] 
been  indicated  by  acts  calculated  to  exclude  the  complainants 
from  all  participation  as  tenants  in  common  ? 

In  1705,  the  defendants  obtained  a  grant  of  the  Duke^s  farm^  on  their 
own  petition.  The  bill  states  that  they  artfully  presented  to  the  government, 
in  their  petition,  such  a  description  of  the  farm  as  left  the  northern  bounda- 
ry ambiguous.  This  northern  boundary  was  the  dividing  line  between  the 
Duke's  farm  and  the  land  of  the  complainants,  and  should  have  been  so  ac- 
curately marked  and  described  as  to  render  the  separation  entirely  obvious 
to  the  adjoining  proprietors.  But  it  is  said  the  defendants  had  already  form- 
ed the  intention  to  possess  themselves  of  the  BogarduB  lands  as  being  part 
of  the  lyuke^ 8  farm^  and  had  introduced  the  ambiguity  in  order  to  subserve 
that  intention.  Not  being  definitely  limited  on  the  north,  this  circumstance 
opened  the  door  for  pretending  that  their  grant  of  the  Duke's  farm  compre- 
hended the  Bogardus  lands  ;  and  it  was  for  the  fraudulent  purpose  of  fol- 
lowing out  such  pretension  by  actual  encroachments,  that  they  had  sought  to 
procure  the  equivocal  grant.  It  is  said  they  succeeded  in  imposing  upon 
the  government,  and  that  their  purpose  soon  after  became  quite  manifest  by 
their  conduct.  Taking  up  the  story,  at  this  stage,  more  nearly  in  the  lan- 
guage of  the  bill,  we  are  told  that  but  a  small  part  of  the  Bogardus  lands 
were  improved  or  enclosed.  That  the  defendants  proceeded  to  act  on  their 
original  policy,  by  making  considerable  encroachments  prior  to  the  American 
revolution.  Their  course  was  to  take  such  possessions  from  time  to  time  as 
they  believed  would  eventually  ripen  into  a  title.  In  this  way  they  made  a 
variety  of  lodgments,  though  resisted  by  the  Bogardus  heirs.    The  defend- 
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ants  persevered,  with  intent  to  deprive  those  heirs  of  their  birthright.  Man; 
of  them  were  constrained  to  abandon  their  possessions  by  the  delendants' 
habitual  use  of  menaces,  the  frequent  exercise  of  actual  violence,  such  as 
pulling  down  fences  and  improvements,  burning  them  riotously,  threatening 
suits  and  imprisonment,  and  occasionally  resorting  to  the  temptation  of  pecu- 
niary offers.  They  boasted  of  their  wealth  and  power,  and  declared  that 
they  would  never  desist  from  their  purpose  of  getting  full  posses- 
[  *599  ]  sion.  *In  this  way,  the  more  timid  occupants  were  induced  ei- 
ther to  quit  their  possessions,  or  to  take  title  under  the  defend- 
ants. 

This  brings  us  to  the  year  1785,  down  to  which  time,  notwithstanding  the 
disadvantages  under  which  the  Bogardus  heirs  labored,  several  among  them, 
including  one  Oamdiits  Bogardus^  kept  possession  of  large  portions  of  their 
land,  claiming  title  for  themselves  and  their  co-heirs.  The  bill  characterizes 
these  encroachments  at  every  step  as  wrongful,  the  defendants  being  fully 
aware  that  they  were  acting  illegally,  and  having  in  view  their  original  de- 
sign. So  far  there  is  no  dispute  that  they  proceeded  with  an  adverse  claim 
of  title,  and  took  such  a  possession  as  would  have  constituted  a  bar  by  the 
statute  of  limitations,  had  it  continued  for  twenty  years,  and  not  been  qual- 
ified with  the  imputed  scienter  of  wrong  and  fraud. 

This  brings  us  to  the  deed  from  ComeUus  BogardvM  to  the  defendants, 
which  is  much  relied  on  as  changing  the  relation  of  the  parties  from  that  of 
enemies  to  friends — from  that  of  adverse  holders  to  tenants  in  common. 
Cornelius  was  a  common  proprietor  of  the  land  in  dispute,  and  stood  fore-  *^ 
most  among  those  descendants  of  Amidce  JanB  Bogardas,  who  had  sturdily 
opposed  the  encroachments.  He  (says  the  bill)  had  tenants,  and  divers 
portions  in  fence,  and  was  therefore  a  prominent  object  of  persecution  for 
years,  both  before  and  after  the  American  revolution.  His  fences  were 
prostrated  in  the  night  and  burnt  by  numerous  parties  of  men  acting  for  the 
church,  and  who  turned  in  their  cattle  and  devoured  his  crops.  Thus  he 
suffered  long  and  severely  ;  and  being  poor,  was  successfully  assailed  with  an 
offer  of  £700,  in  consideration  of  which  he  granted  and  conveyed  to  the  de- 
fendants, who  claim  that  their  title  under  such  grant  is  good  and  valid.  He 
giving  way,  the  defendants  were  let  into  the  general  and  unrestndned  pos- 
session of  large  portions  of  the  land.  The  bill  charges  that  the  defendants 
offered  the  <£700  by  way  of  purchasing  Cornelius'  birth-right :  and  that  tak- 
ing the  deed  and  being  let  into  possession,  they  by  this  means  became  seized 
and  possessed  as  tenants  in  common,  and  m  this  manner  and  reUh 
[  *600  ]  tian  they  continued  to  occupy  till  the  filing  of  the  bill  in  *1834, 
inasmuch  as  no  subsequent  event  or  occurrences  happened  to 
change  in  that  respect  the  character  of  their  possession. 
The  allegation,  however,  almost  immediately  fdbws,  that  the  defendants' 
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conduct  has  since  been  sach  in  regard  to  that  deed  as  to  indicate  the  unfair- 
ness of  their  original  design.  That  they  have  been  cautious  in  its  exhibi- 
tion, refused  to  record  it,  and  generally  kept  it  in  profound  secrecy,  affect- 
ing even  to  doubt  its  existence,  fearing  that  the  heirs  might  claim  it  as  an 
admisfflon  of  a  tenancy  in  common.  In  truth,  the  great  reason  for  obtaining 
the  deed  was  a  pending  proceeding  before  the  le^slature  to  question  their 
title.  They  therefore  obtamed  and  exhibited  it  to  the  legislature  as  coYe]> 
ing  a  part  of  the  Duke's  farm — in  other  words,  their  own  farm.  That  ex- 
cepting this  and  the  production  of  the  deed  in  1807,  in  defending  themselves 
agunst  a  claim  by  some  of  the  Bogardus  heirs^  they  have  uniformly  con- 
cealed the  deed,  and  affected  to  hold  the  lands  as  if  none  had  been  re- 
ceived. 

This  part  of  the  bill  calls  for  more  particular  attention,  because  it  is  reli- 
ed upon  as  containing  averments,  that  the  defendants,  by  the  act  of  taking 
various  possessions  under  the  deed  became  tenants  in  common,  and  that  they 
have  since  continued  to  hold  as  such.      Therefore  it  seeks  to  infer  that  the 
adverse  character  of  their  possession  was  taken  away.      I  am  not  disposed 
to  deny,  that  had  these  averments  stood  alone,  although  they  are  not  direct, 
yet  they  might  be  received  as  of  the  import  contended  for.    The  allegations 
are,  that  by  means  of  the  deed  from,  and  possession  under  Cornelius,  the  de- 
fendants became  tenants  in  common,  and  had  held  to  this  day  in  that  rela- 
tion.    True  all  this  is  obviously  stated  as  an  inference  from  the  naked  act  of 
taking   possession  under  the  deed,  without  showing  what  sort  of  a  deed  it 
was.     It  might  on  its  face  have  negatived  all  idea  of  conveying  Cornelius' 
common  right.      But  perhaps  the  presumption  would  be,  that  both  parties 
were  dealing,  and  intended  to  deal  in  his  undivided  share  as  a  tenant  in  com- 
mon.    That  inference  standing  unrebutted,  would,  I  should  think, 
be  about  equivalent  to  an  independent  averment  that  *the  defend-     [  *601  ] 
ants  had  taken  and  held  as  tenants  in  common  with  the  Bogardus 
heirs,  from  the  year  1785.     But  taken  with  its  surrounding  circumstances, 
the  acts  and  intents  which  preceded  and  followed  the  deed,  it  seems  to  me  that 
the  inferential  allegation  is  completely  overcome.      From  the  year  1706, 
down  to  the  date  of  the  deed,  the  defendants  had  entertained  the  settled 
de»gn,  coeval  with  their  petition  for  a  grant  of  the  Duke's  farm,  to  claim 
the  Bogardus  lands  m  severalty  as  a  part  of  their  grant.    They  had  prose- 
cuted that  design  through  the  instrumentality  of  threats,  of  persecution,  of 
riotous  invasion  and  on  some  occasions  in  a  spirit  of  vandal  ferocity.    A  part 
of  their  system  when  these  failed,  was  a  resort  to  pecuniary  appliances. 
They  bought  out  the  more  obstinate  inhabitants,  for  the  very  purpose  of  ac- 
quiring and  extending  adverse  possession  in  pursuance  of  their  general  de- 
sign.     With  Cornelius  among  others,  they  had  utterly  failed  of  success  by 
the  more  hostile  means  of  incursion.    They  therefore  barguned  with  him  to 
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leave  the  land,  taking  some  sort  of  conveyance.  But  the  bill  alleges  that  so 
far  from  any  intent  to  come  in  as  tenants  in  common,  it  was  for  the  very 
purpose  of  exhibiting  it  to  the  legislature  as  covering  a  portion  of  the  land 
contained  in  their  ovm  grant  from  the  crown.  They  generally  concealed  it 
among  their  private  archives ;  and  it  is  not  said,  that  even  when,  on  one  oc- 
casion, they  produced  it  in  defence  of  an  action,  they  claimed  under  it  as 
passing  a  right  in  common.  They  feared  that  if  seen,  the  Bogardus  heirs 
might  seek  to  infer  that  they  held  in  common  ;  and  finally  we  srire  told  that, 
with  the  two  exceptions  mentioned,  they  have  uniformly  concealed  the  deed, 
and  affected  to  hold  the  lands  in  question  as  if  none  had  been  received. 
Nay,  one  ef  those  very  instances  which  are  insisted  on  as  exceptions,  was  an 
adverse  claim  addressed  to  the  legislature,  and  the  other  is  in  itself  entirely 
equivocal.  It  would  be  a  st^rained  and  unnatural  construction  to  sup- 
pose that  in  either  case,  they  meant  to  admit  the  claim  of  the  Bogardus 
heirs. 

Now  although  a  man  who  may  hold  possession  rightfully  as  a  tenant  in 
common,  presumptively  refers  himself  to  that  right,  yet  the  con- 
[  *602  ]  trary  may  be  shown  ;  and  if  his  conduct  *be  such  as  to  satisfy 
the  mind  that  he  means  to  hold  out  his  co-tenants,  and  he  does  in 
fact  exclude  them,  this  is  an  ouster :  and  his  possession  from  that  time  be- 
comes adverse  within  the  meaning  of  the  statute  of  limitations,  equally  so  as 
if  he  had  never  any  right  to  claim  as  tenant  in  common.  It  by  no  means 
follows,  therefore,  that  even  had  the  deed  from  Cornelius  expressly  mention- 
ed his  right  as  a  tenant  in  common,  the  defendants  were  necessarily  tied 
up  to  hold  in  that  relation.  They  might  at  any  moment  break  the  connec- 
tion, by  openly  disavowing  it ;  and  from  that  time  the  statute  of  limitations 
would  begin  to  run.  Can  there  be  any  doubt  in  this  case,  op  what  is  stated 
by  the  bill,  that  the  defendants  have  done  more ;  that  they  have  not  mere- 
ly broken  a  connection  in  common,  but  that  it  never  existed  in  fact;  that 
they  always  intended  to  claim  the  land  in  question  as  their  own  without  con- 
ceding the  right  of  participation  to  any  other  ?  I  should  think  the  bill  leaves 
no  room  for  doubt.  But  even  should  the  court  be  of  opinion  that  the  bill 
has,  in  the  mode  of  stating  the  case,  left  the  matter  equal  between  the  par- 
ties, the  rule  of  construction  comes  against  the  complainants,  that  ambiguity 
in  the  language  of  their  pleader  shall  be  turned  against  them. 

The  year  1785  seems  to  have  witnessed  the  final  reduction  of  the  disput- 
ed territory.  When  Cornelius  and  his  tenants  gave  way,  the  contest  became 
hopeless.  At  any  rate  the  bill  charges  no  new  and  distinct  act  of  taking 
possession  after  that  year,  so  that  all  the  land  in  dispute  must  be  taken  to 
have  been  held  and  claimed  in  severalty  for  nearly  fifty  yearSr 

But  the  bill  seems  to  have  been  drawn  on  the  assumption  that  in  pro- 
portion as  the  defendants'  encroachments  were  committed  under  a  conacioiU' 
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ness  that  thej  were  depriving  the  Bogardus  heirs  of  their  birth-right,  and 
in  proportion  as  the  defendants  were,  therefore,  put  to  sinister  expedients  in 
the  prosecution  of  their  design,  their  claim  to  protection  under  the  statute 
of  limitations  is  weakened.     The  bill  abounds  with  imputations  of  their 
knowledge  that  they  wanted  even  a  color  of  right ;  and  every  step  is  refer- 
red to  their  preconcerted  design  of  1705  :  the  design  of  claim- 
ing the  Bogardus  •lands  as  a  part  of  their  own.     In  this  way  it     [  *603  ] 
cannot  bo  denied  that  the  bill  makes  out  a  case  of  strong   moral 
transgression  ;  and  the  question  thus   raised  is,  whether  a  platntiif,  lying  by 
and  forbearing;  to  bring  his  action  till   after  the  time  in  the  statute  of  limita- 
tions  shall  have  run  against  him,  can  excuse  his  negligence  by  the  fact  that 
the  defendant  knew  all  along  he  was  in  the  wrong.     If  the  statute  is  to  be- 
come unavailing  on  the  ground  that  the  wrongdoer  knows  he  has  been   with- 
holding an  acknowledged  right,  it  is  obvious  that  it  can  very  rarely  be   used 
as  a  protection  ;  and  the  forms  of  pleading  have  been  entirely  mistaken  for 
centuries.     It  will  no  longer  be  sufficient,  even  in  assampsit,  simply  to  deny 
that  the  defendant  promised  or  that  the  action  accrued   within  six  years. 
The  plea  should  be  that  he  has  honestly  withheld  the  debt ;  or  at  least  the 
plaintiff  may  reply  that  the  defendant  withheld  it  under  a  consciousness  that 
the  delay  was  wrongful  ;  and  the  issue  will  thus  always  be  joined  upon  his 
integrity.     So  an  action  of  trespass  could  never  be  barred  by  the   lapse  of 
six  years,  unless  the  defendant  could  show  the  trespass  to  have  been  inno- 
cent.    But  it  is  entirely  obvious  that  none  of  the  statutes  of  limitation  pro^ 
ceed  upon  such  ground.     Whatever  the  character  of  the  injury,  and  whether 
committed  in  good  or  bad  faith,  the  statute  bases  itself  upon  time.     The  civ- 
il remedy  is  cut  off  in  two,  four,  six,  twenty  or  twenty-five  years,  except  it 
be  impeded  by  certain  specified  disabilities,  such  as  infancy,  coverture,  &c. 
In  like  manner  public  prosecutions  even  for  very  black  crimes  are  barred  by  \ 
the  lapse  of  three  years.     The  statutes  limiting  the  right  of  entry  into  land 
and  the  right  of  action  for  real  estate,  speak  the  same  language  and  must  be 
construed  by  the  same  rules.     If  the  claimant  have  not  been  in  possession 
actually  or  constructively  within  twenty  years,  he  loses  the  right  to  his  eject- 
ment.    The  2  R,  S,  221,  2d  ed,  §  5  declares,  that  '^  no  action  for  the  re- 
covery of  any  lands,  &c.  or  the  possession  thereof,  shall  be   maintained,  un- 
less it  appear   that  the  plaintiff,  his  ancestor,  predecessor  or  grantor,  was 
seized  or  possessed  of  the  premises  in  question  within  twenty  yejEirs  before^ 
the  commencement  of  such  action."     The  only  exceptions  are 
mentioned  in  §  16.     If  any  person  •entitled  to  commence  any  ac-     [  '604  ] 
tion,  &c.  be  at  the  time  the  title  descended  or  accrued  within  the 
age  of  twenty-one  years  insane,  imprisoned  or  a  married  woman,  such  person 
may  sue  within  ten  years  after  the  disability  shall  have  ceased.     These  dis- 
abilities can  no  more  be  multiplied  at  law  or  in  equity,  when  a  legal  right 
Vol.  XXIV.  57 
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comes  into  question,  than  they  can  in  an  action  of  slander  or   assault  and 
battery.     Possession  by  the  defendant  with  a  claim  of  title  for  twenty  years, 
can  no  more  be  answered  by  averring  that  he  knew  he  was  wrong,  than  could 
the  bar  of  two  years,  in  slander,  by  the   known  falsehood   of  the  libel  for 
which  it  is  prosecuted.     So  long  as  a  man  is  in  possession  of  land  claiming 
title,  however  wrongfully,  and  with  whatever  degree  of  knowlcge  that  he  has 
no  ri^^ht,  so  long  the  real  owner  is  out  of  possession  in  a  constructive  as  well 
as  an  actual  sense.     It  is  of  the  nature  of  the  statute  of  limitations  when 
applied  to  civil  actions,  in  effect,  to  mature  a  wrong  into  a  right,  by   cutting 
off  the  remedy.     To  warrant  its  application  in  ejectment,  the  books  require 
color  of  title^  by  deed  or  other  documental  semblance  of  right  in  the  defend- 
ant, only  when  the  defence  is  founded  on  a  constructive  adverse  possession. 
But  neither  a  deed  nor  any   equivalent  muniment  is  necessary,  where   the 
possession  is  indicated  by  actual  occupation^  and  any  other  evidence  of  an 
adverse  claiyn  exists.     The  muniment  is  but  one  circumstance  by  which   to 
make  out  an  adverse  possession.     An  oral  claim  of  exclusive  title   or  any 
other  circumstances  by  which  the  absolute  owner  of  land   is   distinguished 
from  the  naked  possessor  are  equally  admissible,  and  may  be   equally  satis- 
factory.    It  was  very  properly  conceded,  on  the  argument  of  this  cause,  by 
the  counsel  for  the  appellants,  that  a  claim  of  title,  even  under  a  paper  al- 
togetlier  void  and  inoperative  as  a  deed,  will  yet  characterize  a  possession  as 
adverse  Avithin  the  statute  of  limitations. 
Nor  can  it  be  received  as   an  objection,  that  the  possession  and  claim  of 
title  are  by  the  agents  or   tenants  of  a  corporation  incapable 
[  "BOS  ]     by  law  of  taking  lands.*    It  is  said  that  the  •law  will  not  do  an  idle 
ething ;  that  by  its  own  operation,  it  will  not  cast  a  title  upon  on 
not  competent  to  take  as  a  purchaser,  any  more  than  it  will  carry  land  hj 
descent  to  an  alien.     The  answer  was  properly  given  at  the  bar,  that  the  ar- 
gument confounds  the  acquisition  of  title  with  the  cutting  off  a  remedy. 
The  plaintiff  is  barred  of  his  action  because  he  has  been  shut  out  of  posses- 
sion by  an  adverse  claimant  for  20  years.     We  need  only  look  into  the  bill 
before  us  to  see  that  a  corporation,  though  wanting  the  legal  authority  to 
purchase,  has  yet  the  power  of  actual  ouster  in  an  eminent  degree,  and  of 
actually  enjoying  land  for  20  years,  several  times  told,  claiming  in  fee,  and 
excluding  the  real  owner.     Of  such  an  owner,  possession  within  twenty 

*  It  was  stated  in  the  bill,  that  by  the  act  of  incorporation  of  Trinity  Chnrch,  the  income  of 
the  church  arising  from  lands  was  limited  to  £500,  and  it  was  charged  that  in  1804,  and  since, 
the  income  of  the  chorch  from  lands  was  more  than  iive  times  that  sum,  and  it  was  insisted 
that  in  such  a  state  of  things  it  was  impossible  for  the  corporation  to  acquire  farther  estates 
than  were  granted  to  them  in  1705,  either  by  operation  of  lawy  or  otherwise^  until  their  legal  ca- 
pacity for  such  acquisition  should  be  enlarged.  It  is  in  respect  to  this  portion  of  the  bill,  and 
the  arguments  founded  upon  it,  that  the  judge  speaks  in  this  part  of  the  opinion  delivered  by 
him. 
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years  can  no  more  be  predicated  than  if  the  wrongful  claimant  had  been  a 
natural  person.  The  remedy  is  therefore  gone.  Admit  that  the  law  will 
cast  no  title  on  the  corporation,  the  answer,  in  the  words  of  the  statute,  is 
equally  fatal  :  "  You  have  been  out  of  possession  for  more  than  twenty 
years,  and  are  thus  disqualified  to  maintain  an  action  to  recover  your  land 
against  me  or  any  other." 

But  the  complainants  say  that  they  and  those  under  whom  they  claim,  re- 
mained ignorant  of  their  wrongs  until  within  two  years  before  their  bill  was 
filed.  I  think  they  show  that  this  is  highly  improbable ;  not  to  say  impossi- 
ble. It  is  incompatible  with  the  facts  that  the  resistance  of  their  predeces- 
sors was  coeval  with  the  open  encroachments  of  the  defendants,  and  that 
both  were  continued,  so  that  the  defendants  never  held  their  possession 
quietly  for  twenty  years  together,  till  after  1785.  It  is  enough,  however, 
to  say  that  ignorance  of  a  plaintiff's  wrong,  is  not  among  the  disabilities 
enumerated  by  the  statute  of  limitations,  nor  has  it,  when  considered  in  the 
abstract,  ever  been  regarded  either  at  law  or  in  equity,  as  com- 
ing within  the  principle  of  •the  enumeration.  The  question  was  [  'BOB  ] 
recently  considered  by  the  court  of  king's  bench,  in  Granger  v. 
Gtorge,  5  Barn,  ^  Ores.  149,  7  Dowl.  ^  liyl.  729,  S.  C,  and  the  very 
point  of  ignorance  ruled  against  the  plaintiff.  How  it  would  be  regarded 
on  a  merely  equitable  claim,  may  be  inferred  from  what  was  said  by  Sir 
Thomas  Plumer,  in  Cholniondely  v.  Clinton^  2  Jac.  ^  Walk.  139,  142. 
He  denies  that  it  could  be  listened  to  at  law,  and  infers  that  it  is  equally  in- 
admissible in  equity. 

This  ignorance,  however,  is  not  suffered  to  stand  in  the  abstract.  Anoth* 
er  ground  taken  by  the  bill  is,  that  the  system  of  wrongful  intrusion  impu- 
ted to  the  defendants,  was  concocted  and  pursued  with  a  fraudulent  intent ; 
and  it  is  averred  that  their  scheme  was  so  secret  and  conducted  with  so 
much  art  for  a  period  of  one  hundred  and  thirty  years,  that  none  of  the 
Bogardus  heirs  discovered  the  original  design  till  within  a  very  short  time 
previous  to  the  filing  of  the  bill.  But  the  answer  comes  again  :  the  com- 
plainants are  before  us  for  the  purpose  of  enforcing  a  legal  claim.  The 
statute  has  told  us  in  so  many  words  what  alone  will  save  the  right  of  entry 
or  action  against  the  lapse  of  the  twenty  years.  These  are  infancy,  cover- 
ture, and  other  disabilities  or  impediments  expressly  named.  Still  other  im- 
pediments may  have  been  equally  worthy  of  enumeration ;  and  that  the  de- 
fendant  committed  the  wrong  with  a  secret  and  impenetrable  design  to  avail 
himself  of  the  statute  of  limitations,  and  succeeded  in  covering  up  his  fraud 
till  the  time  had  expired,  may  have  been  one  of  them.  But  the  reasons  are 
obvious,  and  authorities  quite  uniform  against  going  beyond  the  express 
enumeration  in  the  statute.  Among  other  qualifications  sought  to  be  en- 
grafted upcm  i(,/raiMl  haa  been  ezpressly  repudiated  by  several  cases*    Th^ 
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question  has  been  before  the  supreme  court  in  three  successive  instances. 
The  first  was  in  Troup  v.  SmitlCa  ExWb^  20  Johns.  R.  33.  The  case  was 
decided  in  1822.  After  a  full  argument,  presenting  the  English  and  Amer- 
ican authorities  up  to  that  time,  Chief  Justice  Spencer  went  over  them,  and 
concluded  the  unanimous  opinion  of  the  court  in  these  words : 
[  'BOT  ]     "  We  wish  to  be  understood  as  deciding  the  cause  •on  the  ground, 

that  whether  there  was  a  fraudulent  concealment  or  not,  so  as  to 
prevent  the  plaintiff's  discovering  the  fraud  until  within  six  years  before  the 
commencement  of  this  suit,  sitting  as  a  court  of  law  and  bound  by  the  ex- 
press provisions  of  the  statute,  we  could  not  notice  the  fraud  so  as  to  take 
the  case  out  of  the  statute."  The  same  point  was  again  resolved  by  the 
same  court  in  1830,  Leonard  v.  Pitney^  6  Wendell^  30.  And  still  again 
in  1837,  Allen  v.  Mille^  17  id.  202.  All  these  were  cases  where  the  injury 
was  committed  fraudulently,  and  kept  so  veiled  that  no  remedy  could  be  had 
till  the  statute  had  run.  In  the  two  first  cases  the  mischief  was  not  even 
felt  till  after  the  six  years  had  elapsed.  All  the  cases  were  fully  argued  and 
much  considered  by  the  supreme  court,  who  united  in  sustaining  the  rule 
laid  down  by  Chief  Justice  Spencer  in  the  first.  The  last  case  repeats  and 
adopts  his  very  words.  The  same  thing  was  held  in  Callis  v.  fVaddy,  2 
Munf.  511,  and  Hamilton  v.  Shepperd^  3  Murph.  115. 

Thus  stands  the  matter  at  law.  I  will  not  go  over  the  cases  cited  by  the 
learned  chancellor  to  this  point,  which  I  perceive  relate  to  questions  not  di- 
rectly cognizable  at  law,  but  which  are  more  properly  such  as  are  dealt  with 
on  equitable  grounds.  I  will  merely  cite  a  passage  or  two  from  what  Lord 
Redesdale  said  in  Cholmondely  v.  Clinton^  after  that  cause  had  reached  the 
house  of  lords.  It  is  reported  in  the  4th  of  BligVs  Pari.  Cos.  (old  series) 
1  to  125.  At  p.  119,  Lord  Redesdale  speaks  of  the  statute  limiting  an 
ejectment  to  twenty  years.  He  says :  *^  I  take  it  to  be  a  positive  law  which 
ought  to  bind  all  courts ;  and,  for  that  reason,  I  have  taken  the  liberty  m 
another  place,  to  say  that  I  considered  it  not  simply  a  rule  adopted  by  courts 
of  equity  by  analogy  to  what  had  been  done  in  courtsjof  law  under  the  statute, 
but  that  it  was  a  proceeding  in  obedience  to  the  statute,  and  that  the  framers 
of  that  statute  must  have  meant  that  courts  of  equity  should  adopt  that  role 
of  proceeding.''  This,  it  appears  to  me,  is  substantially  giving  up  the  right 
to  qualify  the  statute  by  cases  not  provided  in  itself,  even  while  we  stand 

exclusively  on  equitable  ground.  It  is  not  necessary  to  go  so 
[  *608  ]     far  here,  where  the  *right  in  question  is  in  every  sense  the  same 

as  if  we  were  engaged  in  an  action  of  ejectment  or  account. 
Here  we  must  be  governed  by  law  and  nothing  but  the  law  ;  and  we  have 
seen  what  that  is.  To  other  proofs  that  we  are  bound  by  the  law,  although 
sitting  in  a  court  of  equity  on  this  very  question  of  fraud,  may  be  added 
the  remarks  of  a  learned  judge  in  our  neighboring  state  of  North  Carolina. 
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The  question  before  the  court  was,  whether  the  statute  ran  against  an  unde- 
tected fraud  in  the  sale  of  a  land  warrant ;  and  the  supposed  rule  of  equity 
had  been  pressed  upon  the  court.  Henderson,  J.  replied  that  this  rule  relat- 
ed to  a  pure  equity  only,  neither  an  action  on  the  case  nor  the  subject  mat- 
ter of  such  an  action.  He  adds :  ^^  But  if  it  were  on  a  subject  matter  cog- 
nizable at  law,  and  within  the  cases  provided  for  in  the  act  of  limitations, 
that  act  is  as  positive  a  bar  in  a  court  of  equity  as  in  a  court  of  law.'' 
Lamilton  v.  Shepperd,  3  Murph,  115, 118.  Again,  in  Bell  v.  Beeman^  id. 
278,  278,  he  savs,  "  Equity  follows  the  law,  and  the  rights  of  the  parties 
shall  be  the  same  in  both  courts.  They  shall  not  be  changed  by  the  com- 
plainant's choosing  his  forum." 

Such  is  the '  settled  rule  in  respect  to  the  shorter  statutes  of  limitation. 
If  a  replication  of  fraud  and  concealment  will  not  be  received  even  there, 
as  an  answer  to  the  delay,  there  is  still  less  reason  for  allowing  it  to  over- 
come the  defence  of  adverse  possession;  for,  however  secret  the  design 
which  led  to  it,  one  essential  quality  of  such  a  possession  is,  in  general  dis- 
tinctness and  notoriety.  At  any  rate  such  was  the  possession  imputed  to  the 
defendants.  To  this  may  be  added  the  greater  lapse  of  time  during  which 
an  adverse  possession  must  continue  in  order  to  constitute  a  bar.  An  actual 
ouster  and  levying  a  fine  would  have  barred  the  complainants  in  five  years. 
And  no  one  can  doubt  that  a  prosecution  of  the  like  design  by  open  and 
notorious  possessions  for  nearly  half  a  century,  some  of  which  were  obtained 
by  riots  and  conflagration,  would  as  efiec.tually  put  owners  upon  their  guard, 
as  a  fine  with  proclamations  ;  yet  the  latter,  at  the  time  when  these  contest- 
ed possessions  were  taken,  would  have  worked  a  final  bar  after  the 
lapse  *of  five  years  only.  Such  continued  to  be  the  law  till  abol-  [  *609  ] 
ished  by  the  revised  statutes  of  1830.  2  B.  S.  265,  2d  ed.  §  24. 
Nor  did  those  statutes  cut  ofi'  the  wrongful  holder  of  land  from  the  right  to 
limitation  equally  summary  in  another  mode.  They  substituted  the  more 
fair  and  just  method  of  a  notice^  to  litigate  which  if  not  obeyed  within  a 
very  short  time  by  any  one  claiming  title,  and  having  the  notice  served  upon 
him,  comes  with  all  the  force  of  direct  resjudicataj  and  estops  him  forever. 
2  2Z.  S.  238,  2d  ed,  pt.  3,  ch.  Sy^tit.  2.  3  id.  appendix,  p.  706,  note  of 
revisers. 

I  mention  these  things  to  show  with  how  much  anxiety  the  law  extends  its 
protection  over  the  actual^occupant.  Statutes  limiting  real  actions  generally 
operate  in  fayor  of  the  men  who  cultivate  the  soil,  or  inhabit  the  dwelling 
houses  of  the  country ;  and  cannot  discriminate  between  the  rich  and  the 
poor,  the  powerful  and  the  weak,  the  wise  and  the  ignorant.  Looking  at 
their  tendency  to  encourage  men  not  only  in  the  pursuits  of  agriculture,  but 
every  great  interest  of  the  nation,  an  argument  of  policy  arises  for  their 
equal  and  steady  application,  even  more  strong  than  of  statutes  which  passed 
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to  limit  personal  actions.  All,  however,  ^yere  framed  on  the  most  salutary 
principles  of  general  policy.  They  have,  with  great  propriety,  been  termed 
statutes  of  repose.  They  fix  a  term  broadly  marked  and  easy  of  proof,  at 
at  which  litigation  is  arrested  ;  beyond  which  every  man  is  enabled  to  pro- 
nounce that  his  possessions  are  no  longer  open  to  disturbance.  The  great 
object,  no  doubt,  was  to  interpose  the  presumption  arising  from  delay 
against  the  loss  of  evidence  and  the  fictions  of  perjury  ;  but  in  this 
view  alone  neither  open  wrong  nor  established  fraud  could  be  admitted 
as  an  exception  without  striking  at  the  principle  itself;  neither  can  be 
received  without  proof,  and  that  would  bring  back  the  very  danger  which 
the  statutes  were  intended  to  obviate.  An  admission  of  the  fraud  in  the 
course  of  pleading,  as  in  the  ease  at  bar,  forms  no  exception.  A  man 
circulates  a  secret  slander,  by  which  his  neighbor,  after  the  lapse  of  two 
years,  for  the  first  time  finds  his  character  to  have  been  ruined. 
[  •610  ]  The  secrecy  was  •for  the  fraudulent  purpose  of  evading  the  stat- 
ute limit  of  the  two  years.  He  sues.  The  slanderer  pleads  the 
statute  ;  and  the  plaintiff  replies  the  fraudulent  concealment,  and  his  conse. 
sequent  ignorance  of  the  injury.  No  lawyer  would  doubt  that  the  defendant 
might  demur,  thereby  admitting  the  fraud.  He  has  but  one  of  two  courses; 
if  he  be  driven  from  his  demurrer,  he  must  take  issue  on  the  fraud,  and  put 
the  plaintiff  to  his  proof.  So  in  the  case  at  bar,  and  in  every  case,  by  such 
a  circle  of  pleading,  if  allowed,  the  defendant  is  exposed  to  that  very  danger 
from  fabricated  evidence  against  which  it  was  the  great  purpose  of  the  stat- 
ute to  protect  him.  I  have  drawn  an  illustration  from  a  very  short  statute, 
because  it  is  evident,  that  the  policy  becomes  more  obvious  in  proportion  as 
the  lapse  of  time  is  enlarged.  The  magnitude  of  the  danger  may  be  height- 
ened by  the  value  to  which  the  property  at  stake  has  arisen,  the  multitude  of 
excited  claimants,  clamorous  of  their  supposed  wrongs,  diligent  in  searching 
for  means  of  attack  and  detecting  flaws  in  the  defence.  In  the  very  case 
before  us,  the  protection  of  the  statute  is  sought  to  be  withdrawn  from  the 
defendants,  on  the  ground  that  they  committed  a  fraud  some  four  full  gene- 
rations before  the  bill  was  filed.  We  are  asked  to  throw  both  parties  back 
upon  the  litigation  of  a  documental  title  wUch  looks  for  its  origin  to  the  Dutch 
dynasty  before  the  year  1668  ;  and  which  claims  to  have  reached  the  com- 
plainants  mainly  in  a  course  of  descent  from  that  time.  This,  it  is  conceded, 
must  be  done,  if  at  all,  not  merely  through  evidence  obscured  by  the  ordina- 
ry mists  of  tradition  in  a  settled  government,  and  under  a  well  regulated 
system  of  conveyancing ;  but  evidence  which  comes  to  us  through  the  muta* 
.  tions  of  empire,  the  fury  of  revolutions,  repeated  changes  in  the  law  of  de- 
scents, in  the  law  of  common  assurances,  and  great  defects  at  all  times  in 
the  method  of  perpetuating  the  evidence  of  their  existence. 
There  is  uo  case  either  in  England  or  this  statOi  wheran /rouiZ  has  been  m- 
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ceived  as  an  answer  to  any  statute  of  limitation,  when  the  statute  was  interposed 
against  a  mere  legal  claim.  Livingston  v.  Tkt  Peru  Iron  Com- 
pany^ *9  Wendell^  611,  is  the  only  case  relied  on  as  containing  an  [  •Gil  ] 
intimation  that  it  may  be  received  for  such  a  purpose  ;  and  that 
was  a  case  in  which  the  statute  of  limitations  was  not  in  question.  The  defend- 
ant claimed  to  be  in  adverse  possession  of  land  under  a  deed  from  John 
Livingston  ;  and  denied,  therefore,  that  while  such  possession  continued,  Liv- 
ingston could  convey  the  land  to  the  complainant.  The  defendant  had  no 
actual  possession  of  a  single  foot  of  the  land,  and  his  deed  was  shown  to 
be  void  for  two  reasons  :  first,  because  the  agent  of  John  Livingston  had  no 
power  to  give  it  ;  and  secondly,  because,  if  he  had,  it  was  obtained  fraudu- 
lently. Savage,  Ch.  J  and  this  court  held  therefore,  that'  no  such  con* 
structive  adverse  possession  in  the  defendant  had  been  made  out  as  dis- 
qualified Livingston  to  part  with  his  title.  In  other  words,  a  void  deed  would 
not  raise  a  constructive  adverse  possession  within  the  meaning  of  the  stat- 
ute concerning  champerty  and  maintenance.  The  transaction  was  re- 
cent, and  the  possession  founded  not  upon  actual  occupation,  but  solely  on 
a  deed  which  was  shown  to  be  void.  The  statute  of  maintenance  has 
come  to  be  considered  with  a  good  deal  of  disfavor.  In  the  previous  case  of 
Jackson^  ex  dem^  ffendricka^  v.  Andi^ews^  7  Wendell^  152,  even  actual 
possession  claiming  under  a  void  deed  was  denied  to  be  adverse  for  th^ 
purpose  of  disqualifying  the  real  owner  to  convey,  though  clearly  since  the 
decision  of  this  court  in  La  Frombois  v.  Jackson^  ex  dem.  Smith,  8  Cowen, 
589,  that  would  not  be  so  of  a  deed  invoked  to  make  out  a  possession 
within  the  statute  of  limitations.  For  this  purpose^  I  understand  that  case 
to  hold  it  good,  in  so  many  words,  although  void  both  in  respect  to  a  want 
of  title  in  the  grantor  and  on  its  face.  In  short,  if  the  right  be  claimed  under 
a  void  deed,  it  is  not  therefore  less  available  than  a  claim  without  deed, 
which  is  yet  admitted  to  be  a  bar.  The  question  is  on  the  quo  animo  ; 
the  intent  ;  not,  I  take  it,  as  was  suggested  in  Livingston  v.  The  Peru  Iron 
Company,  the  intent  to  claim  honestly  ;  but  the  intent  to  claim  at  all,  right 
or  wrong,  with  or  without  knowledge  that  another  has  title.  The  sta- 
tute in"  terms  bars  the  man  who  has  been  out  of  possession  for 
twenty  years,  and  no  one  is  the  less  out  of  •possession,  [  *612  ] 
because  the  man  who  is  in  may  know  that  his  possession 
is  tortious.  After  such  a  length  of  time  it  would  be  dangerous  to  open 
an  inquiry  upon  the  bona  fides  of  the  defendant's  claim.  No  English  or 
American  case  w^as  cited  as  allowing  any  such  inquiry,  and  there  are  some 
which  expressly  deny  it.  It  has  been  denied  in  North  Carolina  where 
the  limitation  is  only  seven  years.  Den,  ex  dem.  Reddick,  v.  Leggat, 
3  Murph,  539.  In  that  case  the  defendant,  as  the  plaintiflf  alleged,  had 
fraudulently  obtained  a  grant  from  the  state,  which  he  knew  covered  a 
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part  of  the  plaintiff's  previous  grant ;  and  held  seven  years'  possession  under 
it.  The  jury  were  charged  at  nisi  prius,  that  no  paper  writing  founded  in 
fraud  could  operate  as  color  of  title  in  favor  of  him  who  was  party  to 
the  fraud  ;  and  the  question  of  such  fraud  was  left  to  them  ou  the  evidence. 
They  finding  for  the  plaintiff,  a  new  trial  was  granted.  The  court  remark- 
ed that  the  ace  of  limitation  which  had  passed  in  1715  was  general,  and 
not  confined  to  possessors  who  were  ignorant  of  any  other  title  ;  and  the 
judge  delivering  their  opinion  adds, ''  I  would  say  that  the  law  so  con- 
strued is  politic  and  wise.  On  the  one  hand  it  may  be  said  that  no  mala 
fide  possessor  should  acquire  a  right,  no  matter  how  long  his  possession  may 
have  continued.  Yet,  as  parol  evidence  must  be  gone  into  for  the  purpose 
of  proving  the  mala  fidesj  and  it  being  a  thing  dependent  on  knowledge  in 
the  possessor,  a  thing  which  may  be  drawn  upon  him  by  perjury  without 
a  possibility  of  contradiction,  the  object  of  passing  the  act  would  be 
frustrated.  It  would  tend  to  render  titles  insecure.  For  us  as  expound- 
ers of  the  law,  it  is  sufficient  to  say  that  there  is  no  such  exception  in 
the  words  of  the  act."  The  ideas  thus  put  forward  are  not  new.  They 
were  advanced  in  the  case  of  Stowel  v.  Lord  Zouch,  Plotod.  Comm.  371, 
in  the  reign  of  Queen  Elizabeth,  and  this  is  moreover  a  case  which  shows  with 
with  how  much  strictness  even  a  short  statute  of  limitations  in  favor  of  pos- 
session should  be  confined  to  the  words  of  saving  or  exception.  A 
statute  had  declared  that  a  fine  should  operate  as  a  bar  to  all  stran- 
gers,  saving  to  all  persons   and  their  heirs  such   right  as  they  had,  so 

that    they  pursued   it    by  action  or  entry  within  five  years 
[  *613  ]     *next  after  proclamations  made.     It  was  held  that  not  even  in- 

fanta  or  femes  covert  were  excepted,  but  all  limited  to  the  five 
years,  because  the  statute  did  not  except  them  in  words.  It  is  added, 
'^Whosoever  considers  that  this  act  was  made  for  the  general  tranquillity  and 
quiet  of  inheritances  throughout  the  realm,  which  are  more  to  be  favored  than 
the  non-age  of  an  infant  in  a  case  which  rarely  happens,  will  not  think  this  a 
hard  or  rigid  construction  ;  and  although  sometimes  a  case  happens  for  which  ' 
there  is  no  remedy,  yet  that  does  by  no  means  impeach  the  reasonableness  or 
justice  of  the  law,  seeing  the  great  number  of  people  who  are  provided  for  by 
it."  It  is  then  shown  that  there  might  be  several  successive  infancies,  and 
added,  '*  Then  the  right  would  come  to  be  tried  when  it  is  out  of  the  memo- 
ry of  any  man  living,  and  yet  in  such  a  dark  case  a  jury  would  be  under  the 
necessity  of  giving  a  verdict ;  and  such  darkness  and  ignorance  would  be  the 
means  of  introducing  perjury  and  many  other  mischiefs  which  the  makers  of 
the  act  intended  to  prevent  by  removing  the  cause  of  them,  viz.  by  limiting 
a  certain  time,  which  they  did  not  intend  should  be  exceeded,  although  some 
particular  persons  might  suffer  by  it."  See  aho  Maddock  v.  Bond^  1  Irish 
T,  72.  882,  840r    Even  while  treating  of  an  equity,  when  Cholmondeh/  v. 
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Clinton  came  to  a  second  hearing  at  the  rolls,  2  Jac.  ^  WaUc.  155,  Sir 
Thomas  Plumer  seems  to  have  used  language  equally  strong.  He  says 
(speaking  of  a  bar  in  20  years  by  adverse  possession,)  ^^  The  question  is  ne- 
ver a  question  as  to  the  title  belonging  to  the  plaintiff  or  defendant ;  time 
shuts  out  the  inquiry  into  the  title,  except  only  to  ascertain  that  the  posses- 
sion has  been  de  facto  adverse  to  the  claimant ;  whether  amounting  strictly 
to  a  disseisen,  abatement  or  intrusion,  is  of  no  consequence  provided  it  has 
been  adverse,  that  is,  inconsistent  with  the  title  of  the  claimant.  The 
defendant  in  possession  has  a  right  to  stand  on  the  defensive,  and  throw  upon 
the  plaintiff  the  burthen  of  getting  over  the  preliminary  plea  in  bar  by  show- 
ing a  title  to  sue,  that  is,  by  proving  that  he  has  made  his  entry  or  filed  his 
bill  within  twenty  years.  The  question  respects  the  plaintiff's  right  to  the 
remedy,  not  the  defendant's  title  to  the  estate.  A  tortious 
*act  can  never  be  the  foundation  of  a  legal,  any  more  than  of  an  [  *614  ] 
equitable  title.  It  is  no  more  favored  by  a  court  of  law  than  a 
court  of  equity,  considered  nakedly  by  itself;  but  the  statute  bar  arises  from 
other  principles,  admitting  the  title  if  it  could  be  inquired  into,  to  be  clearly 
in  favor  of  the  plaintiff  and  against  the  defendant,  still  the  question  is  whe- 
ther he  has  prosecuted  that  title  in  time.  The  quiet  and  repose  of  the  king- 
dom, the  mischief  arising  from  stale  demands,  the  laches  and  neglect  of  the 
rightful  holder,  and  all  the  other  principles  of  public  policy  take  away  the 
remedy  notwithstanding  the  title  vtH  domini^  and  the  tortious  holding  of  the 
possessor.  To  advert  to  the  merits  is  to  shift  the  question  from  the  real  sub- 
ject of  inquiry.  The  case  never  arrives  at  that  point ;  it  is  stopped  in  limine j 
equally  in  the  courts  of  equity  as  of  law.  The  title  is  changed  in  both  by 
the  operation  of  a  public  law,  upon  public  principles  without  regard  to  the 
original  private  right.  If  the  negligent  owner  has  forever  forfeited  by  his 
laches  his  right  to  any  remedy  to  recover,  he  has  in  effect  lost  his  title  to 
recover.  The  defendant  keeps  possession  without  the  possibility  of  being 
ever  disturbed  by  any  one."  We  need  scarcely  go  beyond  this  case  to  col- 
lect the  doctrine  of  adverse  possession,  as  to  its  nature  and  effect  upon  equi- 
table estates.  It  was  twice  at  the  rolls,  first  before  Sir  Wm.  Grant,  2  Meriv. 
171,  who  held  there  could  be  no  adverse  possestion  of  a  merely  equitable 
estate.  Id.  357.  This  was  in  1817.  It  came  on  again  upon  the  equity 
reserved  before  Sir  Thomas  Plumer,  in  1820,  2  Jac.  ^  Walk.  1.  He 
differed  from  Sir  William  Grant,  and  turned  the  whole  cause  against  the 
complainant,  on  the  ground  that  there  was  an  equitable  adverse  possession. 
He  mentioned  the  great  importance  of  the  question.  ^'  One  of  greater 
importance,"  he  said,  ^'  hardly  ever  arose  in  any  cause.  It  is  one  on 
which  every  estate  in  the  kingdom  does  or  may  depend.  Among  other 
things  he  adverted  to  the  rule  at  law.  He  said,  that  at  law,  ^^  the  lapse  of 
twenty  years  affords  a  substantive  insuperable  plea  in  bar.  It  is  the 
Vol.  XXIV.  68 
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fixed  limit  to  the  remedj  ;  the  tempus  constitutum.  One 
[  *615  ]  day  beyond  is  as  much  too  late  as  one  hundred  years.  *Thi8 
is  the  peremptory  inflexible  rule  at  law,  fixed  by  positive 
statutes,  if  there  has  been  adverse  possession  and  no  disabUitt/  or 
fraud.  No  plea  of  poverty,  ignorance  or  mistake  can  be  of  any  avail. 
However  clear  and  indisputable  the  title  if  the  merits  could  be  inquired  in. 
to,  however  demonstratively  tortious  and  wrongful  the  adverse  possession,  the 
fact  of  such  possession  and  the  time  preclude  all  investigation  of  the  title. 
The  door  of  justice  is  closed.  The  claimant  cannot  be  beard  to  show  his  ti- 
tle. It  is  a  decisive  answer  to  him  that  he  comes  too  late.  That  alone  is 
the  bar.  His  title  remains,  but  he  has  lost  his  remedy.  The  statute  is 
founded  upon  the  wisest  policy,  and  is  consonant  to  the  municipal  law  of 
every  country.  It  stands  upon  the  general  principle  of  public  utility,  /n- 
terest  reipublicce  ut  sit  finis  litium^  is  a  favorite  and  universal  maxim.  The 
public  hftvo  a  great  interest  in  having  a  known  limit  fixed  by  law  to  litiga- 
tion, for  the  quiet  of  the  community,  and  that  there  may  be  a  certain  fixed 
period,  after  which,  the  possessor  may  know  that  his  title  and  right  cannot 
be  called  in  question.  It  is  better  that  the  negligent  owner  who  has  omitted 
to  assert  his  right  within  the  prescribed  period,  should  lose  his  right,  than 
that  an  opening  should  be  given  to  interminable  litigation,  exposing  parties 
to  be  harrassed  by  stale  demands  after  the  witnesses  of  the  facts  are  dead, 
and  the  evidence  of  title  lest."  2  Jae.  ^  Walk.  189,  140.  The  reasoning 
and  the  decision  in  this  case  were  adverted  to  and  approved  by  the  supreme 
court  of  the  United  States,  in  JSlmendorf  v.  Tat/for,  10  Wheat.  174.  The 
decree  in  Cholmondely  v.  Clinton  being  enrolled,  the  complainant  appealed 
to  the  house  of  lords,  where  the  cause  was  decided  and  the  decree  aflirmed, 
H  1821.  A  sketch  of  the  decision  in  that  house  is  given  by  a  note  at  the 
close  of  the  report  in  2  Jac.  and  Walk.  189.  The  full  report  occupies  the 
whole  of  the  first  part  of  4  BligVs  Pari.  Cas.  old  series.  The  case  was 
heard  throughout  on  pleadings  and  proofs,  was  fully  argued  in  every  stagey 
and  elaborate  opinions  were  delivered  by  very  able  judges.  It  nay  well  be 
inferred,  therefore,  that  the  doctrine  which  finally  prevailed  was  well  consid- 
ered in  all  its  relations.  The  complainant  in  that  cause  had  also 
[  *616  ]  ^brought  an  ejectment,  and  filed  his  bill  for  a  discovery  in  aid  of 
that  action.  To  that  the  defendant  demurred,  on  the  ground 
that,  by  the  complainant's  own  showing,  his  remedy  was  barred.  So  the 
lord  chancellor  held.  This  was  in  1828,  and  the  case  is  reported  in  Iham. 
and  Bus.  107, 118.  At  the  last  page,  the  lord  chancellor  adverted  to  the 
decision  in  the  house  of  lords,  saying,  "  I  believe  it  was  the  intention  of  the 
house  of  lords  to  state  this :  that  where  there  has  been  adverse  possession, 
not  accounted  for  by  any  disability,  as  coverture  or  itifancy,  for  twenty  years, 
a  court' of  equity  ought  not  to  interfere/' 


OF  THE  STATE  OF  NEW-TORK.  616 

Albuij,  Doeomber,  1840.^Hniiibert  r.  Trinity  Church. 

I  ad?er(;  to  this  case  the  more  particularly  because  Ithink  the.  argument 
of  Sir  Thomas  Plamer,  which  finally  prevailed,  gives  a  more  just  and  clear 
view  of  the  general  policy  of  the  statute,  and  the  nature  of  adverse  posses- 
Mon,  than  any  other.  One  remark  I  have  already  cited,  in  respect  to  what 
possession  is  adverse.  Whether  it  be  a  disseisin,  abatement  or  intrusion,  he 
says,  is  of  no  consequence  provided  it  has  been  adverse,  that  is,  inconsistent 
ivitJi  the  title  of  the  claimant  who  is  out  of  possession.  It  is  inconsistency, 
or  such  a  claim  as  puts  the  plaintiff  at  defiance,  no  matter  bow  wrongful,  or 
with  what  degree  of  known  wrong  in  the  possessor,  as  will  be  seen  in  many 
parts  of  his  opinion.  The  whole  burthen  of  the  argument  goes  on  a  claim 
of  title  inconsistent  with  that  of  the  plaintiff,  irrespective  of  the  question 
whether  it  be  wrongful  or  rightful,  with  or  without  color  of  title,  honest  or 
dishonest.  After  being,  in  fact,  out  of  possession  for  twenty  years,  it  is  too 
late  to  inquire  of  any  fact  beyond  such  possession  except  the  disabilities 
mentioned  in  the  statute.  It  is  true  that  he  mentions  fraud  as  an  addition, 
al  disability  even  when  speaking  of  the  rule  at  law,  and  that  is  again  men- 
tioned without  disapprobation  when  he  is  cited  by  the  supreme  court  of  the 
United  States.  I  have  already  had  occasion  to  notice  three  successive  cases 
decided  by  the  supreme  court  of  this  state,  in  which  that  has  been  repudia* 
ted ;  and  I  will  make  a  single  remark  to  show  why  Sir  Thomas  Plumer  stat- 
ed the  exception,  and  why  it  cannot  be  received  here  unless  this 
court  are  prepared  to  overrule  what  was  held  by  the  ^supreme  [  *617  ] 
court.  The  exception,  no  doubt,  referred  to  the  mere  dictum  of 
Lord  Mansfield  in  Bree  v.  Holbecky  Doug.  654.  The  action  was  assumpsit, 
to  which  the  defendant  pleaded  the  statute  of  limitations.  The  plaintiff  re- 
plied stating  certain  facts  which  he  insisted  made  out  a  fraud  and  fraudulent 
concealment  of  the  cause  of  action  by  the  defendant.  On  demurrer,  the 
court  overruled  the  replication.  Lord  Mansfield  remarking  that  the  replica- 
tion did  not  make  out  a  fraud  ;  and  adding  that,  if  one  had  been  made  out, 
the  case  would  have  been  very  different.  That  dictum  has  been  overruled 
expressly  every  time  the  question  has  been  before  the  supreme  court.  They 
have  considered  themselves  bound  by  the  enumeration  of  disabilities  in  tho 
statute.  In  the  very  last  case^  Allen  v.  JlGllej  Chief  Justice  Nelson  says, 
"  Some  of  the  judges  in  England,  in  late  cases,  have  intimated  an  opinion 
that  a  fraudulent  concealment  by  the  defendant  would  take  the  case  out  of 
the  statute,  even  at  law  as  well  as  in  equity ;  but  we  are  not  aware  of  any 
decision  upon  the  point.  The  intimation  is  founded  upon  the  dictum  of 
Lord  Mansfield  in  Bree  v.  Holbeck^  which  Chief  Justice  Spencer,  in  Troup 
y.  Smithy  refused  to  acknowledge  as  an  authority." 

I  trust  I  have  akeady  said  enough  to  show  that  this  strictness  is  not  found- 
ed on  any  favor  to  the  man  who  may  be  supposed  to  have  committed  a  fraud, 
and  kept  it  out  of  view  till  the  statute  shall  have  run  against  the  injury.    It 


•^ 
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is  the  impossibility  of  deciding  after  a  certain  time  whether  any  fraud  has 
been  committed  or  not.     In  respect  to  a  fraud  of  yesterday,  the  transaction 
may  be  so  shrouded  that  the  keenest  vision  cannot  determine  its  character. 
The  fraud  mast  be  left  to  inference  from  circumstances,  and  there  is  always 
some  danger  of  mistake  agsiinst  innocence.    After  the  lapse  of  many  years 
this  is  peculiarly  so ;  and  the  statute  of  limitations,  therefore,  interposes  a 
bar  to  the  accusation,  as  it  does  of  all  crimes  except  murder  and  treason. 
Standing  on  a  pure  equity^  I  am  aware  that  the  contrary  has  been  put  very 
strongly.     Story,  J.  said  in  Prevost  v,  Gratz^  6    Wheat.  497,  "  In  a  case 
where  fraud  is  imputed  and  proved,  length  of  time  ought  not,  up- 
[  *618  ]     on  principles  of  •eternal  justice,  to  be  admitted  to  repel  relief. 
On  the  contrary,  it  would  seem  that  the  length  of  time  during 
which  the  fraud  has  been  successfully  concealed  and  practised  is  rather  an 
aggravation  of  the  offence,  and  calls  more  loudly  upon  a  court  of  equity  to 
grant  ample  and  decisive  relief."     But  he  immediately  adds  the  best  of  all 
reasons,  I  think,  why,  on  a  question  of  legal  rights  the  inquiry  should  be 
cut  off  after  the  statute  has  run.     His  words  are,  "  But  length  of  time  ne- 
cessarily obscures  all  human  evidence  ;  and  as  it  thus  removes  from  the  par- 
ties all  the  immediate  means  to  verify  the  nature  of  the  original  transactions, 
it  operates  by  way  of  presumption  in  favor  of  innocence  and  against  impu- 
tation of  fraud.     It  would  bo  unreasonable,  after  a  great  length  of  time,  to 
require  exact  proof  of  all  the  minute  circumstances  of  any  transaction,  or 
to  expect  a  satisfactory  explanation  of  every  difficulty  real  or  apparent  with 
which  it  may  be  incumbered."      And  the  court  denied  relief  on  these 
grounds. 

Take  an  illustration  of  the  remarks  of  Judge  Story  from  the  case  at  bar. 
The  complainants  insist  on  the  defendants  taking  issue  and  going  into  proof 
on  the  question,  whether  the  corporation  had  presented  a  petition  in  1705, 
by  which  they  fraudulently  set  forth  certain  boundaries  in  an  obscure  way, 
with  the  intent  to  favor  the  pretence  of  a  right  to  encroach  on  their  neigh- 
bors. No  human  being  has  been  alive  for  several  generations  who  could 
speak  to  that  question.  The  court  or  jury  who  are  to  try  it  must  then  make 
a  guess  in  the  best  way  they  can,  whether  the  boundaries  were  stated  hon* 
estly.  The  defendants  say  *'  we  have  been  in  adverse  possession  for  nearly 
fiity  years,  of  the  whole  land  in  dispute ;  and  we  decline  going  into  the 
question,  so  long  as  a  possession  is  a  bar  to  all  inquiry."  And  can  there 
be  a  doubt,  on  looking  at  the  statute,  and  the  reason  of  the  thing,  that  ad- 
vcrio  possession  was  intended  to  bar  an  inquiry  as  well  into  questions  of 
fraud  in  acquiring  a  title  as  any  other  ?  Suppose  some  document  to  exist 
on  which  the  complainants  may  ask  a  jury  to  infer  fraud,  would  it  not  be 
most  unreasonable  to  require  this,  when  all  living  testimony  to  re- 

^^19  ]    pel  it  must  long  since  have  c^a8e4  to  exist  ?    Why  sboqld  *aofe 
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the  statute  bar  inquiry  and  cut  off  the  complainants'  documental  evidence 
of  one  kind  as  well  as  another  ? 

I  am  not  aware  that  there  can  be  any  pretence  of  effectual  concealment 
in  any  thing  else.  The  defendants,  in  the  language  of  Sir  Thomas  Plumer, 
have  de  facto  been  in  possession,  claiming  a  title  inconsistent  with  any  in  the 
complainants.  The  latter  have  been  dt  facto ^  out  of  possession,  and  this  ap- 
pears to  have  been  so  with  regard  to  them  and  those  under  whom  they  claim 
since  1785,  nearly  fifty  years  before  their  bill  was  filed.  Even  if  both  par- 
ties should  be  looked  on  as  tenants  in  common  when  the  Bogardus  deed  was 
obtained,  the  adverse  possession  since  would  be  equally  fatal ;  though  I  think 
it  entirely  clear  that  the  bill  shows  not  only  an  exclusive  possession  in  fact, 
but  that  such  possession  was  always  adverse. 

Being  entirely  satisfied,  therefore,  with  the  ground  taken  by  his  honor  the 
chancellor,  I  have  not  deemed  it  necessary  to  discuss  the  questions  of  form 
upon  which  the  case  turned  when  it  was  before  the  vice  chancellor.  In  my 
view  of  the  case,  on  the  complainants*  own  showing,  there  should  be  an  end 
of  this  litigation. 

I  am  of  opinion  that  the  decree  of  the  chancellor  should  be  affirmed,  on 
the  ground  that  the  complainants'  claim  is  barred  by  the  statute  of  limi- 
tations. 

By  Senator  Furman.  It  is  admitted  if  there  be  a  strong  equity  in  favor 
of  the  defendants,  they  cannot  be  required  to  condemn  themselves  or  expose 
their  title  to  the  searching  questions  of  a  bill  of  this  nature  ;  and  that  such 
is  also  the  case  where  the  equities  are  balanced  between  the  parties.  But 
the  complainants  here  claim  that  they  have  a  superior  equity,  or  in  their  own 
words,  a  triple  equity,  based — first,  on  the  allegation  of  confused  bounda- 
ries ;  second,  on  the  claim  for  an  account ;  and  third,  on  the  charge  of 
fraud. 

On  the  first  ground,  the  allegation  of  confused  boundaries,  I  have  exam- 
ined thoroughly  the  complainants'  bill,  and  upon  carefully  reading  the  des* 
cription  of  the  first  tract  of  land  of  130  acres  claimed  by  that  bill,  and  de- 
scribed as  the  *^  Dominie's  Hook,"  on  a  creek  or  inlet  called 
Messpats  kill,  in  the  *city  of  New-York,  I  have  come  to  the  con-  [  ^620  ] 
elusion  that  it  is  much  more  than  doubtful  whether  that  tract  was 
ever  in  the  city  and  county  of  New-York ;  and  I  am  the  more  strongly  im- 
pressed with  that  doubt,  from  the  fact  that  from  all  the  examinations  and  in- 
quiries which  I  have  made,  I  cannot  discover  that  there  ever  was  any  creek 
or  kill  of  that  name  on  Manhattan  Island.  Neither  Benson  in  his  Memoir 
on  Ancient  Names,  Moulton  in  his  View  of  New-Orange,  now  New- York,  in 
1673,  or  Watson  in  his  Olden  Time  in  New-York,  mention  it,  although  they 
describe  all  the  shores,  creeks,  inlets^  bills  and  valleys  known  upon  that 
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island.  But  I  do  find  there  was  a  Messpats  kill  on  Long  Island,  in  New- 
town, and  that  in  the  same  town  was  a  farm  called  the  Bowery,  which  did 
anciently  belong  to  the  ministers  of  the  Dutch  Reformed  Church  of  New- 
York,  and  was  applied  among  other  things  to  the  support  of  their  poor. 
This  Messpats  kill  is  described  by  that  name  in  the  Newtown  purchase,  un- 
der the  Dutch  government,  bearing  date  the  12th  day  of  April,  1656,  and 
in  Gov.  Nicoll's  patent  of  Newtown,  under  the  English  government,  dated 
March  6, 1666,  and  in  the  year  1665  we  have  a  conveyance  of  a  farm  at 
Messpats  kill  on  Long  Island,  with  a  habitation  and  a  tobacco  house;  and 
the  term  Bowery  was  not  then  or  at  any  period  used  to  designate  any  pa^ 
ticular  place,  except  in  the  single  instance  of  the  street  in  New- York  city, 
but  simply  meant  a  farm ;  and  so  there  was  Corlear's  Bowery,  Stnyvesant's 
Bowery,  and  many  others ;  and  the  same  term  was  also  applied  to  farms  at 
Schenectady.  Another  reason  which  induced  me  thus  critically  to  examine 
the  description  of  that  first  tract  of  land,  was  that  from  a  perusal  of  the  bill 
I  discovered  a  plain  and  apparent  error,  in  fact  upon  its  first  page,  where  it 
is  stated,  that  in  the  year  1663,  Anneke  Jans  Bogardus  was,  in  the  words 
of  the  complainants,  then  ^'  of  the  village  of  Beverwyck  in  New  Nederland, 
so  called,  a  place  now  within  the  city  and  county  of  New- York ;"  whereas 
Beverwyck  was  never  within  the  city  and  county  of  New-York,  but  was  one 
of  the  names  by  which  Albany  was  then  distinguished.     The  next  piece  of 

land  claimed  by  the  bill,  being  sixty-two  acres,  is  described  as 
[  *621  ]     *^  lying  on  the  south  side  of  the  *house  to  the  fence  of  the  land 

belonging  to  the  company,"  meaning  the  Dutch  West  India  Com- 
pany, and  which  the  complainants  locate  at  Warren  street  in  the  city  of 
New- York,  and  extending  therefrom  northwardly .  In  order  to  ascertain 
whether  there  be  in  reality  any  such  confusion  of  boundaries,  we  must  in  the 
first  place  ascertain,  if  possible,  where  this  land  of  the  company,  or  the 
King^B  farm^  as  it  was  afterwards  called,  was  located. 

It  would  be  impossible  at  this  distant  period  to  locate  accurately  by  tradi- 
tion the  boundaries  of  that  farm  ;  no  two  persons  would  place  it  within  the 
same  lines  by  many  hundred  feet ;  and  in  fact  no  two  writers  or  historians 
have  ever  as  yet  agreed  in  their  description  of  it.  One,  I  recollect,  states 
that  the  company's  farm  extended  to  the  present  Duane  street ;  another  lo- 
cates it  between  Liberty  and  Cortlandt  streets,  and  the  complainants  define 
its  northern  boundary  to  be  at  Warren  street.  Under  the  Dutch  adminis- 
tration all  the  rear  of  the  town  beyond  the  walls  was  cast  into  farms  said  to 
have  been  six  in  number,  called  bouwerys.  Van  Twiller,  the  governor,  oc- 
cupied number  one,  on  which  was  his  mansion,  and  he  had  his  tobacco  plant* 
ation  on  number  two.  This  No.  1,  which  was  the  company's  farm,  (and 
with  No.  2  afterwards  known  as  the  King's  farm,)  extended  from  Wall  street 
to  Hudson  street.    No.  2  was  next  be7<md  ihat^  north.    No.  8  waa  at 


OF  THE  STATE  OF  NEW-YORK.  621 

Allwny,  December,  1840.— Humbert  t.  Trioity  Clrardi. 

Greenwich.  No.  4  was  on  the  plain  of  Manhattan,  including  the  park  or 
commons  to  the  kolck.  All  these  farms  originally  belonged  to  the  govern* 
ment,  and  most  of  them  probably  remained  public  property  long  after  the  pe- 
riod designated  by  the  claimants  as  the  time  of  the  acquisition  of  their  title. 

There  being  no  dependence  to  be  placed  on  the  recollections  of  individuals 
in  such  matters,  as  every  person  must  have  experienced  who  has  been  obliged 
to  test  the  accuracy  of  such  information,  the  only  remaining  evidence  on 
which  we  can  with  certainty  rely  are  the  ancient  maps  made  about  that  time. 
And  we  fortunately  have  such  evidence  existing  in  the  map  of  the  city  of 
New- York  made  by  ^James  Lyne,  in  the  year  1729,  which  shews  that  there 
was  no  street  beyond  Broadway  westward,  and  that  the  land  on 
the  western  *8ide  of  that  street  descended  to  the  beach  ;  and  that  [  *622  ] 
from  Cortlandt  street  northward  all  the  ground  west  of  Broadway 
was  occupied  by  trees  and  tillage,  and  called  "  The  Etng^sfarm.^^  One  of 
the  boundaries  of  this  farm  being  said  to  be  partly  by  a  swamp,  if  that 
swamp  can  be  shown  to  have  been  far  to  the  northeast  of  the  spot  where  the 
complainants  locate  the  northerly  boundary  of  the  farm  at  Warren  street,  it 
would  seem  to  settle  the  question  in  the  minds  of  most  reasonable  persons. 
In  the  year  1775,  Broadway,  in  the  vicinity  of  what  is  now  Grand  street, 
was  known  as  the  New  Road,  and  about  the  site  of  Grand  street  was  then  a 
swamp,  and  it  was  by  marching  a  detachment  of  the  American  army*  along 
the  edge  of  this  swamp  to  the  woods  which  were  then  near  Richmond  Ilill, 
and  then  through  the  Greenwich  road  in  the  following  year,  1776,  that  they 
were  saved  from  what  was  then  esteemed  almost  inevitable  destruction. 
This  historical  fact  is  cited  for  the  purpose  of  showing  the  locality  of  that 
swamp,  and  taken  in  connection  with  the  other  facts,  will  prove  that  the 
Kin^sfarm  granted  to  the  defendants  legitimately  covered  the  premises 
now  claimed  by  the  complainants. 

And  on  the  other  hand,  if  we  should  apply[the  conflicting  descriptions  of 
this  farm  as  given  in  the  various  instances  to  which  I  have  referred,  to  the 
fact  that  the  city  of  New- York,  when  the  grant  to  the  defendants  was  made, 
extended  to  Cortlandt  street,  in  one  instance  yon  will  see  the  farm  entirely 
merged  in  the  city,  and  nothing  left  for  the  legislature  to  grant,  and  in  the 
other  instances  the  King's  farm  would  have  been  scarcely  large  enough  for  ' 
a  garden  in  that  day,  which  was  not  the  case,  for  it  was  a  large  and  impor- 
tant tract  of  land,  and  was  granted  to  the  defendants  at  that  period  because 
they  had  charge  of  the  temporalities  of  a  church  to  which  the  government 
looked  for  the  propogation  of  Christianity  throughout  this  extensive  country. 
If  these  things  be  true,  and  there  can  scarcely  be  a  reasonable  doubt  of 
them,  these  corojplainants  have  been  greatly  mistaken  in  setting  up  their 
claims  to  these  lands  in  the  manner  they  have  done  ;  and  that  there  cannot 
1i)e  any  confuaioh  of  boundaries  as  they  claim  by  their  bill. 
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[  *628  ]  *As  to  the  claim  for  an  account,  in  the  view  which  I  have  taken 
of  the  first  groand  of  equity,  it  cannot  possibly  exist.  It  is  shewn 
by  the  complainants'  bill  that  the  defendants  went  into  possession  of  the 
King's  Farm  in  the  year  1705,  under  a  grant  from  the  colonial  governor ; 
that  under  color  of  that  grant  they  came  into  possession  of  the  premises  in 
question,  and  public  documents  now  existing  show  that  there  is  strong  reason 
to  believe  that  about  the  period  of  that  grant  those  premises  were  understood 
to  constitute  a  part  of  that  farm.  Does  not  this  create  a  strong  equity  in 
favor  of  the  defendants,  or  at  least  an  equal  equity  with  the  complainants  ? 
and  therefore  this  bill  cannot  be  sustained  upon  the  principles  before  stated. 

It  may  be  said  that  strictly  speaking  such  an  examination  as  I  have  given 
the  facts  in  this  case  is  not  within  the  scope  of  an  opinion  upon  this  state  of 
the  pleadings — that  may  be  so — but  in  a  case  of  such  great  moment,  one 
involved  in  the  immense  expense  which  has  attended  and  will  attend  this  lit- 
igation, I  have  deemed  it  my  duty  to  lay  before  the  parties  interested  such 
views  as  I  have  entertained  of  those  facts,  hoping  it  may  be  attended  with 
beneficial  consequences. 

As  to  the  third  ground,  the  charge  of  fraud,  as  I  intend  to  examine  that 
in  connection  with  the  ground  of  defence  set  up  under  the  statute  of  limita- 
tions, I  shall  leave  it  for  the  present. 

Teller,  one  of  the  complainants,  derives  his  descent  Trom  the  daughter  of 
Sarah  RoelofT;  and  in  order  to  get  rid  of  the  effect  of  a  misjoinder  of  par- 
ties complainant  having  interest,  with  those  having  none,  which  it  is  charged 
is  fatal  in  a  bill  of  this  kind,  it  is  insisted  that  the*  daughter  of  Sarah  Roe- 
loff  died  when  the  Dutch  law  was  in  full  force,  and  that  her  children  all 
equally  inherited.  Whereas  on  the  other  side  it  is  alleged  that  she  died  un- 
der the  English  law,  and  the  descent  was  therefore  liable  to  the  law  of  pri- 
mogeniture. 

The  vice  chancellor  of  the  first  circuit  holds  that  the  English  common  law 
was,  as  a  matter  of  course,  introduced  into  this  colony  immediately  after  the 
conquest  of  1664  ;  and  in  that  I  am  inclined  to  think  he  is  right, 
[  *624  ]    notwithstanding  *the  provision  in  the  articles  of  capitulation  as  to 
the  Dutch  customs  of  inheritances.      But  it  is  not  necessary  to 
contend  for  that  point  here  ;  it  is  sufficient  for  all  the  purposes  of  this  decis- 
ion that  the  English  law  was  established  here  in  the  year  1674.    The  Dutch 
recaptured  the  colony  in  1673,  which  act  of  itself  put  an  end  to  and  extin- 
guished all  the  privileges  and  reservations  in  the  articles  of  capitulation  of 
August,  1664 ;  and  they  retained  it  until   October  31, 1674,  when  they 
ceded  it  to  the  English  in  exchange  for  Surinam.    The  first  English  gover- 
nor after  this  cession.  Sir  Edward  Andres,  on  the  9th  of  November  follow- 
ing, issued  his  proclamation,  declaring  ''  that  the  known  book  of  laws  for- 
merly established  and  in  force  under  his  royal  highness'  gevemment  is  now 
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again  confirmed  by  his  rojal  highness,  the  which  are  to  be^observed  and 
practised,"  &c.  What  was  the  meaning  and  intent  of  this  proclamation  is 
evident  from  the  acts  which  followed  its  promulgation.  Accordinglj  in  the 
city  of  New-York,  at  a  term  of  the  mayor's  court  held  March  13,  1674-5, 
proclamation  was  made  of  the  governor's  order  that  all  persons  intending  to 
continue  under  the  English  government  should  come  in  at  the  ringing  of  the 
bell  on  the  next  Monday,  to  take  the  oaths  of  allegiance  and  fidelity.  On 
the  day  mentioned,  Cornelius  Stenwyck,  William  Beeckman,  Nicholas  Bay- 
ard, Johannes  De  Piester,  and  divers  others  appeared^andj  demanded  a  con- 
firmation of  their  former  privileges  granted  them  by  Gov.  Nicolls,  who  sign- 
ed the  articles  of  capitulation.  The  president  requested  to  know  what  they 
were.  They  answered,  *•  1.  To  have  the  liberty  of  the  church.  2.  That 
their  people  shall  not  be  prest.  8.  That  the  article  of  inheritances  be  con- 
firmed. 4.  That  they  shall  not  be  obliged  to  take  up  arms  against  their  own 
nation."  All  which  they  requested  the  court  to  inform  the  governor  of,  pre- 
vious to  taking  the  oaths,  (being  the  same  privileges  as  to  the  Dutch  inheri- 
taiices  reserved  by  the  articles  of  1664.)  The  governor's  answer  was-^ 
^^  That  without  condition,  articles  or  provisoes,  they  must  take^the  oaths, 
otherwise  to  stand  to^the  censure  and  penalty  in  the  laws  set  forth.  And 
at  five  meetings  of  the  court  subsequenUy,  314  citissens  took  the  oaths  re- 
quired. 

*There  has  been  considerable  anxiety  manifested  in  the  course  [  *625  ] 
of  this  argument,  to  show  that  there  were  no  colonial  laws  prev- 
ious to  the  enactments  of  1691,  or  that  they  were  of  such  a  loose  and  vague 
description  as  to  merit  no  attention  ;  and  that  even  those  had  probably  been 
lost  or  destroyed ;  and  for  that  purpose,  2  Qrahaniz  Histary  of  iht  United 
States^  225,  and  Smithes  Bxstory  of  NeuhTorh,  4to.  124,  have  been  eUed. 
It  is  really  strange  how  such  matters  get  into  histories,  and  pass  from  one 
age  to  another  without  contradiction.  The  truth  is  that  those  laws  of  the 
colony  of  New-York  enacted  in  the  years  1683,84  and  85,  are  generally  as 
well  worthy  of  attention  as  any  which  have  been  passed  since,  but  never 
having  been  printed,  the  public  know  littie  or  nothing  about  them ;  and  they 
are  all  now  preserved  in  the  office  of  the  secretary  of  state.  But  it  would  be 
well  probably  if  those  laws  could  be  discredited  in  this  case  for  they  show  clear- 
ly that  the  English  common  law  was  established  in  this  colony  immediately 
after  its  cession  by  the  Dutch  in  1674,  if  not  previously.  Thus  we  find  by 
the  charter  of  liberties  enacted  in  1688,  it  is  provided  that  every  freehold- 
er shall  have  a  vote  in  the  election  of  representatives  to  the  general  assem- 
bly, and  the  article  concludes  in  the  following  language :  ^'  By  freeholders 
is  understood  every  one  who  is  so  understood  according  to  the  laws  of  Eng- 
land." The  same  charter  also  declares,  *'  That  from  henceforwar4  no  lands 
within  this  province  shall  hh  esteemed  or  accompted  as  a  chattel  or  personal 
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estate,  but  an  estate  of  inheritance,  according  to  the  customs  and  practice 
of  his  Majesty's  realmc  of  England."  To  show  that  they  meant  the  same 
should  be  conveyed  as  lands  were  in  England,  they  also  by  the  same  instm- 
ment  enact — "  that  no  estate  of  a  feme  covert  shall  be  sold  or  conveyed, 
but  by  deed  acknowledged  by  her  in  some  court  of  record,  the  woman  being 
secretly  examined  if  she  doth  it  freely  without  the  threats  or  compulsion  of 
her  husband." 

This  does  not  look  as  if  the  law  was  vague  and  indefinite,  and  to  use  the 
words  of  one  of  the  authorities  cited,  shew  there  was  any  difficulty  in  know- 
ing what  the  law  was. 
[  *626  ]  *But  this  is  not  all  the  proof  which  exists  from  our  public  re- 
cords and  laws,  which  show  that  the  English  cotnmon  law  was 
adopted  in  this  colony  as  early  at  least  as  I  contend  for,  if  the  Dutch  law 
ever  existed,  and  was  recognized  after  August,  1664.  During  the  same 
session  the  legislature,  October  29, 1683,  passed  "  An  act  to  settle  courts 
of  Justice,"  by  which  they  established  a  "  high  court  of  chancery" — *'  to 
hear  and  determine  all  matters  in  equity" — and  a  common  law  court,  occu- 
pying the  position  of  our  present  supreme  court,  with  "  power  and  jurisdic- 
tion to  hear,  try  and  determine  all  matters,  causes  and  cases,  capital,  crimi- 
nal or  civil,  and  causes  tryablc  at  common  law."  It  ij  further  shown  that 
the  English  common  law  was  so  established  in  this  colony,  and  that  for  that 
reason  the  colonial  legislature  deemed  it  necessary  on  the  same  day  on  which 
they  passed  the  above  law  establishing  those  courts  of  equity  and  law,  to 
enact  *'  An  act  for  regulating  former  mortgages,"  the  object  of  which  was 
to  confirm  some  mortgages  which  had  been  given  according  to  the  Dutch 
mode  of  conveyancing,  provided  they  should  be  foreclosed  cr  renewed  with- 
in eighteen  months.  And  in  the  preamble  of  this  act  they  recite — that 
^'  it  hath  been  the  custom  and  practice  of  the  ancient  inhabitants  of  this 
province  commonly  called  Dutch,  to  use  and  exercise  the  methods  of  their 
own  nation  in  mortgages  of  lands,  houses  and  tenements,  tcJiich  t>  not  ac- 
cording to  the  usage  and  method  of  England^  and  the  now  established  laics 
of  this  province. ^^ 

It  has  been  urged  by  the  counsel  for  the  complainants  that  there  were 
now  existing  many  estates  held  under  the  Dutch  conveyances  made  many 
years  subsequent  to  the  articles  of  capitulation,  which  conveyances  were 
bad  at  the  common  law,  and  that  therefore  the  inference  was  irresistible 
that  the  Dutch  law  continued  in  force  for  a  long  series  of  years  subsequent 
to  the  capitulation  of  the  year  1664.  That  such  conveyances  were  made, 
there  is  not  any  doubt,  and  it  is  equally  clear,  that  they  were  bad  at  com- 
mon law,  but  the  inference  so  sought  to  be  drawn,  does  not  ansc,  and  ia 
rebutted  by  the  facts  now  existing,  as  shewn  by  the  statute  last  above  cit- 
ed ia  relation  to  the  Dutch  mortgages;  and  alsofrcon  the  fact  that  the 
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colonial  legislature  •from  time  to  time  enacted  laws  for  the  pur-  [  *627  ] 
pose  of  confirming  the  estates  said  to  be  created  under  those  con- 
veyances, which  would  not  have  been  necessary,  if  it  was  true  that  the 
Dutch  law  existed  in  force  as  thus  claimed.  So  by  the  *'  Act  of  settlement," 
passed  November  2d,  1683,  they  confirmed  the  titles  of  all  persons  who  hod 
been  in  the  actual  possession  of  lands  for  four  years  prior  to  the  passage  of 
that  law  ;  reserving  the  right  of  "  all  persons  under  age,  feme  covert,  non 
compos  meniiBy  imprisoned,  or  beyond  the  seas" — thus  again  showing  most 
clearly,  that  in  all  matters  relating  to  estates,  they  were  governed  by  the 
common  law,  and  not  by  the  civil  law  as  established  under  the  Dutch  gov- 
ernment; and  they  required  this  act  o*f  settlement  to  be  published  and  pro- 
claimed at  the  town  house  in  each  town  in  the  province,  three  several  days 
within  four  months  after  its  passage.  And  so  the  very  instance  cited  by 
the  counsel  of  the  devise  of  the  manor  of  Fordham  to  the  Dutch  reformed 
church  in  New- York,  proves  my  position  ;  for  if  it  had  been  good  under  the 
Di\tch  law,  and  that  law  had  been  in  force  when  the  devise  was  made,  it 
wAld  not  have  been  necessary  to  obtain  its  confirmation  from  the  colonial 
legislature,  in  the  year  1755. 

The  same  legislature  also  in  the  same  year,  1683,  by  ^^  An  act  to  prevent 
frauds  in  conveyancing  lands,"  and  by  "  An  act  to  prevent  deceit  and  forge- 
ry," adopted  the  English  common  law  in  relation  to  conveyancing  and  livery 
of  seisin  ;  and  they  also  at  the  same  time  declared  that  the  same  should  not 
"  include  the  former  deeds,  mortgages  or  conveyances,  but  leave  them  in 
the  same  condition  as  they  were  before  the  passage  of  the  act."  Our  an- 
cient statutes  and  public  records  thus  teem  with  evidence  tending  to  show 
that  the  common  law  of  England  was  the  law  of  the  land  in  this  colony  from 
the  year  1674 ;  and  the  reason  why  so  little  is  said  on  that  point  in  the  stat- 
utes subsequent  to  the  year  1691^  is  that  it  was  regarded  as  settled  by  pre- 
vious enactments.  If  this  was  not  the  fact,  the  various  courts  of  the  pro- 
vince, and  among  them  those  of  the  highest  judicial  authority,  must  have  ex- 
isted for  many  years  without  any  legal  basis  ;  a  supposition  too 
absurd  to  be  entertained  for  one  moment.  That  'historians  who  [  *628  ] 
have  written  since  the  period  of  our  revolutionary  contest,  or  even 
those  who  framed  their  works  some  sixty  or  seventy  years  after  those  enact- 
ments, should  have  fallen  into  the  error  of  supposing  those  statutes  had  no 
existence)  or  were  lost,  is  not  so  very  strange,  when  we  are  informed  that 
none  of  the  statutes  of  this  colony  prior  to  the  year  1691  were  ever  printed, 
with  the  exception  of  one  or  two  single  acts  ;  and  tliat  but  three  complete 
manuscript  copies  of  those  statutes  have  ever  existed,  one  of  which  was  pre* 
served  in  the  office  of  the  secretary  of  state,  now  in  the  city  of  Albany ;  ano- 
ther in  the  office  of  the  clerk  or  register  in  Kings  county,  where  it  still  re- 
maiosy  although  not  now»  from  its  great  age,  m  an  entirely  perf^ot  sfote ; 
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and  the  third  copy  was  in  the  clerk's  office  at  Southampton,  in  Saffolk  coun- 
ty. Indeed,  so  little  has  the  attention  of  the  public  been  called  to  Uns  cu- 
rious and  valuable  body  of  laws,  that  one  historian,  the  Hon.  Mr.  Wood,  in 
the  earlier  edition  of  his  history  of  Long  Island,  asserted  that  no  legisla- 
ture sat  in  this  colony  between  the  year  1684  and  1691,'and  was  not  con- 
vinced of  his  error  until  some  original  acts  were  shown  which  had  been  passed 
at  the  session  of  1685,  and  he  was  undoubtedly  as  firmly  convinced  that  he 
was  correct  in  his  assertion,  as  ever  Mr.  Graham  or  Mr.  Sm^th  could  have 
been  as  to  the  truth  of  their  allegations  that  those  laws  were  vague  and  inde- 
finite, or  had  been  lost  or  destroyed. 

This  settles  the  question,  that  when  the  daughter  of  Sarah  Roeloff  died,  her 
estate  descended  under  the  English  common  law  ;  and  therefore  the  com- 
plainant Teller  cannot  in  the  manner  in  which  his  descent  has  been  traced, 
have  any  title  to  these  lands,  admitting  for  argument  sake  that  they  belonged 
to  the  complainant's  ancestor.  And  he  having  no  interest  therein,  has  no 
right  to  file  this  bill  against  the  defendants,  and  the  same  should  be  dismiss- 
ed. Teller  having  been  joined  with  the  other  complainants  in  prosecmng 
this  as  one  undivided  claim,  it  is  in  my  judgment  fatal  to  the  whole  bill.  It  is 
true,  there  is  a  strong  distinction  between  joint  demands  and  several  demands, 
and  that  this  distinction  has  been  recognized  in  the  federal  courts 
[  *629  ]  of  the  United  States.  But  it  is  only  where  such  demands  may  be 
disjointed  and  distinctly  appear  as  to  amount  and  extent,  that 
may  be  regarded  as  separate  or  several  demands,  so  as  to  authorize  the  bill 
to  be  dismissed  as  to  such  of  the  complainants  who  have  no  title,  and  to  be 
held  good  as  to  others ;  and  not  in  a  case  like  the  present,  where  the  anH>unt 
and  extent  of  the  interest  no  where  appears  upon  the  face  of  the  pleadings, 
but  on  the  contrary  is  shewn  to  be  an  undivided,  indefinite  interest,  and  one 
which  in  all  human  probability  never  could  be  ascertained,  even  by  years  of 
labor.  A  general  demurrer  to  the  whole  bill  has  been  repeatedly  held  good, 
where  a  party  having  an  interest  joins  with  him  as  a  complabant,  another 
having  no  interest,  if  the  fact  appears  upon  the  face  of  the  pleading,  as  it 
does  in  this  instance. 

As  another  ground  for  sustaining  this  bill  and  the  claim  founded  upon  it, 
it  is  urged  that  the  corporation  of  Trinity  Church  was  under  a  disability  to 
acquire  title  to  these  premises,  they  having  at  that  time  the  full  amount  of 
revenue  allowed  by  the  act  of  1704.  And  to  show  this,  the  complainants 
set  forth  that  act,  which  declares  that  the  property  to  be  acquired  by  that  cor- 
poration shall  not  exceed  the  yearly  rent  of  ^500 ;  and  they  then  allege  that 
in  the  subsequent  year,  1705,  the  colonial  legislature  granted  to  that  corpo- 
ration the  Duke's  farm,  or  as  it  was  also  called,  the  King's  farm,  at  the 
annual  rent  of  8«.  This  provision,  if  confined  as  the  bill  seems  to  claim,  to 
the  value  of  £500  as  it  then  existed,  there  is  nothing  to  show  th^t  these  de- 


'    / 

/ 

OP  THE  STATE  OF  NEW-YOfiiiV  629 


Alba&y,  December,  1840.— Humbert  t.  Trinity  Clik 

fendantB  ever  did  at  any  time  acquire  any  real  estate  which  wab^  at  the  time 
of  its  acquisition,  above  the  yearly  rent  of  j£500 — ^for  I  presume  no  one 
will  contend  that  upon  such  a  limitation,  an  estate  fairly  within  it  at  the  time 
of  acquisition  will  become  divested  by  a  subsequent  rise  in  its  value.  Such 
an  unreasonable  view  of  the  case  cannot  be  pretended  by  any  one  who  has 
^ven  it  the  least  thought.  If  it  should,  however,  be  so  contended,  then  the 
je500  of  the  year  1704,  is  not  the  £500  of  the  year  1840,  as  all  must 
know  who  have  given  the  subject  the  least  examination,  for  the  decrease  in 
the  value  of  money,  and  the  increase  in  the  value  of  grain  and 
other  commodities  have  greatly  changed  *the  real  amount  of  that  [  *630  ] 
restriction.  Such  is  the  principle  upon  which  the  fellowships  in 
many  of  the  colleges  in  England,  are  retained  at  this  day,  although  in  terms 
vacated  by  their  corporation  statutes  made  some  century  or  two  previous, 
upon  the  incumbent  obtiuning  an  estate  or  perpetual  pension  of  the  yearly  value 
of  £5.  This  principle  is  advocated  and  sustained  in  a  work  of  great  authority 
and  learning,  entitled  the  ^^  Chronicon  Preciosum,"  by  Bishop  Fleetwood ; 
published  in  8vo.  London,  in  the  year  1745.  In  this  view  of  the  case  the  ob- 
jection is  without  foundation.  But  there  is  another  aspect  in  which  it  may  be 
regarded,  which  is  equally  fatal.  This  restriction  is  a  mere  question  of 
governmental  policy,  and  individuals,  as  such,  have  nothing  to  do  with  it, 
and  no  control  over  it :  and  the  utmost  that  can  be  said  of  it  is,  that  the  tide 
of  the  corporation  is  perfectly  good  as  to  the  whole  world  even  if  it  should 
exceed  that  restriction  in  its  annual  rents,  and  it  is  not  for  that  reason  void, 
but  only  voidable  at  the  instance  of  the  supreme  power.  In  my  opinion, 
however,  even  this  is  a  strained  view  of  the  case.  I  do  not  even  believe  it 
to  be  voidable^— the  estate  must  at  the  time  of  its  acquisition  be  of  a  greater 
yearly  income  than  the  amount  of  the  restriction  to  g^ve  that  restriction 
vitality.  And  the  fact  that  an  estate  should  many  years  afterwards  acci- 
dentally, by  building  a  city  upon  it,  or  for  any  other  cause,  acquire  a  greater 
value,  will  never  authorize  the  application  of  that  restrictive  principle. 

I  have  now  disposed  of  all  the  material  questions  arising  in  this  case  ex- 
cept that  of  the  statute  of  limitatioTifH-the  application  of  which  forms  one  of 
the  most  important  points  to  be  decided. 

The  complainants  show,  upon  the  face  of  their  bill,  that  these  defendants 
have  been  in  the  exclusive  possession  of  the  premises  which  they  now  claim 
for  more  than  forty  years,  previous  to  the  commencement  of  the  present  suit ; 
and  they  do  not  set  forth  any  excuse  sufficient  at  law  or  in  equity  to  take  their 
case  out  of  the  general  rule,  that  a  suit  will  be  barred  by  lapse  of  time  unless 
commenced  within  twenty  years  after  the  complainant's  right  of  ac- 
tion accrues.  *It  is  true  they  do  not  set  this  forth  in  express  terms,  [  *631  ] 
but  they  do  say  that  before  the  revolution  this  corporation  obtiun- 
ed  possesdon  under  claim  of  the  grant  of  the  king's  farm,  and  with  the  in- 
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tent  to  deprive  the  Bogardus  heirs  of  their  estate  ;  and  that  they  have  con* 
tinued  in  the  possession  thereof,  and  in  the  actual  receipts  of  the  rents  and 
profits  ever  since.  If  this  does  not  constitute  an  advene  pouM^on^  that  is, 
a  possession  inconsistent  with  any  title  in  the  complainants,  I  must  confess 
that  I  would  find  it  difficult  ever  to  comprehend  the  meaning  and  extent  of 
that  term.  The  complainants  do,  it  is  true,  make  many  and  various 
allegations  connected  with  this  admitted  possession.  In  one  of  which,  after 
describing  certain  alleged  wrongs  and  trespasses,  they  charge,  '^  and  in  this 
way  a  variety  of  lodgments  were  from  time  to  time  made  by  the  said  corpo- 
ration in  the  more  accessible  and  exposed  parts  of  the  Bogardus  lands,  par- 
ticularly the  Bowery  lands  aforesaid,  which  lay  to  the  south  of  Messpats 
kill,  and  not  far  distant  from  the  northerly  extremity  of  the  King's  farm." 
From  what  I  have  previously  said  in  relation  to  this  farm  bounded  upon 
Messpats  kill,  it  must  be  evident  to  most  persons  that  this  bill  has  been  care- 
fully drawn,  not  so  much  with  a  reference -to  what  can  be  proved  in  the  case, 
as  to  make  out  €l  prima  facie  claim  which  would  compel  the  defendants  to 
exhibit  and  set  forth  their  title  deeds  and  documents,  and  thus  enable  the 
complainants  to  avail  themselves  of  any  weak  point  which  they  might 
discover  in  them,  from  carelessness  in  the  mode  of  preparing  papers  at  that 
distant  period,  or  from  the  loss  or  destruction  of  some  connecting  links  in 
the  chain  of  documentary  evidence  during  so /nany  ages  as  have  elapsed 
since  this  title  was  originally  granted  to  these  defendants  ;  and  it  also  serves 
to  shade  the  aspect  of  that  long  catalogue  of  wrongs  and  grievances  elabo- 
rately portrayed  in  the  complainants'  bill. 

All  those  charges  of  tearing  down  fences,  and  forcible  ejectments,  arc 
entirely  matters  of  inducement,  and  not  facts  important  to  the  decision  of 
this  cause  ;  for,  suppose  them  all  true,  unless  the  complainants  could  estab- 
lish a  clear  and  good  title  to  the  premises  in  question,  they  could 
[  *632  ]  *uot  sustain  their  action  by  reason  of  those  matters,  let  them  be 
alleged  in  however  strong  language.  And  further,  if  their  title 
to  the  premises  was  not  good,  all  these  ejectments  and  dispossessions  were  no 
more  than  they  deserved  for  trespassing  upon  the  lands  which  did  not  belong 
to  them — which  shows  conclusively  that  such  matters  can  only  be  stated  by 
way  of  inducement.  These  complainants  can  have  no  good  title  if  the  law 
presumes  against  it,  or  if  the  law  presumes  such  title  to  be  in  another  pe^ 
son.  So  a  receipt  for  twenty  years  of  rent  issuing  out  of  land  is  on  the 
common  principle  prima  facie  evidence  of  title.  Matthews  on  Presumptive 
JEvid.  310.  On  the  like  principle  a  non-payment  for  a  long  period  of  a  rent 
charged  upon  land,>will  operate  as  a  presumptive  bar  to  the  grantee  of  the 
rent.  Ibid.  811.  In  this  c^e  it  appears  upon  the  face  of  the  pleadings 
that  the  defendants  have  been  in  the  receipt  of  the  rents  of  these  premises 
for  about  half  a  century  ;  and  that  the  complainants  Jiave  been  goi  of  the 
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possession  of  the  premises,  and  out  of  the  receipt  of  the  rents  for  the  same 
period ;  and  nothing  appears,  that  I  can  see,  from  a  careful  examination  of 
the  bill,  which  can  bar  the  presumptions  which  thus  arise  from  that  state  of 
facts. 

The  complainants,  however,  endeavor  to  get  over  the  plain  and  obvious 
provisions  of  the  statute  of  limitations,  by  engrafting  upon  it  an  exception 
which  it  does  not  contain  :  that  those  claiming  such  title  must,  in  addition  to 
their  possession,  know  it  to  be  honest,  and  their  original  entry  must  be  made 
in  good  faith.  If  this  doctrine  be  sustained,  the  result  will  be,  that  in  all 
trials  of  ejectment  where  the  title  of  tho  defendant  is  sought  to  be  sustained 
on  a  long  and  quiet  possession,  it  will  not  be  the  title  which  will  be  tried,  but 
the  good  faith  with  which  the  entry  upon  the  land  was  made,  probably  a 
century  or  more  ago,  a  fact  which  it  would  be  impossible  to  show  in  nine  cas- 
es out  of  every  ten.  It  would  enable  any  person,  without  having  the  least 
shadow  of  title,  to  harass  and  perplex  with  a  long  and  costly  litigation,  the 
owners  of  lands  and  estates  which  have  been  in  their  families  for  many  ages, 
by  filing  bills  against  them  containing  allegations  of  fraud  in  the 
original  entry.  It  can  ^never  be  that  such  is  law  in  this  state,  or  [  *638  ] 
in  any  other  community  where  the  rights  of  individuals  in  person 
and  estate  arc  protected.  If  parties  have  legal  claims  to  property,  they 
should  settle  their  controversions  before  time  has  drawn  its  veil  over  all  the 
transactions  connected  with  it ;  before  the  witnesses  who  could  testify  as  to 
the  truth  of  the  facts  thus  alleged  are  all  departed  to  their  long  account ;  and 
beforo  the  documents  and  written  evidences  which  would  explain  and  make 
clear  many  things  now  in  doubt  and  obscurity,  are  destrojed  or  lost.  If 
they  wait  until  after  all  this  has  taken  place,  they  cannot  reasonably  expect 
that  any  court  will  give  an  extra  liberal  construction  to  the  statute  of  limit- 
ations for  the  purpose  of  letting  in  their  claim.  They  must,  for  the  sake 
and  preservation  of  their  own  rights  and  their  own  property,  and  that  of  the 
whole  community,  which  would  be  jeopardized  by  the  establishment  of  a  dif. 
ferent  rule,  look  for  an  application  of  that  statute  in  its  plain  and  clear  inter* 
pretation  to  their  case. 

I  can  see  no  good  reason  for  sustaining  this  claim,  either  upon  the  facts 
or  the  law  of  the  case  as  set  forth  by  the  complainants  themselves  ;  and  I 
am  therefore  in  favor  of  affirming  the  decree  of  the  chancellor. 

By  Senator  Lee.  The  decree  should  be  affirmed,  for  the  reasons  and  on 
the  grounds  assigned  by  the  chancellor. 

It  appears  on  the  face  of  the  bill,  that  the  complainants'  claim  is  barred 
by  lapse  of  time,  as  the  defendants  are  admitted  to  have  been  in  exclusive 
possession,  exercising  acts  of  ownership,  as  selling,  leasing,  &c.  since  1785  ; 
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and  it  is  not  averred  that  any  ancestors  of  the  complainant  have  been  in  pos- 
sesion since  that  period. 

But  the  bill  is  drawn  with  a  view  to  take  the  case  out  of  the  operation  of 
the  statute  of  limitations,  and  defeat  the  defence  of  adverse  possession  by 
the  charge  of  frcaiduUnt  intent  in  obtaining  the  ori^nal  grant  and  in  taking 
possession.  Without  examining  here  how  far  fraiid  in  the  inception  of  an 
adverse  possession  invalidates  it,  or  how  far  the  decision  of  this 
[  •634  ]  court  in  Livingston  v.  Peru  Iran  Oompcmy  •is  to  be  regarded  as 
establishing  that  doctrine,  I  think  that  the  facts  set  forth  do  not 
warrant  the  application  of  that  rule  in  any  shape.  The  charge  seems  to  be 
that  oifrauiulent  intent — morally  bad  indeed,  but  not  embodied  or  exhibit- 
ed in  any  firaudulent  act,  instrument  or  deed.  It  is  therefore  wholly  intan- 
gible. The  grant  to  the  church  is  not  questioned ;  it  is  confessedly  good, 
whether  its  boundaries  include  the  contested  lands  ot  not.  There  is  no  frau- 
dulent act  charged,  such  as  to  vitiate  an  instrument  or  deed.  The  distinc- 
tion between  a  fraudulent  or  illegal  act^  and  an  intent  or  affeMon  of  the 
mindj  not  susceptible  of  proof,  is  well  established  in  Van  Ne%%  v.  Samilbon^ 
19  Johns,  B.  372,  where  Chief  Justice  Spencer  says,  ^^  Instead  of  a  trial 
of  fact,  the  inquiry  would  be  as  to  the  secret  operations  of  the  mind  and 
thought,"  which  the  court  held  to  be  a  bad  allegation.  See  to  the  same 
purpose  the  opinion  of  Mr.  Justice  Sutherland,  in  The  People  v.  JUanhat- 
tan  Compamf^  9  Wenddly  377.  Here  the  bill  states  that  the  property  is 
claimed  by  the  defendants  under  color  of  the  purchase  and  of  the  patent 
from  Governor  Gombury  ;  or,  as  it  is  said  in  another  place,  they  claim  ihsA 
the  lands  are  within  the  scope  of  that  instrument  or  patent. 

The  buying  out  and  receiving  a  conveyance  from  one  of  the  heirs  agunst 
whom  the  church  had  long  claimed  title,  and  over  whose  possession  they  had 
exercised,  or  claimed  and  attempted  to  exercise  acts  of  ownership,  afford  no 
legal  presumption  of  abandonment  of  prior  titie.  The  church  has  had  an 
exclusive  adverse  possession  since  1785,  on  the  shewing  of  the  bill ;  and  it 
there  also  appears  to  have  commenced  under  claim  of  tide  from  the  Combu- 
ry  patent,  a  titie  wholly  adverse  to  that  under  which  the  complidnants 
claim. 

I  cannot  see  how  the  question  of  original  titie  can  now  be  opened,  without 
overthrowing  the  known  conservative  policy  of  our  law  as  to  limitation  of 
real  actions,  and  the  possession  of  real  estate,  as  well  as  disregarding  the 
express  provisions  of  our  present  and  former  statutes  on  these  heads.  Such 
a  precedent  would  open  the  flood-gate  to  litigation,  and  shake  the  security  of 
tities  to  large  tracts,  in  our  older  counties,  where  it  is  well  known 
[  •685  ]  that  owing  to  ancient  prejudices  •against  recording,  and  other  cir- 
cumstances, large  numbers  of  freeholders  have  no  other  evidence 
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of  title,  than  ancient  and  hitherto  undisputed  possession  in  themselves  and 
their  ancestors. 

I  do  not  think  that  the  case  is  affected  hy  the  general  doctrine  claimed 
to  be  asserted  in  Livingston  v.  Peru  Iron  Company^  9   Wendell,  515,  that 
possession  commencing  under  a  fraudulent  or  void  deed  cannot  be  consider- 
ed as  adverse.     Yet  lest  that  decision  be  supposed  so  apply  here,  I  would 
remark,  that  we  ought  to  distinguish  between  the  reasoning  of  Chief  Justice 
Savage  and  the  decision  of  the  court,  a  majority  of  whom  voted  with  him. 
The  chief  justice  applies  the  rule  to  all  possessions  claiming  to  be  adverse, 
whether  to  bar  a  recovery  or  to  make  void  a  conveyance  by  the  true  owner 
while  out  of  possession.     The  case  before  the  court  involved  only  the  latter 
point,  and  the  two  questions  do  not  stand  on  the  same  ground,  nor  does  the 
decision  of  one  necessarily  dispose  of  the  other.     Our  revised  statutes,  in 
re-enacting  the  rule  of  law  which  had  already  been  established,  judicially, 
declare,  "  that  every  grant  of  land  shall  be  absolutely  void,  if  at  the  time 
of  the  delivery  thereof  such  lands  shall  be  in  the  actual  possession  of  a  pei^ 
son  claiming  under  a  title  adverse  to  that  of  the  grantor."     1  R.  8.  789 
The  decision  of  the  court  in  the  case  referred  to  is  claimed  as  establishing 
the  principle,  that  a  deed  fraudulently  obtained  from  the  owner,  or  otherwise 
voidable  by  him,  does  not  enable  the  grantee  to  claim  a  title  adverse  to  the 
true  owner  so  as  to  invalidai!b  a  second  conveyance,  but  that  the  first  being 
voidable,  the  second  is  good,  though  from  a  grantor  out  of  possession.     But 
as  to  possessory  titles  acquired  by  lapse  of  time,  the  rule  previously  settled 
by  judicial  exposition  is  thus  fixed  by  legislative  enactment :  '^  Whenever 
the  occupant,  or  those  under  whom  he  claims,  entered  into  possession  of  any 
premises,  under  claim  of  title  exclusive  of  other  right,  founding  such  claim 
upon  some  written  instrument  as  being  a  conveyance  of  the  premises  in 
question,  and  there  has  been  continued  occupation  and  possession  of  the 
premises  under  such  claim  for  twenty  years,  the  premises  shall  be 
deemed  to  be  held  adversely."     2  R,  S.  294.     Here  the.*fact     [  •GSG  ] 
of  the  claim  being  founded  upon  some  written  instrument,  coupled 
with  twenty  years'  possession,  is  all  that  is  required  in  order  that  ^^  the 
premises  shall  be  deemed  to  be  held  adversely."     The  question  whether 
the  original  adverse  possession  commenced  under  a  valid  deed  is  not  to  be 
inquired  into,  as  perhaps  it  could  be  under  the  construction  attempted  to  be 
given  to  the  decision  in  Livingston  v.  The  Peru  Iron  Company^  were  it  an 
adverse  possession  to  bar  a  subsequent  deed  given  by  the  true  owner  out  of 
possession,  and  before  any  possessory  title  had  accrued  by  lapse  of  time. 

I  have  hitherto  considered  the  case  of  Livingston  v.   The  Peru  Iron 
Company^  as  others  seem  to  view  it,  as  establishing  the  principle,  that  a 
deed  fraudulently  obtained  is  not  available  as  the  foundation  of  an  adverse 
Vol.  XXIV.  60 
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possesBion.  For  myself  I  find  nothing  in  that  decision  warranting  that  con- 
clusion, and  I  humbly  conceive  it  settles  no  such  principle,  and  establishes 
no  such  rule.     I  shall  therefore  examine  it  something  more  at  large. 

The  chancellor  had  in  that  case  decided  that  the  deed  to  Murray  un- 
der which  the  defendant  claimed  to  derive  title,  was  fraudulently  obt:dned 
and  was  voidable  on  account  thereof,  but  not  void ;  and  that  the  possession 
under  it,  there  being  a  subsisting  deed,  was  adverse ;  and  that  in  conse- 
quence thereof  the  legal  title  to  the  premises  in  question  did  not  pass  to  the 
complainant,  H.  R.  Livingston  by'  the  deed  executed  to  him  by  his  father, 
while  such  premises  were  thus  adversely  held  and  occupied  under  such  void- 
able deed.  I  nowhere  find  in  the  opinion  of  the  chief  justice,  that  a  deed 
obtained  by  fraud  is  thereby  rendered  void  ;  nor  that  a  possession  held  un- 
der a  voidable  deed  may  not  be  adverse.  The  positions  urged  by  the  chief  jus- 
tice as  the  foundation  of  the  conclusions  to  which  he  arrives  in  that  opinion, 
are,  1st.,  that  to  render  a  conveyance  by  the  true  owner  void  as  to  the  person 
claiming  by  possession,  that  person  must  have  possession  at  the  time  of  the 
execution  of  such  conveyance,  and  that  such  possession  must  be  adverse  to 
such  owner ;  that  when  the  person  claiming  to  hold  by  possession  has  no 
written  evidence  of  title,  but  claims  by  parol  to  be  the  owner, 
[  *637  ]  there  must  be  actual  occupancy  a  pedis  posaessioj  a  ^substantial 
enclosure  by  fence,  sufficient  for  the  protection  of  the  crops,  and 
it  must  be  marked  by  definite  boundaries,  and  that  there  was  in  that  case 
no  such  adverse  possession  and  none  within  any  of  the  acknowledged  princi- 
ples on  that  subject ;  that  there  was  nothing  like  an  adverse  possession  inde- 
pendent of  the  deed,  &c.  ;  and,  2d.  that  where  the  possession  is  claimed  to 
be  under  a  paper  title^  it  must  be  a  subsisting  and  not  a  void  deed,  and  that 
such  deed  must  describe  the  premises  claimed  to  be  so  held  adversely.  But 
he  admits  that  it  is  not  necessary  that  such  deed  should  be  a  valid  one,  or 
should  convey  a  valid  title.  He  says  that  it  is  urged  that  a  deed  voidable 
only  must  be  avoided  by  special  pleading.  This  he  does  not  controvert,  but 
admits,  in  answering  thereto,  when  the  deed  is  void,  the  plea  is  non  est  fac- 
tum ;  and  that  the  deed  in  that  case  under  which  the  defendant  claimed  to 
hold  adversely  was  not  merely  voidable,  but  was  absolutely  void ;  a  nullity 
and  no  need.  He  says  a  deed  under  seal  cannot  be  executed  by  an  attor^ 
ney  without  authority  under  seal ;  that  the  deed  in  that  case  was  executed 
by  the  Sperrys  as  the  attornies  of  John  Livingston,  and  that  they  had  no 
authority  from  him  to  execute  it ;  that  they  had  no  authority  other  than  a 
letter  from  Livingston  directing  them  to  contract  with  Palmer  for  the  sale  of 
the  premises  to  him,  and  this  letter  containing  the  directions  was  obtained  by 
fraud  and  was  therefore  void  ;  and  that  even  from  the  authority  thus  obtain- 
ed, the  Sperrys  entirely  departed  by  executing  a  full  covenant  deed  of  the 
premises  not  to  Palmer  but  to  Murray.    He  therefore  insists  that  the  deed 
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thus  executed  was  not  the  deed  of  John  Livingston,  but  was  utterly  void, 
an  entire  nullity,  and  that  any  pretended  entry  under  it  was  an  entry  with- 
out any  deed.  To  show  that  that  decision  was  confined  to  this  one  prin- 
ciple,  that  the  deed  was  void,  and  not  merely  voidable,  he  adds,  *'  It  may  be 
said  that  if  the  deed  is  void,  then  the  remedy  at  law  is  complete,  and  a  re- 
sort to  ajcourt  of  equity  was  unnecessary."  To  that  objection  he  says,  it  is 
a  sufficient  answer  that  the  point  was  not  raised  nor  discussed  in  the  court 
below,  and  besides  the  bill  seeks  a  discovery.  These  seem  to  me  to  be  the 
conclusions  of  Chief  Justice  Savage  in  that  case  with  whom  the 
•court  concurred  in  opinion.  I  therefore  look  in  vain  for  any  au-  [  'GSS  ] 
thority  in  that  case  for  the  principle  insisted  on,  that  an  adverse 
possession  cannot  be  set  up  on  a  possession  obtained  under  a  deed  procured 
with  a  fraudulent  intent,  or  by  acts  and  representations  actually  fraudulent. 

I  further  consider  it  important  for  the  peace  and  security  of  titles  to  up- 
hold the  decision*  of  the  vice  chancellor  as  to  one  point,  i.  e.,  that  the  man* 
ner  of  acquiring  the  complainants'  titles,  the  term  and  extent,  not  of  prop 
erty,  but  of  estate,  should  be  made  to  appear,  before  the  defendants  can  be 
called  upon  to  answer.  The  claimants  have  not  deduced  2k  prima  fade  title. 
For  the  ordinary  period  of  two  or  three  generationSj  and  until  1786,  the 
law  of  primogeniture  and  the  preference  of  the  male  line  prevailed,  what- 
ever may  have  been  the  earlier  law  of  the  colony  during  the  Dutch  govern- 
ment, and  immediately  after  the  cession.  The  claimants  state  that  they  are 
"  heirs  with  others,"  but  that  is  to  say  no  more  than  that  they  have  a  legal 
claim.  In  a  bill  of  discovery,  the  obligation  is  imposed  upon  the  complain 
ants  to  make  out  a  prima  facie  title  in  themselves,  before  they  can  call  up- 
on the  party  in  possession  to  disclose  his  title.  The  complainants  in  this 
case  have  not  made  out  such  presumptive  title  by  descent.  They  have  not 
shewn  how  they  are  heirs.  It  does  not  appear  whether  they  claim  through 
the  elder  line,  or  whether  when  they  claim  through  daughters,  there  was  no 
male  line  entitled  to  preference  in  the  order  of  descent.  These  are  facts 
within  the  probable  knowledge  of  the  complainants,  and  essential  to  be  set 
forth. 

I  am  therefore  for  affirming  the  decree. 

By  Senator  Livingston.  It  appears  that  Trinity  Church  has  been  in 
possession  of  the  lands,  now  claimed  by  the  applicants,  certainly  ever  since 
the  year  one  thousand  seven  hundred  and  eighty-five. 

The  legislature  of  this  state,  in  order  to  quiet  old  possessions,  and  render 
secure  the  peaceable  occupation  of  lands  to  persons  who  had  become  pur- 
chasers, or  obtained  by  inheritance  lawfully,  and  without  fraud,  as  respects 
themselves,  and  believing  it  to  be  the  interest  of  the  people  of 
this  •state  that  claims  which  had  lain  dormant  for  a  great  length  [  *QZ9  ] 
of  time,  should  not  be  brought  up  to  turn  men  out  of  the  posses- 


639  CASES  m  THE  COURT  OF  ERRORS 

Albany,  December,  1840. — Hninbert  t.  Trinity  Church. 

sioD  of  their  lands,  and  thereby  keep  open  an  everlasting  door  for  constant 
and  continued  litigation,  productive  only  in  many  cases  of  no  other  result 
excepting  ill  will  and  expense  to  all  the  parties,  passed  a  statute  limiting  the 
time  in  which  actions  to  recover  lands  in  this  state  should  be  brought ;  and 
although  this  act  may  not  strictly  apply  to  a  court  of  equity,  yet  that  court 
will,  I  think,  in  most,  if  not  in  every  case,  follow  the  law  upon  that  subject, 
and  more  particularly  so  when  the  principle  of  the  law  is  intended  to  render 
secure  the  occupants  of  land,  long  possessed,  and  held  without  any  molesta- 
tion or  hindrance,  believing  their  title  to  be  secure  and  legal. 

I  cannot  feel  myself  justified  in  saying  or  believing,  that  the  patent  from 
Queen  Ann  was  obtained  by  fraud.  I  shall  never  be  ready,  or  prepared  to 
believe  in  fraud,  merely  because  it  may  be  presumed,  I  have  a  better  opin- 
ion of  mankind,  and  shall  require  very  substantial  proofs,  whenever  I  am 
compelled  to  believe  it. 

I  do  not  find  sufficient  grounds  iu  the  charges  contained  tn  this  bill,  to  sat- 
isfy my  mind  that  I  ought  to  be  instrumental  in  disturbing  a  possession  of 
such  long  standing. 

This  appears  to  me  to  be  precisely  one  of  those  cases,  where  the  decisions 
of  this  court  should  silence  claims  of  this  nature. 

The  wealth  or  the  poverty  of  the  parties,  dwelt  upon  in  the  argument, 
should  form  no  part  of  our  consideration,  either  one  way  or  the  other,  in 
making  up  our  decision. 

But  in  almost  every  case  of  such  long  standing  and  continued  possession, 
the  injury  and  injustice  would  appear  to  fall  upon  the  party  holding  the  es- 
tate, as  no  absolute  loss  can  accrue  to  the  party  who  never  had  the  proper- 
ty, and  who  in  all  probability  never  knew  of  any  shadow  of  right  he  might 
be  supposed  to  have,  until  some  meddling  and  perhaps  interested  friend  kind- 
ly puts  him  in  the  way  of  going  to  law,  to  obtain  a  pifantom,  but  in  reality 
to  lose  a  substantial  fee.     That  this  case  has  been  brought  in  this  way,  I  do 

not  pretend  to  say,  neither  do  I  believe  it. 
[  *640  ]  *But  I  am  decidedly  opposed  to  all  such  antediluvian  claims, 
and  if  once  it  is  known^  or  believed,  that  estates  and  properties, 
no  master  how  long  they  may  have  been  enjoyed,  or  honestly  possessed  by 
the  occupant,  can  be  disturbed  and  broken  up,  there  is  no  estate,  or  farm  in 
the  whole  country  but  some  individual  may  be  found  to  bring  an  outlandish, 
or  outlawed  claim,  and  break  up  the  peace  of  honest  men  and  their  families, 
and  destroy  the  comfort  of  whole  communities. 

I  am  therefore,  decidedly  of  opinion  that  the  decree  of  the  chancellor 
should  be  affirmed. 

On  the  question  being  put,  ShdU  tki$  decree  he  reversed  f  all  the  members 
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of  the  court  (seventeen  being  present)  answered  ih  the  negative.     Where- 
upon the  decree  of  the  chancellor  was  affirmed. 


« ♦«- 


•Kane  and  wife,  appellantSj  and  Gott  and  others,  respondents.  [  *641  ] 

Where  a  will  was  made  directing  real  estate  to  be  sold,  the  proceeds  to  be  invested,  and  the  in- 
come to  be  applied  to  the  support  of  two  nieces  until  they  arrived  to  the  age  of  twenty  or 
married,  and  then  the  income  to  be  paid  to  them  in  equal  proportions  during  their  respective 
lives  ;  on  the  death  of  one  without  issue,  the  whole  income  to  be  paid  to  the  survivor ;  on  the 
death  of  both  leaving  issue,  the  whole  trust  fund  to  go  to  such  issue :  one  moiety  to  the 
children  of  each,  and  on  the  death  of  the  nieces  without  issue,  the  property  to  go  to  the 
mother  of  the  testator ;  it  was  U£ld,  that  the  nieces  took  immediate  vested  interests 
in  their  respective  moieties  of  the  income  of  the  estate  during  their  lives,  with  a  remainder  to 
the  survivor  for  life  in  the  moiety  of  the  other  dying  without  issue  j  and  that  on  the  death  of 
both  leaving  issue,  the  fund  went  to  their  children.         / 

Real  estate  directed  by  will  to  be  sold,  and  the  avails  to  be  applied  to  the  uses  created  by  it,  is  in 
equity  regarded  as  personal  property ;  and  the  doctrine  of  uses  and  trusts  and  limitations  of  real 
estate  has  no  application  in  such  cases  farther  than  is  expressly  declared  by  statute. 

The  statute  in  regard  to  estates  in  personal  property  treats  only  of  accumulations  of  interest  or  in- 
come and  of  expectant  estates.  The  mode  of  directing  accumulations^  so  as  to/b&  valid,  the  sta- 
tute specially  points  out.  The  suspension  of  absolute  ownership  is  limited  ib  two  lives ;  and 
in  all  other  respects,  limitations  pf^futuxe  or  contingent  estateslare  the  same  as  if  the  subject 
were  real  estate. 

Whether  the  income  in  the  hands  of  the  nieces  is  inalienable^  and  what  is  the  effect  of  a  decree 
declaring  it  so,  quere. 

A  will  may  be  void  in  part  and  yet  good  for  the  residue,  and  such  portions  of  it  as  are  not  contra- 
ry to  law  will  be  saved ;  although  t^  seems  this  conservative  rule  in  the  construction  of  wills 
has  not  always  been  observed.* 

Appeal  from  chancery.  William  Cook  died  seized  of  a  considerable  real 
estate,  and  possessed  of  personal  property  consisting  of  bonds  and  mortgages, 
and  other  securities,  of  the  value  of  about  0120,000.  In  November,  1833, 
be  made  his  last  will  and  testament :  by  the  third  clause  of  which  he  gave,  de- 
vised and  bequeathed  unto  one  John  Gott  and  two  other  persons,  whom  he  sub- 
sequently constituted  executors  of  his  will,  all  his  estate,  both  real  and  person- 
al, upon  t7'U8tj  to  sell  his  real  estate,  (except  certain  specified  por- 
tions,) and  to  invest  the  proceeds  (not  required  to  carry  into  ef-  [  *642  ] 
feet  any  of  the  provisions  of  the  will,)  in  public  stocks,  or  in  bonds 
and  mortgages,  and  in  like  manner  to  invest  and  re-invest  any  other  moneys 
which  should  come  to  their  hands,  so  as  to  make  the  whole  of  his  estate  ac- 
tive, and  yielding  an  income.  By  the  fourth  and  fifth  clauses  of  the  will,  he 
gave  to  Jennet  Cook,  the  widow  of  a  deceased  brother,  the  use  of  a  dwelling 
house  and  furniture,  and  an  annuity  of  $2000  during  her  life  or  widowhood, 

*  Decided  December  S6, 1840. 
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for  the  support  of  herself  and  family.  By  the  sixth  clause,  he  gave  an  annui- 
ty of  $600  to  his  mother,  Candace  Cook.  By  the  seventh  clause,  in  case  of 
the  death  of  his  sister-in-law,  or  her  re-marriage  before  his  nieces  Sarah  and 
Jennet  should  have  attained  the  age  of  twenty  or  be  married,  he  directed  that 
they  should  have  the  use  and  occupation  of  the  dwelling  house  and  furniture, 
and  should  be  supported  and  educated  by  the  executors,  and  each  have  an  an- 
nual allowance  of  $1000.  By  the  eighth  clause,  he  gave  to  his  nieces  respec- 
tively, after  they  arrived  to  the  age  of  twenty  or  were  married,  each  an  equal 
half  of  the  income  of  his  estate,  after  payment  of  the  annuities  to  his  mother  and 
sister-in-law.  By  the  ninth  clause,  in  case  of  the  death  of  either  of  the  nieces 
after  having  attained  to  the  age  of  twenty  without  issue,  he  gave  to  the  survivor 
of  them  the  whole  clear  income  oi  his  estate,  and  in  case  of  the  death  of  either 
leaving  issue,  he  gave  to  such  issue  the  moiety  of  the  income  of  the  estate,  di- 
recting his  executors  to  apply  so  much  thereof  as  should  be  necessary  to  the 
support  and  education  of  such  issue  until  the  child  or  children  should  arrive 
at  the  age  of  21  years,  if  male,  and  20,  if  female  ;  and  if  the  niece  dying  should 
leave  a  husband,  authorizing  the  executors  to  appropriate  a  portion  of  such  mo- 
iety of  the  income  towards  his  support,  and  to  vest  at  interest  the  surplus.  Up- 
on the  issue  attaining  the  ages  before  mentioned  to  pay  to  the  child^or  children, 
as  they  respectively  became  of  age,  a  full  share  of  the  balance  in  their  hands  un- 
expended of  the  one  half  of  the  income  of  the  estate,  with  any  increase  or  accu- 
mulation thereof  during  the  minority  of  such  child  or  children  respectively ;  and 

to  continue  at  interest  any  portion  of  the  one-half  of  the  income 
[  •643  ]     *of  the  estate  until  such  child  or  the  youngest  of  such  children 

should  come  of  age,  and  to  pay  the  same  with  the  increase  there- 
of to  such  child,  and  if  there  should  be  more  than  one,  to  such  children,  in 
equal  proportions.  By  the  tenth  clause,  in  case  of  the  death  of  both  nieces 
leaving  lawful  issue,  he  gave  to  the  children  of  each  one  equal  half  of  all 
his  estate^  both  real  and  personal.  By  the  eleventh  clause,  in  case  of  the 
death  of  both  nieces,  aiid  only  one  of  them  leaving  issue,  he  gave  the  whole 
estate  to  such  issue;  and  if  such  issue  should  be  under  age,  he  directed  the 
executors  to  apply  so  much  of  the  estate  as  might  be  necessary  for  their  sup- 
port and  education,  and  until  the  youngest  should  become  of  age,  to  pay  to 
such  as  should  become  of  age  during  the  minority  of  the  youngest,  an  equal 
share  of  the  income,  and  then  to  assign  and  transfer  unto  such  issue  all  the 
money  then  on  hand,  and  all  the  stocks  and  securities  held,  and  to  release  to 
such  issue  any  real  estate  to  which  they  might  have  acquired  title  in  the 
management  of  the  estate ;  and  by  the  twelfth  clause  of  the  will,  the  ulti- 
mate remainder  in  fee  was  limited  to  the  mother  of  the  testator  in  case  both 
nieces  died  without  issue  in  her  lifetime.  In  July,  1834,  the  testator  died, 
and  in  February,  1837,  his  executors  and  trustees  filed  a  bill  in  chancery 
agunst  bia  heirs  and  next  of  kin  and  the  legatees  named  m  the  will,  for  the 
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purpose  of  settling  the  construction  of  it,  and  to  have  the  trusts  thereof,  if 
valid,  carried  into  effect.  At  the  death  of  the  testator,  his  mother,  Candace 
Cooky  his  sister  in-law,  Jennet  Cook,  and  his  nieces  Sarah  and  Jennet  were 
living.  Sarah  became  the  wife  of  John  I.  Kane  and  the  mother  of  two 
children.  Candace  Cook  died  previous  to  the  filing  of  the  bill  by  the  execu- 
tors. Kane  and  wife  filed  a  cross-bill  against  the  trustees,  and  against  the 
mother,  sister  and  children  of  Mrs.  Kane,  and  against  the  representatives  of 
the  testator's  mother,  asking  for  a  decree  declaring  void  certain  trusts  and 
provisions  in  the  will,  and  for  a  distribution  of  the  estate  (not  legally  dis- 
posed of)  among  the  heirs  and  next  of  kin  of  the  testator.  The  bill  was 
taken  as  confessed  against  the  mother  of  Mrs.  Kane,  and  against  the  per* 
sonal  representative  of  the  testator's  mother.  The  case  was 
•heard  by  the  chancellor  upon  both  bills,  and  the  answer  of  the  [  ^644  ] 
several  parties,  and  upon  a  master's  report  as  to  the  facts  of  the 
case. 

In  May,  1839,  the  chancellor  made  the  following  decree:  (for  the  reasons 
of  which,  see  7  Paige,  521,  et  %eqS) 

"  Fir9t — It  is  declared  and  decreed,  that  the  said  executors  as  trustees 
took  no  estate  or  interest  whatever  in  the  house  and  lot,  situate  on  the  west 
side  of  Pearl  street  in  the  city  of  Albany,  by  virtue  of  the  will  of  the  said  Wil- 
liam Cook,  deceased,  in  the  pleadings  in  this  cause  mentioned ;  but  that  the 
whole  beneficial  interests  devised,  so  far  as  the  devise  of  an  estate  or  interests 
in  the  house  apd  lot  was  legal,  passed  directly  to  the  persons  for  whose  benefit 
the  same  were  intended  as  legal  estates. 

"  Secondly — It  is  declared  and  decreed,  that  the  direction  in  the  will  of 
the  testator  to  his  executors  and  trustees  to  convert  all  his  estate,  except  the 
said  house  and  lot  on  the  west  side  of  Pearl  street,  and  the  farm  in  Middle- 
field,  into  money,  and  to  invest  the  same  as  personal  estate  for  the  purposes 
of  the  will,  is  valid  as  a  power  in  trust,  so  far  as  the  purposes  of  the  said 
conversion  are  legal,  as  hereafter  declared ;  and  such  real  estate  is  in  equity 
to  be  considered  as  converted  into  personalty  from  the  death  of  the  testator, 
for  all  the  purposes  of  the  will,-  which  are  valid  as  to  the  personal  estate. 

"  Thirdly — It  is  declared  and  decreed  that  the  annuities  given  by  the 
testator  to  his  mother,  and  to  his  sister-in-law  Jennet  Cook,  are  valid,  and  are 
a  charge  upon  the  capital  as  well  as  upon  the  income  of  the  personal  estate, 
and  the  proceeds  of  the  sale  of  the  real  estate.  The  executors  and  trustees 
are  therefore  directed  to  pay  the  last  mentioned  annuity  in  quarterly  pay- 
ments, either  out  of  the  income  of  such  personal  estate  and  of  the  proceeds 
of  the  real  estate,  or  in  their  discretion,  out  of  the  capital  of  those  funds,  to 
purchase  an  annuity  for  the  term  of  her  natural  life,  of  The  New  York  Life 
Insurance  and  Trust  Company,  payable  quarterly,  or  a  similar  annuity  to  bo 
secured  by  bond  and  mortgage,  on  unincumbered  real  estate  of  double  tke 
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present  value  of  such  annuity,  exclusive  of  buildings,  and  pay  such  annuity 

to  her  quarterly,  during  her  life  or  until  she  remarries. 
[  '645  ]  *"  Fourthly — It  is  declared  and  decreed,  that  the  provision  in 
the  will  for  the  support  of  the  testator's  nieces,  after  the  death  or 
remarriage  of  their  mother,  and  while  they  are  under  twenty  years  of  age 
and  uumarried,  is  valid.  And  in  case  the  contingency  contemplated  by  the 
testator  should  happen  during  such  minority  of  the  infant  defendant,  Jennet 
M.  Cook,  and  before  her  marriage,  the  executors  and  trustees  are  directed 
to  provide  for  her  accordingly. 

"  Fifthly — It  is  declared  and  decreed,  that  the  true  construction  of  the 
third  and  eighth  clauses  of  the  will  is  that  the  executors  and  trustees  shall 
accumulate  the  income  of  the  personal  estate,  and  of  the  proceeds  of  the 
sale  of  the  real  estate  which  are  not  wanted  for  other  purposes  of  the  will, 
for  the  sole  and  exclusive  benefit  of  the  two  infant  nieces  of  the  testator, 
one  half  for  the  exclusive  benefit  of  each,  and  to  be  paid  over  to  them  or 
their  personal  representatives  absolutely,  when  they  shall  respectively  have 
arrived  at  the  age  of  twenty  years,  or  when  they  shall  have  married  before 
that  time  ;  and  that  such  accumulations  are  authorized  by  law  and  are  valid. 
The  executors  and  trustees  are  therefore  directed  to  pay  over  to  Sarah  C. 
Kane  her  share  of  such  accumulated  income  which  became  payable  to  her 
upon  her  marriage,  or  such  part  thereof  as  has  not  already  been  paid,  and 
that  they  continue  to  accumulate  the  other  half  of  the  income  as  directed 
by  the  testator  for  the  use  of  the  defendant.  Jennet  M.  Cook,  and  pay  the 
same  over  to  her  or  her  personal  representative,  when  she  shall  arrive  at  the 
age  of  twenty  or  be  married,  or  upon  her  death,  if  she  should  happen  to  die 
under  that  age. 

"  Sixthly — It  is  declared  and  decreed,  that  the  bequest  to  each  niece  of 
one  half  of  the  income  of  the  personal  estate,  and  of  the  proceeds  of  the 
sale  of  the  real  estate,  after  payment  of  the  annuities,  from  and  after  she  ar- 
rives at  the  age  of  twenty  or  is  married,  for  and  during  her  natural  life,  is  a 
valid  bequest ;  but  that  it  is  a  limitation  of  a  future  interest  in  personal  es- 
tate and  in  the  proceeds  of  real  estate,  and  her  interest  in  the  income  of 
each  is  inalienable  during  her  life,  by  the  provisions  of  the  revised  statutes. 
The  executors  and  trustees  are  therefore  directed  to  pay  to  Sa- 
[  •646  ]  rah  C.  Kane  •the  income  of  her  half  of  the  fund  upon  her  sepa- 
rate receipt,  or  apply  the  same  to  her  use,  free  from  the  control 
of  her  husband,  from  time  to  time,  as  the  said  income  shall  be  received,  but 
they  are  not  to  pay  the  same  to  her  in  anticipation  of  the  receipt  of  the 
same,  or  to  any  person  to  whom  she  may  attempt  to  assign  it,  before  it  is  re- 
ceived by  such  executors  and  trustees.  And  they  are  also  directed  to  pay 
over  to  Jennet  M.  Cook  the  income  of  her  half  of  the  fund,  in  the  same 
manner,  which  shall  accrue  after  she  arrives  at  the  age  of  twenty,  or  is  mar- 
ried, or  apply  the  same  to  her  use. 
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^'  Seventhly — ^It  is  declared  and  decreed,  that  the  bequest  of  the  inoome 
of  the  Diece  who  shall  die  without  issue  in  the  lifetime  of  the  other,  to  the 
survivor  for  life,  is  also  valid,  but  is  subject  to  the  same  restriction  upon  the 
power  of  alienation.  The  executors  and  trustees  are  therefore  directed  upon 
the  happening  of  that  contingency,  to  pay  over  the  income  to  the  survivor, 
or  to  apply  to  her  use,  in  the  manner  which  is  before  directed. 

^^  Eighthly — It  is  declared  and  decreed,  that  the  provision  in  the  ninth 
clause  of  the  will,  giving  to  the  children  of  the  niece  who  dies  first  having 
issue,  and  to  the  husband  of  such  niece,  future  contingent  interests  in  the 
income  of  her  share  of  the  estate  during  the  life  of  the  survivor,  and  direct- 
ing an  accumulation  during  the  minority  of  the  youngest  of  her  children,  is 
illegal  and  void.  The  executors  and  trustees  are  therefore  directed,  upon 
the  happening  of  that  contingency  to  pay  the  income  of  that  share  during 
the  life  of  the  surviving  niece,  to  such  persons  or  their  legal  representatives, 
as  would  be  entitled  to  the  personal  estate  of  the  testator  iu  case  he  had  died 
intestate.  So  far  as  that  income  arises  from  the  personal  estate  of  which 
the  testator  died  possessed,  and  so  far  as  it  arises  from  the  proceeds  of  the 
sale  of  real  estate,  they  are  to  pay  it  during  the  same  time  to  the  heirs  at 
law  of  the  testator  or  their  personal  representatives,  as  a  contingent  interest 
in  the  real  estate  not  disposed  of  by  the  will. 

^^  Ninthltf — ^It  is  declared  and  decreed,  that  the  provision  in  the 
tenth   clause  of  the  will  giving  one  half  of  the  capital  *of  tho     [  *647  ] 
fund  to  the  children  of  each  niece  in  fee,  after  the  death  of  both 
nieces  leaving  issue  is  valid.    And  upon  the  happening  of  that  contingenoy) 
the  executors  and  trustees  are  directed  to  pay  over  the  fund  to  the  siud  chil* 
dren  or  thetr  personal  representatives  accordingly. 

^^  Tenihly — ^It  is  further  declared  and  decreed,  that  the  provimon  in  the 
eleventh  clause  of  the  will  as  to  the  disposition  of  the  income  of  the  estate 
after  the  death  of  both  nieces,  in  case  only  one  of  them  leaves  issue,  and  as 
to  the  limitation  of  the  absolute  ownership  after  the  minority  of  the  youngest 
child  shall  have  terminated,  is  illegal  and  void.  And  upon  the  happening  of 
that  contingency  as  contemplated  by  the  testator  in  that  clause  of  his  will, 
or  upon  the  death  of  both  the  nieces  without  leaving  lawful  issue,  after  the 
death  of  the  testator's  mother,  the  executors  and  trustees  are  directed  to 
pay  over  so  much  of  the  fund,  and  of  the  income  thereof,  as  has  arisen  from 
the  sale  of  the  real  estate  of  the  testator,  to  his  heirs  at  law  or  their  legal 
representatives,  and  the  residue  of  the  fund  to  his  next  of  kin  or  their  per- 
sonal representatives,  as  directed  by  law  in  cases  of  intestacy.  To  enable 
the  executors  and  trustees  to  comply  with  these  directions,  they  are  to  keep 
separate  accounts  of  the  fund  arising  from  the  personal  estate,  and  of  th^ 
fund  arising  from  the  sale  of  the  reaJ  estate  ;  and  in  keeping  such  accounts, 

the  personal  estate  is  to  be  conuderpd  as  the  primary  fond  tat  the  payment 
Vol.  XXIV.  61 
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of  debts,  annuities  and  the  expenses  of  administering  the  estates,  including 
all  costs  and  expenses  which  are  directed  or  decreed  to  be  paid  out  oi  the 
fund  in  the  hands  of  the  executors  and  trustees. 

"  Eleventhly — It  is  further  ordered  and  decreed,  that  it  be  referred  to 
the  injunction  or  taxing  master  of  the  third  circuit,  to  take  and  state  the  ac- 
counts  of  the  executors  and  trustees  for  all  monies  received  and  expended  by 
them,  and  of  the  proceeds  of  the  real  estate  of  the  testator  sold  by  them, 
exclusive  of  the  income  ;  and  that  he  also  ascertain  and  report  what  is  due 
to  the  said  Sarah  G.  Kane  on  account  of  her  share  of  the  income  arising 
both  from  real  and  personal  estate  accumulated  for  her  benefit  pre- 
[  *648  ]  vious  to  the  *time  of  her  marriage,  and  also  what  is  due  to  her 
for  such  income  subsequent  to  her  marriage  ;  and  that  he  also 
ascertain  and  report  the  amount  of  Jennet  M.  Cook's  share  of  the  income 
and  the  accumulation  of  the  same  ;  and  that  the  said  master  report  in  the 
premises  with  all  convenient  speed. 

^'  Twelfihly — ^It  is  further  ordered  and  decreed,  that  the  said  executors 
and  trustees  pass  their  accounts  annually  thereafter,  from  the  date  of  that 
report,  before  the  same  injunction  or  taxing  master,  if  he  remains  in  office, 
or  if  not,  before  his  successor  as  such  injunction  or  taxing  master,  or  before 
such  other  master  as  this  court  may  designate  for  that  purpose  from  time  to 
time,  during  the  continuance  of  their  trust.  And  that  upon  the  passing  of 
the  said  accounts,  the  said  master  summon  all  proper  parties,  or  their  solic- 
itors or  guardians,  to  attend  upon  the  taking  thereof.  And  that  upon  the 
filing  and  confirmation  of  the  report  of  the  master,  upon  stating  the  accounts 
originally,  or  upon  any  subsequent  passing  of  the  accounts,  if  no  exceptions 
have  been  filed,  or  if  the  exceptions  have  been  disposed  of  by  the  court,  (he 
executors  and  trustees,  or  any  other  party  to  this  suit,  may,  upon  due  notice 
to  the  other  parties  interested,  or  to  their  solicitors  or  guardians,  apply  to 
the  court  on  any  regular  motion  day,  either  in  term  or  vacation,  for  a  special 
confirmation  of  the  master's  report,  or  for  such  other  or  further  directions 
in  relation  to  the  trust  of  the  executors  and  trustees  aforesaid,  as  may  be 
just,  and  as  shall  from  time  to  time  be  deemed  necessary  ;  and  that  the 
costs  and  expenses  of  the  annual  passing  of  such  accounts  be  paid  out  of 
the  annual  income  of  the  fund  for  tho  year  immediately  previous  to  the  time 
of  passing  the  accounts. 

*^  Laitly — ^It  is  ordered  and  decreed,  that  the  costs  of  all  the  parties  in 
these  suits  be  paid  by  the  executors  and  trustees  out  of  the  capital  of  the 
personal  estate  in  their  hands  ;  and  that  they  also  pay  to  the  counsel  and 
guardian  ad  litem  of  the  infant  defendant  Jennet  M.  Cook,  a  reasonable 
counsel  fee,  upon  the  argument  of  this  cause,  to  be  certified  by  the  said  mas- 
ter, out  of  the  accumulated  income  in  their  hands  belonging  to  her." 
[  *649  ]        Kane  and  wife  separately  appealed  from  the  2d,  4th,  5thy  ""dth. 
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7th,  9thy  11th,  and  12th  sections  of  the  decree,  and  from  the  following 
part  of  the  8th  section,  viz  : 

^^  The  executors  and  trustees  are  therefore  directed,  upon  the  happening 
of  that  contingency,  to  paj  the  income  of  that  share  during  the  life  of  the 
surviving  niece,  to  such  persons  or  their  legal  representatives  as  would  be 
entitled  to  the  personal  estate  of  the  testator  in  case  he  had  died  intestate. 
So  far  as  that  income  arises  from  the  personal  estate  of  which  the  testator 
died  possessed,  and  so  far  as  it  arises  from  the  proceeds  of  the  sale  of  real 
estate,  they  are  to  pay  it  during  the  same  time  to  the  heirs  at  law  of  the 
testator  or  their  personal  representatives,  as  a  contingent  interest  in  the  real 
estate  not  disposed  of  by  the  will.'* 

And  also  from  all  that  part  of  the  tenth  section  of  the  decree  which  is  in 
the  following  words  : 

"  And  upon  the  happening  of  that  contingency  as  contemplated  by  the 
testator  in  chat  clause  of  his  will,  or  upon  the  death  of  both  the  nieces  with- 
out leaving  lawful  issue,  after  the  death  of  the  testator's  mother,  the  execu- 
tors and  trustees  are  directed  to  pay  over  so  much  of  the  fund,  and  of  the 
income  thereof,  as  has  arisen  from  the  sale  of  the  real  estate  of  the  testator 
to  his  heirs  at  law  or  their  legal  representatives,  and  the  residue  of  the  fund 
to  his  next  of  kin  or  their  personal  representatives,  as  directed  by  law  in 
cases  of  intestacy.  To  enable  the  executors  and  trustees  to  comply  with 
these  directions,  they  are  to  keep  separate  accounts  of  the  fund  arising  from 
the  personal  estate,  and  of  the  fund  arising  from  the  sale  of  the  real  estate ; 
and  in  keeping  such  accounts,  the  personal  estate  is  to  be  considered  as  the 
primary  fund  for  the  payment  of  debts,  annuities  and  the  expenses  of  ad- 
ministering the  estate,  including  all  costs  and  expenses  which  are  directed 
or  decreed  to  be  paid  out  of  the  fund  in  the  hands  of  the  executors  and 
trustees." 

The  case  was  argued  in  this  court  by 

James  Emg^  for  the  appellant,  Mrs.  Kane. 

JS.  a.  Footj  for  the  appellant|  Mr.  Kane. 

•JIf.  T.  Hei/nolds  ^  S.  Stevens^  for  the  respondents.  [  •650  ] 

PaintB  made  and  argued  on  the  part  of  Mrs.  Kane : 

I.  The  provisions  of  the  revised  statutes  are  violated  by  the  directions  in 
the  will,  suspending  the  absolute  power  of  alienation  for  more  than  two  lives 

in  being. 

1.  The  absolute  power^of  alienation  is  suspended  for  more  than  two  lives 
in  being,  in  the  devise  of  the  Pearl  street  house  and  lot.    The  testator,  b^ 
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the  third  section  of  the  will,  gives,  devises  and  bequeaths  his  whole  estate, 
both  real  and  personal,  to  his  executors  in  trust,  and  then,  by  the  fourth 
section  of  the  will,  gives  and  bequeaths  a  contingent  life  estate  to  Mrs.  Jen- 
net Cook,  in  the  house  and  lot  in  Pearl  street,  and  afterwards  a  life  estate 
to  his  two  nieces  during  their  joint  lives.  1  Jt.  S.  723,  §  14, 15.  JDcish- 
wood  V.  Pel/ton^  18  Ve9.  40.     Upton  v.  FerrtrSj  6  id.  806. 

2.  The  absolute  power  of  alienation  is  suspended  for  more  than  two  lives 
in  being  in  the  whole  estate,  by  giving,  in  the  seventh  and  eighth  sections  of 
the  will,  a  life  estate  in  the  income  to  the  testator's  two  nieces,  and  then, 
by  the  ninth,  tenth  and  eleventh  sections,  farther  suspending  the  power  of 
dbposition  during  the  several  minorities  of  the  children  of  his  two  nieces, 
who  were  not  in  being  at  the  time  of  the  death  of  the  testator,  when  the 
estate  was  created.  1  E.  S.  730,  %  63,  65  and  67.  Id.  723,  §  14, 15 
and  16.  Hevisers^  Nbte^,  p.  23,  on  creation  and  division  of  estattM.  Coi- 
ter  V.  Lorillard^  14  Wendelly  C.  J.  Savage's  opinion^  pagti  299,  305, 
309;  fe/l  NtUon^s  opinion^  334,  335 ;  Senator  Maison^%  opinion^  359,  355. 
1  B.  S.  729,  §  60.  ffatoley  y.  JameSy  16  Wendell,  C.  J.  Nelson's  opin- 
ion, 126,  120  ;  J.  Bronson'8  opinions,  163,  164, 169, 171,  ^e. ;  Senator 
Maison's  opimon,  221,  222,  225,  228.  Coster  y.  Lorillard,  14  Wendell; 
Senator  Young's  opinion,  386,  ^c.     4  Kent's  Oomm.  283,  2d  ed. 

3.  The  court  cannot  give  effect  to  the  estate  in  remainder  upon  the  death 
of  the  testator's  two  nieces,  because  the  trust  estate  is  farther  prolonged  by 

the  minority  of  the  youngest  child  of  the  two  nieces,  who  was 
[  *651  ]  not  named  in  the  *will,  nor  it  in  being  at  the  creation  of  the  es- 
tate. 1  E.  S.  724,  §  19.  ffawley  v.  James,  16  Wendell,  C. 
J.  Nelson's  opinion,  120, 126  ;  J.  Bronson's  opinion,  171.  Coster  y.  Lo- 
rillard,  14  Wendell,  C.  J.  Savage's  opinion,  308.  4  KerU's  Qomm.  2d 
ed.  p.  283. 

4.  It  apears  by  the  pleadings  that  William  Henry  Kane,  a  son  of  the 
testator's  niece  Sarah,  was  born  on  the  twenty-sixth  day  of  September,  1835, 
after  the  testator's  death,  and  was  not  and  could  not  be  named  in  the  will  as 
one  of  the  children  during  whose  minority  the  trust  estate  was  intended  to 
endure.  1  R.  S.  723,  §  17, 15.  Hawley  v.  James,  16  Wendell,  J.  Bron- 
son's  opinion,  171, 172.  Root  y.  Stuyvesant,  18  Wendell,  Chancellor's 
opinion,  264,  265. 

5.  The  will  does  not  specify  any  two  certain  lives  during  which  the  power 
of  alienation  was  to  be  suspended  ;  but  it  may,  by  the  will,  be  suspended  dur- 
ing the  lives  of  Mrs.  Candace  Cook,  Mrs.  Jennet  Cook  and  her  daughters, 
and  the  minorities  of  their  unborn  children.  Hawley  v.  James,  16  Wen- 
dell,  J.  Bronson's  opinion,  172  ;  Senator  Maison's  opinion,  222  ;  Senator 
Mack's  opinion,  208  ;  (7.  J.  Nelson's  opinion,  129, 133.  Coster  y.  I^ril- 
lard,  14  Wendell,  C.  J.  Savage' e  opinion^  808, 


^^ 
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n.  The  provisions  of  the  will  violate  the  revised  statutes,  by  creating  a 
trust  estate  for  objects  and  purposes  not  authorized. 

1.  There  is  no  authority  for  the  creation  of  a  trust  estate  for  the  sale  of 
real  estate,  for  the  purposes  declared  in  the  will.  1  jB.  S,  127 y  §  45.  Id. 
728,  \  55.     Hawley  v.  Jame%y  6  Paige,  444. 

2.  There  is  no  authority  for  the  creation  of  a  trust  estate,  in  which  the 
trustees  can  only  stand  seized  of  the  title  to  the  Pearl  street  house  and  lot, 
when  the  use  and  occupation  is  directly  given  by  the  testator  to  Mrs.  Jennet 
Cook,  during  her  life,  or  while  she  remains  a  widow,  without  any  control  or 
discretion  of  the  trustees  to  be  exercised  over  the  same.  1  M.  S,  727,  § 
47.  Hoot  V.  Stuyvesantj  18  Wendelly  Chancellor*s  opinion^  264,  265.  1 
R.  S.  752,  §  6. 

*3.  There  is  no  authority  for  the  creation  of  a  trust  estate,  for  [  *652  ] 
the  mere  purpose  of  authorizing  the  trustees  to  receive  the  income 
and  pay  the  same  over  to  the  testator's  nieces.  1  M.  S.  728,  §  55.  CoHer 
V.  Lorillardy  14  Wendell^  C.  J.  Savagt'%  opinion,  821,  322,  823  ;  Senator 
Maiion^B  opinion,  353  ;  Senator  Young^s  opinion,  382,388,  381.  JSatv- 
ley  V.  James,  16  Wendell,  J.  Bronson^s  opinion,  156, 157  ;  Senator  Mack^s 
opinion,  213  ;  Senator  Maieon^s  opinion,  266.  JRevieera'  Mtes  to  §  55. 
2  Kent^s  Comm.  2d  ed,  l^S.  Clancy^ s  Rights  of  Women,  p.  1,^^.  2 
Black8tone*8  Comm.  433,  and  note.     1  Hilliard^e  Abr,  246,  §  16. 

4.  A  trust  estate  to  receive  the  income  of  an  estate,  and  pay  over  the 
same,  or  apply  it  to  the  use  of  children  unborn  at  the  time  the  trust  estate 
is  created,  cannot  be  sustained  under  the  revised  statutes.  All  the  authori- 
ties cited  under  3(2  subdivision  ;  also,  1  R.  S,  723,  §  17.  Root  v.  Stuyves- 
ant,  18  Wendell,  264,  265.    1  R.  S.  724,  §  20,  24. 

5.  The  purpose  of  paying  an  annuity,  is  not  an  object  within  the  purview 
of  the  revised  statutes,  that  can  sustain  a  trust  estate.  1  R.  S.  728,  §  55. 
Coster  V.  Lorillard,  14  Wendell,  C,  J.  Savage*s  op.  329  ;  J.  Nelson^ s  op. 
848  ;  Senator  Young* s  op.  388  ;  Senator  Maison^s  op.  365,  366,  367,  and 
Decree.    Hawley  v.  James,  16  Wendell,  J.  Bronson^s  op.  152,  ^c;  Decree. 

6.  The  mere  duty  of  distributing  the  estate  as  directed  under  the  eleventh 
section  of  the  will,  is  not  a  sufficient  object  to  sustain  an  express  trust ;  and 
especially  as  that  service  is  confined  to  the  sole  purpose  of  distribution,  with- 
out the  exercise  of  discretion  or  judgment  on  the  part  of  the  trustees.  1  R. 
8.  728,  §  55. 

7.  The  trust  estate  cannot  be  sustained  under  the  third  subdivision  of  the 
55th  section  of  the  second  article  of  title  two  of  the  revised  statutes,  on 
^'  Uses  and  Trusts,"  because  the'  estate  created  is  not  made  subject  to  the 
rules  prescribed  in  the  first  article  of  that  title.  All  the  authorities  cited 
under  the  several  subdivisions  of  the  1st  point. 

III.  If  the  trusts  created  by  the  will  are  not  good  as  express  trusts,  nei- 
ther are  they  good  as  powers  in  trust. 
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1.  Although  the  testator  professedly  giveiy  devites  and 
[  *653  ]  *bequeatk8  all  his  estate,  both  real  and  personal,  yet  in  all  the  con- 
tingencies which  he  anticipates  by  a  change  of  parties  from  death 
or  otherwise,  he  gives  and  bequeaths  or  devises  his  estate  both  real  and  person- 
al, or  a  share  thereof,  directly  to  the  person  he  wishes  to  become  invested 
with  such  share  upon  the  happening  of  that  contingency.  He  does  not  di- 
rect his  trustees  to  convey,  except  in  one  case,  but  he  bequeaths  it,  or  devises  it 
himself.  1 R.  S.  732,  §  73, 74, 78, 79, 128.  Id.  729,  §  58.  Id.  728,  §  14, 15. 

2.  As  powers  in  trusts  are  charges  upon  all  the  lands  of  the  testator,  they 
necessarily  suspend  the  power  of  alienation  while  they  remain  unexecuted, 
and  are,  therefore,  subject  to  the  same  objection  on  the  ground  of  the  sus- 
pension of  the  power  of  alienation,  as  the  illegal  limitation  of  any  other  es- 
tate.    Same  authorities  as  in  last  subdivision. 

8.  There  is  not  one  direction  or  duty  prescribed  by  the  testator  in  his 
will  for  his  trustees  to  observe  or  perform,  which  can  be  performed  under  a 
power  in  trust,  except  the  sale  of  the  real  estate.  1  B.  S.  732,  §  73,  74, 
78,  79;  j».  729,  §58. 

4.  To  release  real  estate  as  the  trustees  are  directed  to  do  in  the  eleventh 
section  of  the  will,  can  only  be  done  in  the  e.xecution  of  a  trust :  and  the 
trust  in  this  case  cannot  be  sustained  for  that  purpose  while  it  is  held  void 
for  all  other  purposes. 

IV.  A  trust  is  an  entirety,  and  if  void  in  part  is  void  altogether.  Saw- 
ley  V.  James^  Senator  MacVs  op.^  213;  Senator  Maison^s  op,^  260,  251, 
252,  16  Wendell.  Coster  v.  Lorillardy  J,  NelsorCs  op.^  348,  349;  Sena- 
tor  Maison's  op.,  362,  363,  364,  365,  366,  367  ;  Senator  Young's  op., 
885,  386,  387,  388,  389, 14  Wendell. 

y.  The  directions  to  accumulate  the  surplus  income  of  the  testator's  es- 
tate for  the  unborn  child  or  children  of  his  two  nieces,  are  void,  because  the 
accumulation  of  the  surplus  income  is  not  directed  to  commence  within  the 
time  limited  by  the  revised  statutes  for  the  vesting  of  future  estates.     1  R, 
S.  724,  §  37.    HatoUy  v.  James^  Chancelhr^s  op.,  481,  6  Paige. 
[  '654  ]         VI.  A  valid  trust  in  personal  property  can  be  created  'under 
the  provisions  of  the  revised  statutes  by  deed  or  will  only  for 
purposes  for  which  a  trust  in  real  estate  is  authorized,  and  all  other  trusts  in 
personal  property  are  absolutely  abolished  by  the  revised  statutes.     1  R.  3, 
727,  §  45,  55.    Id.  773,  tit.  4,  §  1,  2.     Revisers'  notes  on  chap.  ljp<irt  2, 
I?.  41,42,43. 

VII.  After  the  termination  of  a  valid  trust  in  personal  property,  the  ab- 
solute ownership  of  such  property  cannot  be  farther  suspended  by  any  con- 
dition or  limitation  whatever.  1  R.  S,  p.  773,  tit.  4,  §  1.  Id.  724,  §  19^ 
20,  24.    Id.  728,  §  55,  sub.  8.    Id.  723,  §  17. 

VIII.  Although  a  devise  ol  real  estate  may  be  decreed  to  be  void  as  aa 
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ezpreaa  tnist,  and  the  directions  to  convert  such  estate  into  personal  estate 
ma;  be  sustained,  as  a  valid  exercise  of  a  power  in  trust ;  yet,  when  the  da- 
ties  imposed  by  that  power  shall  have  been  performed,  the  real  estate  thus 
converted  cannot  be  held  under  the  express  trust  so  decreed  to  be  void.  1 
R.  S.  728,  §  55.  Id.  729,  §  68.  Jd.  732,  §  77.  1  Story's  Equity,  p. 
79,  §  61,  and  authorities  there  referred  to. 

IX.  The  decree  of  the  chancellor  modifies  and  alters  the  will  so  far  that 
the  intentions  of  the  testator  are  utterly  defeated,  and  great  injustice  may 
be  done  thereby  to  the  parties  who  are  the  objects  of  the  testator's  bounty ; 
and  therefore  the  whole  trust  intended  to  be  created  should  be  declared 
void  ;  and  as  both  the  annuitants  are  dead,  a  decree  should  be  entered  by 
this  court,  remitting  the  causo  to  the  court  of  chancery,  with  directions  that 
the  executors  should  settle  their  accounts  before  a  master  in  that  court ;  and 
that  the  personal  property  in  their  possession  should  be  equally  distributed 
between  Sarah  C.  Kane  and  Jennet  M.  Cook,  who  are  the  next  of  kin  to 
the  testator,  and  also  to  declare  that  all  the  real  estate  of  which  the  testator 
died  seized  descended  to  them,  his  heirs  at  law,  in  equal  portions,  except  the 
Otsego  farm,  in  which  Eliza  Andrus  takes  a  life  estate,  and  her  children  an 
estate  in  remainder  at  her  death. 

Points  made  and  argued  on  the  part  of  Mr.  Kane : 

I.  If  the  opinion  of  the  chancellor  is  correct,  that  the  *revi8-  [  *655  ] 
ed  statutes  have  not  defined  the  objects  for  which  express  trusts 

of  personal  property  may  be  created,  and  that  such  trusts,  therefore,  may 
be  created,  for  any  purposes  permitted  by  the  common  law,  still  the  absolute 
ownership  of  personal  property  cannot  bo  suspended  by  any  limitation  or 
condition  whatever  for  any  longer  period  than  the  absolute  power  of  aliena- 
tion of  real  estate,  viz.  during  the  continuance  of  two  lives  in  being  at  the 
death  of  the  testator,  if  the  suspension  is  by  will.  1  B.  S.  773,  §  1 ;  ^. 
723,  §  14, 15.  And  in  all  other  respects,  limitations  of  future  or  contingent 
interests  in  personal  property  are  subject  to  the  statutory  rules  applicable  to 
real  estate.    1  B.  S.  713,  §  2. 

II.  The  general  trust  of  the  real  and  personal  property,  in  this  case, 
was  created  to  pay  an  annuity  to  Candace  Cook  during  her  life  ;  to  pay  an 
annuity  to  Jennet  Cook  while  she  remained  unmarried,  which  by  possibility 
might  bo  during  her  life  ;  to  pay  the  income  of  all  the  testator's  real  and 
personal  estate,  after  satisfying  the  annuities,  to  his  two  nieces  during  their 
joint  lives,  in  equal  shares  ;  and  if  one  died,  to  pay  the  whole  to  the  survi- 
vor  during  her  life  ;  and  if  either  died  leaving  issue,  to  support  and  edu- 
cate such  issue  out  of  the  income,  and  keep  the  surplus  accumulating  till 
the  youngest  of  such  issue  becamo  of  age.  Candace  Cook,  Jennet  Cook, 
and  the  two  nieces,  were  in  being  at  the  death  of  the  testator.    The  trust 
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in  this  case,  therefore,  suspended  the  absolute  ownership  of  the  personal 
property,  and  the  absolute  power  of  alienation  of  the  real  estate  during 
four  lives  in  being  at  the  death  of  the  testator,  and  during  the  minorities  of 
an  unlimited  number  of  unborn  children  of  the  two  nieces,  and  whose  mi- 
norities bj  possibility  might  extend  beyond  each,  any  two,  or  all  of  the  four 
lives  in  being  at  the  death  of  the  testator.  The  whole  trust  is  therefore 
void,  and  all  the  devises  and  bequests  dependent  upon  and  connected  with 
it.  Lorillardv.  Coster,  14t  TF<mJeZ/,  265.  Hawley  v.  James,  16  id.  61, 
Boot  V.  Stvyvesant,  18  id,  257. 

III.  The  trust  of  the  real  estate  is  void  for  the  following  additional  rea- 
sons :  1.  It  is  an  express  trust,  and  yet  not  created  for  any  pur- 
[  •656  ]  pose  allowed  by  the  statute.  1  R.  S.  •728,  §  55.  2.  If  it  be 
admitted  that  the  trust  of  the  real  estate,  so  far  as  regards  the 
authority  to  sell,  is  valid'  as  a  power  in  trust,  the  proceeds  are  still  subject 
to  the  trust  of  the  real  estate,  and  must  abide  the  consequence  of  its  being 
declared  void  ;  for  the  trustees  cannot  hold  them  as  personal  property  un- 
der a  trust  which  may  be  valid  for  such  property,  because  such  a  principle 
would  in  effect  repeal  the  statute  restricting  trusts  of  real  estate,  and  ren- 
der it  nugatory,  for  all  real  estate  could  then  be  conveyed  in  trust  to  sell, 
and  the  proceeds  held  on  trusts  admissible  in  respect  to  personal  property. 
8.  The  trust  of  the  real  estate  is  to  receive  rents,  profits  and  income,  and 
pay  them  over,  and  not  to  apply  them  to  the  use  of  the  cestuis  que  trust. 
The  same  cases  as  those  cited  under  the  2d  point,  and  1  R.  S.  778,  §  2. 
4.  The  trust  of  the  real  estate  being  void  as  such,  and  only  valid  as  a  pow- 
er in  trust  so  far  as  regards  the  authority  to  sell,  the  title  to  the  real  estate 
descended  to  the  two  nieces,  subject  to  the  naked  power  of  the  trustees  to 
Bell.  1  R.  S.  ^  58,  59  ;  and  that  power  was  invalid,  because  it  could  not 
be  exercised  for  the  purpose  of  subjecting  the  real  estate  in  the  form  of 
proceeds,  to  trusts  not  albwed  in  respect  to  such  estate. 

lY.  If  the  trust  of  the  real  estate  is  void  for  all  or  any  of  these  reasons, 
the  whole  trust  must  fall,  and  all  the  devises  and  bequests  dependent  on  it, 
as  the  trust  of  the  real  estate  is  connected  and  mingled  with  the  whole 
trust,  and  forms  an  integral  part  of  it.  Same  cases  as  those  cited  under 
the  2d  point. 

y.  Trusts  of  personal  property  are  subject  to  the  same  rules  as  those  of 
real  estate.  1  R.  S.  773,  §  2.  And  the  trust  of  the  personal  property 
in  this  case  being  to  receive  interest  and-  income,  and  pay  them  over,  and 
not  to  apply  tltem  to  the  use  of  the  cestuis  que  trust,  is  void ;  and  conse- 
quently the  whole  trust,  and  the  devises  and  bequests  dependent  on  it,  are 
invalid. 

YI.  The  trust  is  the  principal  part  of,  indeed  almost  the  whole  will ;  and 
if  void)  the  will  itself  is  yoid,  with  perhaps  the  exception  of  the  two  deyises 
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relating  to  the  house  and  lot  in  Pearl  street,  and  the  farm  in 
•Middlefield.  [  •667  1 

The  coansel  for  Mr.  Kane  adopts  and  insists  upon  most  of  the 
pomts  made  on  the  part  of  Mrs.  Kane. 

PoinU  on  the  part  of  the  respondents : 

I.  The  second  section  of  the  decree  appealed  from,  by  which  the  yalidi- 
ty  of  the  third  clause  of  the  will  is  established,  is  in  all  respects  in  con- 
formity with  the  rales  of  law  and  principles  of  equity,  and  should  be  affirm- 
ed.    Two  questions  only  are  presented  by  this  part  of  the  decree. 

1.  Are  the  directions  to  the  executors  in  the  third  clause  of  the  will,  to 
convert  the  real  estate  therein  mentioned  into  money,  valid,  either  as  a 
trust  or  as  a  power  in  trust  ?  and, 

2.  Is  such  real  estate  in  equity  to  bo  considered  as  converted  into  per* 
sonalty  from  the  death  of  the  testator  ? 

n.  The  fourth  section  of  the  decree  appealed  from,  by  which  the  seventh 
clause  of  the  will,  which  provides  for  the  support  of  the  testator's  two 
nieces  after  the  death  or  re-marriage  of  their  mother,  and  while  they  are 
under  the  age  of  twenty  years,  is  declared  valid,  is  legal,  and  should  be  af- 
firmed. 

1.  The  trust  created  by  this  provision  of  the  will,  whether  it  be  deemed 
a  trust  of  real  or  personal  estate,  is  valid. 

2.  Tlie  power  of  alienation  cannot  be  suspended  by  this  provision  beyond 
the  duration  of  two  lives  in  being  at  the  death  of  the  testator,  to  wit,  the 
lives  of  the  two  nieces. 

III.  The  accumulations  directed  by  the  third  and  eighth  clauses  of  the 
will,  commence  at  the  death  of  the  testator,  are  for  the  sole  and  exclusive 
benefit  of  the  two  infant  nieces  who  were  minors  then  in  being,  the  one  half 
for  the  exclusive  benefit  of  each,  and  to  bo  paid  over  to  them  or  their  per- 
sonal representatives,  absolutely,  when  they  shall  respectively  have  arrived 
at  the  age  of  twenty  years,  or  when  they  shall  have  married  before  that 
time  ;  and  consequently  must  cease  at  or  before  the  expiration  of  their  mi- 
nority. The  fifth  clause  of  the  decree  appealed  from,  establishing  the  va- 
lidity of  these  accumulations,  should  therefore  be  affirmed.  1  JR.  S.  726, 
§  37  ;  773,  §  3. 

IV.  The  sixth  section  of  the  decree  appealed  from,  is  the  le- 
gal and  correct  exposition  of  the  eighth  clause  of  the  will,  •and     [  •658  ] 
of  the  eiTect  of  the  statute  on  the  estate  or  interest  thereby  de- 
vised and  bequeathed,  and  should  be  in  all  things  affirmed. 

1.  If  this  were  to  be  deemed  a  trust  of  real  estate,  it  is  valid  under  the 
8d  subdivision  of  the  66th  section  of  the  statute.    See  Chancellor's  opinion- 
Vol.  X3UV.  62 
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2.  Bat  the  trust  created  bj  this  will  is  a  trust  of  personal  estate,  the  ob- 
jects of  which  are  not  limited  by  the  statute,  and  the  purpose  for  which  it 
was  created  being  legal,  it  is  valid.     See  Chancellor's  opinion. 

3.  The  devise  or  bequest  of  one  half  of  the  income  to  each  niece,  after 
the  accumulation  ceases,  is  a  future  interest  in  personal  property,  and  must 
therefore  be  subject  to  the  rules  in  relation  to  future  estates  in  lands  ;  con- 
sequently the  persons  beneficially  interested  in  the  trust,  to  receive  such  in- 
come, cannot  assign  or  dispose  of  such  interest  during  their  lives.  See 
Chancellor'8  opinion.    1  E.  S.  773,  §  2.    Id.  730,  §  63. 

V.  The  7th  section  of  the  decree  appealed  from,  by  which  so  much  of 
the  9th  clause  of  the  will  as  bequeaths  the  income  of  the  niece  who  shall 
die  without  issue  to  the  survivor  for  life  is  declared  valid,  and  subject  to  the 
same  restriction  upon  the  power  of  alienation,  should  be  affirmed  for  the 
reasons  assigned  in  support  of  the  last  point.  See  Chancellor's  opinion. 
See  also  1  R.  S,  723,  §  17,  as  to  two  successive  Vfe  estates. 

YI.  All  that  part  of  the  8th  section  of  the  decree  appealed  from  is  valid, 
and  should  be  affirmed.     See  Chancellor's  opinion. 

The  directions  in  that  part  of  the  8th  section  of  the  decree  which  has 
been  appealed  from,  necessarily  follows  from  that  part  of  the  same  section 
of  the  decree  which  has  not  been  appealed  from,  and  which  is  therefore  con- 
ceded to  be  legal. 

VII.  The  9th  section  of  the  decree  appealed  from  is  valid,  and  should  be 
affirmed.     See  Chancellor's  opinion. 

VIII.  All  that  part  of  the  16th  section  of  the  decree  appealed  from  is 
legal  and  valid,  and  should  be  affirmed. 

The  first  part  of  the  10th  section  of  the  decree,  by  which  the 
[  *659  ]  •provision  in  the  11th  clause  of  the  will  as  to  the  dis?posiiion  of 
the  income  of  the  estate  after  the  death  of  both  nieces,  fn  case 
one  only  shall  leave  issue,  and  as  to  the  limitation  of  the  absolute  ownership 
after  the  minority  of  the  j^oungest  child  shall  have  tetminatcd,  is  declared 
to  be  illegal  and  void,  is  not  aipealed  from,  and  is  therefore  admitted  to  be 
legal. 

All  that  part  of  this  section  of  the  decree  which  is  appealed  from,  is 
nothing  more  than  the  directions  necessary  to  be  given,  if  that  part  of  the 
decree  not  appealed  from  is  correct,  and  its  correctness  cannot  now  be  dis- 
puted. 

IX.  The  11th  and  12th  sections  of  the  decree  appealed  from,  directing 
the  mode  and  manner  of  taking  and  passing  the  accounts  of  the  executors, 
are  legal,  and  should  be  affirmed. 

X.  The  appellants  should  be  charged  personally  with  the  costs  of  this  ap- 
peal, to  be  taxed  in  favor  of  the  respective  respondents,  and  the  executors 
should  be  allowed  their  counsel  fees  and  expenses  out  of  the  capital  of  the 
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personal  estate,  and  the  counsel  fees  of  the  guardian  ad  litem  of  Jennet  M. 
Cook  should  be  paid  out  of  the  accumulated  income  in  the  hands  of  the  ex- 
ecutors, belonging  to  her. 

After  advisement,  the  following  opinion  was  delivered : 

By  CowEN,  J.  An  easy  solution  of  the  main  diflBculty  raised  by  these 
appeals,  is  to  bo  found  in  that  feature  of  the  will  which  converts  the  whole 
of  the  property  under  question  into  personal  estate.  A  trust  in  the  execu- 
tors is  created  with  imperative  directions  to  sell  as  soon  as  may  be  the  testa- 
tor's whole  real  estate,  except  certain  specified  portions  not  now  in  question, 
and  appropriate  the  avails  to  the  purposes  of  his  will,  in  connection  with  his 
other  personal  property.  It  is  of  the  nature  of  such  a  trust  that  immediate- 
ly on  the  testator's  death,  and  for  all  the  purposes  of  testamentary  disposi- 
tion, the  real  becomes  personal  property  in  every  sense ;  and  must  be  treated 
precisely  as  if  it  had  been  so  before.  This  is  a  position  so  entirely  clear, 
that  nothing  was  introduced  among  the  printed  points  of  either 
•appellant,  to  the  contrary.  It  was  not  denied  in  argument  to  be  [  *660  ] 
the  settled  doctrine ;  but,  as  an  incidental  complaint  was  thrown 
out,  that  it  is  but  a  fiction,  which  ought  not  to  stand  in  the  way  of  the  re- 
vised statutes  when  they  come  to  destroy  trusts,  we  may  as  well  look  at  the 
strength  of  the  footing  which  it  has  obtained  in  our  law.  In  Jarman's  edi- 
tion of  Powell  on  Devises^  it  is  said,  '^  on  the  principle  that  equity  considers 
that  as  done,  that  ought  to  have  been  done,  it  has  been  long  established  that 
money  directed  to  be  employed  in  the  purchase  of  land,  and  land  directed 
to  be  soldi  and  turned  into  moneys  are  to  be  considered  as  that  species  of 
property  into  which  they  are  to  be  converted ;  and  this  in  whatever  manner 
the  direction  is  given,  whether  by  will,  by  contract,  &c.  It  follows,  there- 
fore, that  every  person  claiming  property  under  an  instrument  directing  its 
conversion,  must  take  it  in  the  character  which  that  instrument  has  impressed 
upon  it,  &c.  This  principle  is  obviously  founded  in  justice  and  good  sense, 
&c.  It  is,  besides,  too  well  settled  by  numerous  authorities  to  be  called  in 
question  at  this  day."  An  unbroken  series  of  cases  are  cited  by  the  book, 
ranging  from  Charles  2,  to  the  time  when  the  learned  editor  was  writing. 
2  Jarman^s  Powell,  ch,  4,  p,  60.  In  a  late  work  devoted  to  the  doctrine  of 
equitable  conversion,  it  is  said  to  be  ''  highly  interesting,  as  involving  conse- 
quences of  great  importance  to  the  community  at  large."  And  though 
diflBculties  may  arise  in  its  application,' it  is  reducible  to  some  of  the  most 
just  and  simple  principles  on  which  the  jurisprudence  of  our  courts  of  equity 
has  been  formed."  Leigh  andDahell  on  Eq.  Conversion,  ch,  l,p.  1.  It 
will  be  seen  by  the  cases  cited  in  2  Powell,  64,  and  Leigh  and  Dalzell,  48, 
that  where  executors  are  clothed  with  a  trust  to  sell  the  real  estate  for 
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money,  and  appropriate  the  avails  to  the  uses  of  the  irill  in  the  form  of  per- 
sonal property,  no  doubt  was  ever  entertained  that  it  must  be  considered  in 
equity,  the  same  as  if  tho  testator  had  himself  soM  land,  and  then  be- 
queathed the   consideration  money.     Sitting  in  a  court  of  equity,  there- 

;   fore,  we  can  no  more  refuse  to  consider  the  whole  of  the  real  property  in 

question  as  personal,  than  we  could  in  a  court  of  law,  if  the  tea- 

^     [  *661  ]     tator  had  himself  chosen  *to  make  it  physically  so,  and  then  had 

bequeathed  it.  By  his  own  act  he  had  the  power  to  throw  it  into 
this  shape  either  by  sale  or  by  will ;  and  if  in  either  way  it  be  thus  with- 
drawn from  the  operation  of  the  statute  concerning  trusts,  it  is  only  in  the 
exercise  of  a  power  by  the  absolute  owner  of  property  which  no  court  or 
legislature  ever  thought  of  denying.  This  is  the  first  time  in  centuries,  and 
indeed  the  only  time  in  our  judicial  history,  that  a  doubt  has  been  started  on 
the  elkct  of  provisions  such  as  are  contained  in  this  will.  In  the  progress 
of  the  inquiry,  therefore,  I  shall  assume  that  the  question  stands  entirely  on 
the  power  of  a  testator  to  create  a  trust  and  limit  estates  in  his  personal 

•    property.     The  doctrine  of  trusts  and  limitations  of  real  estate  has  nothing 

1    to  do  with  it,  farther  than  the  revised  statutes  may  have  expressly  brought 
personal  property  to  the  same  footing  or  measure. 

The  revised  statutes  concerning  uses  and  trusts,  1  jB. /9.  721,  2c»6(2., 
have  of  themselves  nothing  to  do  with  personal  property,  either  directly  or 
by  reference.  That  statute  declares  that  uses  and  trusts,  except  as  author- 
ised and  modified  in  article  second,  are  abolished.  §  45.  The  whole  arti- 
cle is  then  in  terms  confined  to  real  estate  or  its  rents  and  profits.  The  55th 
section  declares  and  defines  the  only  express  trusts  which  can '  be  fastened 
on  such  estate  ;  and  there  the  only  trusts  at  all  analogous  to  those  now  in 
question  are  spoken  of  in  the  third  and  fourth  subdivisions  of  the  section, 
viz.  a  trust  to  pay  over  the  rents  and  profits,  and  to  accumulate  them  for  the 
benefit  of  persons  named  or  not  in  esse.  There  is  nothing  in  any  part  of 
the  statute  tying  up  the  trust  in  personal  property  to  receiving  and  applying 
the  income  to  the  use  of  any  person,  or  otherwise  restricting  the  mode  of  ap- 
propriation. The  third  subdivision  speaks  of  the  rents  and  profits  of  lands 
only.  The  right  to  these  are,  by  §  63,  declared  inalienable.  Such  a  pro- 
TiMon  has  been,  therefore,  looked  upon  by  several  cases  as  furnishing  one 
sort  of  element  by  which  a  limitation  may  be  destroyed.  In  any  view,  the 
statute  should  be  construed  with  great  strictness.  It  is  supposed  that  1 
J£.  S.  761,  2,  2d.  ed.  §  1  and  2,  place  both  real  and  personal 
[  *662  ]  property  *on  the  same  narrow  footing  as  to  a  declaration  of  trust. 
But  that  is  not  so.  These  sections  relate  exclusively  to  limita' 
turns  of  future  or  contingent  interests  in  personal  property,  making  them 
subject  to  the  same  rules  as*  limitations  of  future  estates  in  lands.  The  word 
iy  when  applied  to  future  or  cooungent  estates,  regards  tho  time  at» 
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or  condition  npon  which  they  are  to  vest,  either  as  an  interest  or  in  posses- 
sion. The  same  word  when  applied  to  a  vested  estate,  regards  its  duration. 
TbnU.  Diet.  Lirmtation  of  Eitats.  1  Preston  on  Estates^  88,  40,  Am.  ed. 
of  1828.  In  neither  sense  has  it  any  respect  to  the  particular  manner  in 
which  the  beneficiary  is  to  be  supplied  under  the  trust.  The  latter  is  a  mere 
appropriation  of  the  fund  ;  and  may  at  common  law,  be  as  various  as  the 
purposes  of  the  donor.  Linutatian  is  another  matter.  When  the  interest 
is  vested,  this  may  be  long  or  short  according  to  the  pleasure  or  caprice  of 
the  donor,  because  the  land  may  always  be  aliened.  But  when  the  limita- 
tion is  on  a  contingency  it  must  be  confined  within  certain  boundaries  of 
time ;  otherwise  you  run  into  an  objectionable  perpetuity.  This  is  about  all 
that  is  meant  by  the  various  provisions  of  the  revised  statutes  against  perpe- 
tuities. Thus  the  revbors  say,  in  commenting  on  §  14, 1 72.  S.  718, 2d  ed.y 
'^  To  prevent  a  possible  diflBculty  in  the  mind  of  those  to  whom  the  subject  is 
not  familiar,  we  may  also  add  that  an  estate  is  never  inalienable,  unless  there 
is  a  contingent  remainder,  and  the  contingency  has  not  yet  occur/ed.  This 
is  the  meaning  of  the  rule  of  law  prohibiting  perpetuities,  and  is  the  effect 
of  the  definition  in  §  14."  3  B.  S.  573,  2d  ed.  Under  the  old  law,  the 
objection  commonly  arose  on  executory  devises.  I  know  that  in  the  case  of 
real  estate,  §  14  has  been  extended  by  construction  to  a  vested  interest  un- 
der §  55  and  §  68.  But  that  was  grounded  on  the  restraint  of  alienation 
arising  from  the  mode  of  appropriating  rents  and  profits  in  a  trust  of  real  et* 
tate^  and  real  estate  only  ;  not  by  reason  of  the  contingent  limitation.  In 
the  case  of  personal  property,  we  are  still  left  to  the  rule  in  the  revisers' 
note.  We  are,  on  the  point  of  perpetuity,  to  regard  the  contin* 
gent  character  of  the  limitation  alone ;  and  if  the  event  be  *not  too  [  ?668  ] 
remote,  the  limitation  is  valid,  whatever  be  the  form  in  which  the 
trust  is  to  be  executed.  The  provisions  in  regard  to  estates  in  personal 
property  are  made  by  a  distinct  title  of  the  statute,  and  profess  to  treat  of 
accumulation  and  expectant  estates  ordy,  Tit.A^p.lQlofvol.l.  This 
title  is  in  detail  confined  to  those  objects.  The  first  section  limits  the  sus- 
pension of  absolute  ownership  to  two  lives.  This  suspension,  as  we  have 
seen,  is  predicable  of  contingent  estates  only.  Then  the  second  section  is, 
that  in  all  otiier  respects,  limitations  of  future  or  contingent  interests  shall  be 
the  same  as  if  the  subject  were  real  estate.  The  remaining  thrde  sections 
of  title  four  regard  accumulation,  which  may,  and  in  its  nature,  must  be 
generally  conducted  through  the  medium  of  a  trust.  And  here  alone  do  we 
find  any  thing  directly  cutting  down  the  power  to  create  trusts  in  personal 
property. 

But  counsel  recur  to  the  broad  meaning  of  the  words  used  in  the  statute 
of  trusts.  ^'  TrustSj  except  as  authorized  and  modified  in  this  article,  are 
abdished."    1  JR.  S.  721.    We  are  told  that  the  only  tmats  authozised  by 
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the  article  are  those  implied  by  law,  §  60,  and  the  few  express  trusts  enu- 
merated in  §  55.  Taking  the  broadest  abstract  meaning  of  the  word  trustSj 
and  disregarding  the  context,  the  counsel  are  right  in  saying  that  all  express 
trusts  in  personal  as  well  as  real  property  would   be  included.     The  clause 

^  in  a  will  directing  an  executor  to  apply  a  portion  of  the  assets  to  any  par- 
ticular purpose,  as  to  procure  a  monument  or  an  epitaph,  would  be  void.  So 
all  charitable  trusts,  and,r  for  aught  I  see,  all  legacies  in  a  will.  These  and* 
the  like  arc  no  less  than  express  trusts.  All  that  the  law  would  imply  as 
the  duty  of  an  executor,  would  be  to  collect  and  pay  debts  with  funeral  ex- 
penses, and  distribute  the  balance  of  the  estate  among  the  next  of  kin.  All 
the  express  trusts  of  business  life,  this  side  the  grave  would  also  be  abolished. 
Instructions  to  servants,  factors,  auctioneers,  all  special  agencies  accompanied 
by  bailment  would  be  destroyed.  A  vivid  imagination  might  even  carry  the 
provision  into  the  moral  world,  and  say  that  men  should  no  longer  repose  a 
trust  or  confidence  in  one  another.  By  cutting  off  all  that  fol- 
[  *664:  ]  lows  in  and  •after  the  first  section,  one  knows  not  what  would  set 
bounds  to  the  extravagance  of  construction.  Whereas  the  very 
first  section,  when  read  through,  shows  clearly  the  limitation  under  which  it 
must  be  taken.  The  whole  of  it  is  thus,  §  45  :  ^-^  Uses  and  trusts,  except 
as  authorized  and  modified  in  this  article,  are  abolished  ;  and  every  estate 
and  interest  in  lands  shall  be  deemed  a  legal  right  cognizable  as  such  in 

)  courts  of  law.'^'  Every  subsequent  section  of  the  article,  from  45  down  to 
72,  uses  language  most  obviously  applicable  to  technical  trusts  in  real  estate^ 
and  nothing  else.  I  have  already  shown  that  there  is  nothing  in  the  subse- 
quent provisions  concerning  personal  property  which  can,  without  a  perver- 
sion of  language,  be  made  referable  to  any  provision  in  this  article.  They 
refer  to  the  next  previous  one  on  estates  ;  to  what  extent  it  is  not  necessary 
to  enquire  while  considering  the  mere  declaration  of  trust.  The  learned 
chancellor  being  clearly  right  in  saying  that  this  was  so  far  a  common  law 
matter,  it  becomes  unnecessary,  atMeast  for  the  present,  to  institute  an  ex- 
amination of  its  validity  on  the  hypothesis  that  it  comes  within  the  55th  sec- 
tion. 

The  only  question  remaining  is,  how  far  the  limitation  of  the  trusts  con- 
form to  the  provisions  iti  article  first  concerning  the  creation  and  division  of 
estates.  The  bequests  of  annuities  to  the  sister  in  law  and  mother  of  the 
testator  are  distinct  independent  vested  legacies  payable  out  of  the  principal 
of  the  fund.  The  executors  are,  by  the  will,  created  trustees  with  the  ex- 
press duty  to  make  the  payment.  The  whole  stands  on  the  footing  of  anj 
other  common  pecuniary  legacy  ;  and  unless  the  statute  has  abolished  the 
trust  in  executors  to  pay  legacies,  it  is  valid.  The  same  thing  may  be  said 
of  the  ueices,  so  far  as  the  legacies  are  for  their  benefit  personally.  Quoad 
hoc  there  ia  no  contingent  estate  in  question  ;  but  the  limitation  is  of  a  pres* 
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ent  vested  estate  in  each  for  life.  The  provision  for  accumalation  during 
their  minorities  is  expressly  authorized  hj  the  statute.  1  It.  S,  767,  §  8, 
Bub,  1. 

Passing  beyond  the  immediate  lives  of  the  nieces,  we  do  find  ourselves  in 
the  region  of  future  and  contingent  estates  ;  and  here  the  statiite 
of  limitation  of  estates  becomes  applicable.  •Admitting  the  cross  [  *665  ] 
remainders  between  the  neiccs  to  be  contingent,  it  cannot  be  pre- 
tended that  thej  are  void  as  being  too  remote.  They  are  clearly  within  the 
compass  of  two  lives  in  being.  We  then  come  to  the  issue  of  the  nieces. 
The  limitation  of  income  to  them  was  a  contingent  remainder.  So  to  the 
surviving  husband  of  the  niece  who  should  die  leaving  issue,  living  the  other 
niece.  The  husband  being  unmarried,  and  the  issue  unborn,  both  events 
and  persons  were  uncertain.  The  final  vesting  of  the  absolute  property  is 
also  made  to  fluctuate  on  various  events,  but  the  provisions  in  those  respecta 
aim  at  no  events  which  can  be  questioned  as  too  remote.  All  the  contingent 
provisions  as  to  income  in  favor  of  any  person  beyond  the  nieces,  were  cut 
off  by  the  ehancellor  as  illegal  and  void  ;  and  that  part  of  the  decree  which 
does  thiSy  is  not  appealed  from.  Pro  tantoy  he  held  that  the  income  was  un- 
disposed of  and  ordered  it  to  be  paid  by  the  executors  to  the  testator's  next 
cf  kin  or  heirs  according  to  the  nature  of  tho  estate  out  of  which  it  may 
arise.  That  part  of  the  decree  which  makes  this  consequential  distribution, 
is  appealed  from  ;  but  no  distinct  point  was  made  against  it,  and  very  little 
said  about  it  on  the  argument.  It  struck  me  at  first  that  the  whole  income 
arising  from  the  avails  of  the  real  estate,  even  the  income  undisposed  of  by 
the  will,  should  be  considered  as  personal  estate,  and  go  to  the  next  of  kin. 
However,  another  view  is,  that,  so  far,  the  income  being  untouched  by  the 
will,  it  is  not  converted  ;  but  left  to  its  original  character,  as  income  from 
real  estate.  This  may  be  refining  too  much  ;  but  without  farther  discussion, 
I  am  not  prepared  to  say  thtiLt  the  refinement  has  no  foundation.  The  ques- 
tion seems  to  be  practically  of  but  little  moment  in  any  point  of  view.  There 
is  nothing  that  I  see  in  the  statute  concerning  the  limitation  of  estates,  car- 
rying any  of  this  undisposed  income  to  the  next  eventual  taker. 

The  most  important  consequence  sought  to  be  drawn  from  the  will  being 
void  in  respect  to  these  remote  collateral  provisions,  is,  that  therefore  the 
whole  is  necessarily  void.  Nothing  is  better  settled  than  tho  direct  con- 
trary ;  and  the  contrary  was  held  by  this  court  in  the  late  case 
of  Darling  v.  Rogers,  22  Wendell,  483.  That  a  will  or  any  [  •666  ] 
other  instrument  passing  an  estate  may  be  void  in  part,  and  yet 
good  for  the  residue,  was  never  doubted,  when  the  division  into  good  and 
bad  parts  was  made  by  force  of  the  common  law ;  and  Darling  v.  Rogers 
maintained  a  trust  deed  under  the  revised  statutes  in  such  parts  as  were 
good,  though  one  declaration  of  trust  was  void.     I  know  there  are  a  sort  of 
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Btanding  quotations  to  the  contrarj,  of  cases  decided  by  this  court.  They 
appear  upon  the  printed  points :  CoUer  v.  LoriUardy  14  Wendell,  265 ; 
Haioley  v.  James^  16  id.  61 ;  Root  v.  Stuyvesantj  18  id.  257.  So  far  from 
sanctioning  the  doctrine  for  which  they  are  cited,  the  opinion  of  every  judge 
who  spoke  to  those  cases  expressly  denied  it.  It  is  true,  that  the  wills  in 
question  went  pretty  much  by  the  board ;  but  all  that  can  be  said  as  a  con- 
sequence Uy  that  the  conservativo  rule  was  not  liberally  applied*  If  that 
be  so,  it  is  sufficiently  unfortunate ;  for  there  is  no  rule  of  law  which  calls 
for  greater  latitude  and  even  ingenuity  in  enlarging  and  extending  it*  The 
most  able  and  safe  judges  have  said  that  the  courts  should  be  astute  in  allow- 
ing it  a  comprehensive  operation  for  the  giving  effect  to  all  instruments,  and 
especially  to  last  wills  and  testaments ;  and  though  some  parts  may  be  con* 
trary  to  the  rules  of  law,  yet  all  other  parts  should  be  saved.  Any  court 
acting  systematically  upon  the  opposite  principle,  would  be  a  great  evil. 

But  th€^  sixth  and  seventh  clauses  of  the  decree  pronounce  the  income  in 
the  hands  of  the  nieces  and  their  issue  inaliencMe^  as  if  it  came  within  the 
63d  section  concerning  express  trusts.  I  have  already  given  my  reasons 
why  this  cannot  be  so :  and  perhaps  the  appellants  might,  on  a  proper  course, 
have  had  the  decree  modified  iu  the  parts  mentioned.  The  learned  chan- 
cellor thought  that  if  the  income  were  derived  from  real  estate,  the  trast 
would  yet  have  been  valid  within  the  third  subvision  of  §  55.  Perhaps  he 
is  right ;  but  at  any  rate  he  is  clearly  so  in  saying  that  all,  so  far,  is  person- 
al estate ;  and  therefore  I  have  inferred  that  the  question  cannot  arise  under 
that  subdivision.  The  rules  of  real  property  are  not  impressed  upon  per> 
sonal  property,  except  as  to  future  contingent  limitations, 
[  *667  ]  Here  the  income  *is  vested  in  the  nieces ;  though  I  admit  it  is  fu- 
ture and  contingent  in  the  remainders.  But  the  63d  section  is 
not  a  section  of  limitation.  It  merely  impresses  an  inalienable  character  on 
the  income  of  real  property,  which  happens  to  be  appropriated  in  a  certain 
form.  It  disqualifies  the  beneficiary  to  alien.  It  treats  him  as  it  would  an 
infant,  by  imposing  a  personal  disability.  It  is  in  derogation  of  common 
right,  and  ought  not  to  be  extended  by  analogy  or  construction.  The  de- 
cree aims  so  to  extend  it.  But  I  am  not  prepared  to  say  that  it  should  there- 
fore be  modified.  There  is,  to  be  sure,  a  simple  appeal  from  those  parts  of 
it  which  I  think  are  erroneous ;  but  the  points  made,  and  the  whole  drift  of 
the  argument  by  the  counsel  for  the  appellants,  were  opposed  to  the  idea  that 
the  income  of  personal  estate  can  be  put  in  trust  for  any  other  purposes 
than  are  allowed  to  rents  and  profits  of  land  ;  and  though  the  respondents 
denied  this,  they  still  maintained  the  chancellor's  reasoning,  from  construc- 
tion and  analogy.  The  question  of  inalienability,  therefore,  has  not  been 
argued.  The  counsel  on  both  sides  agreed  in  the  propriety  of  the  income 
bemg  considered  inalienable,  provided  the  will  is  to  be  maintained  in  its  prin- 
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cipal  provistODSy  as  it  clearly  must.  Beside,  the  declaration  in  the  decree, 
Uiat  the  income  shall  be  inalien^bley  cannot  have  any  effect,  except  as  a  tem- 
porary direction  and  qualified  protection  to  the  execntors.  A  decree  that 
property  in  A.'s  hands  shall  be  inalienable,  will  not  make  it  so.  Supfose 
he  takes  a  title  in  fee  simple  under  a  decree  for  a  specific  performance,  and 
the  decree  should  go  on  to  say  that  it  should  remain  inalienable  in  his  hands ; 
no  one  would  suppose  that  a  perpetuity  could  be  created  in  this  way,  though 
the  decree  should  profess  to  be  founded  on  the  construction  of  some  parts  of 
the  revised  statutes.  Property  is  alienable ;  and  no  court,  as  such,  can  im- 
press a  condition  upon  it,  which  shall  be  repugnant  to  its  very  nature.  The 
alienee  would  not  be  bound,  in  the  case  put,  nor  would  he,  for  the  same  rea- 
son, in  the  case  before  us.  On  his  coming  in  as  a  party,  the  question  would 
be  entirely  open  as  to  the  right,  though  the  trustees  would  not  be  subjected 
to  costs  for  refusing  to  pay  him.  1  presume,  however,  the  point 
was  not  *made  and  argued  even  in  the  court  below  ;  and  for  that  [  *66S  ] 
reason,  if  no  other,  we  ought  not  finally  to  pass  upon  it  now. 

I  am  of  opinion  that  the  decree  U  not  in  any  part  so  impeached  that  this 
court  ought  to  interfere,  either  by  reversing  or  modifying  it.  Therefore  it 
should  be  affirmed. 

On  the  question  being  put.  Shall  thU  decree  be  reversed?  all  the  members 
of  the  court  (^eighteen  being  present,)  with  one  exception,  voted  in  the  neg€h 
tivej  whereupon  the  decree  was  affirmed. 


The  Mayor,  &c.  of  the  City  of  Nbw-York  ve.  Pentz. 

A  party  ii^ose  propert^r  in  the  city  of  New-York  has  been  destroyed  by  an  order  of  the  dty  of- 
ficers, to  prevent  the  spreading  of  a  conflagration,  is  entitled  to  an  allowance  as  damages  to 
the  full  valne  of  the  property  destroyed,  without  any  dedaction  of  the  amount  insured. 

So  he  is  also  intitlcd  to  intereH  on  the  value  of  the  property  from  the  time  of  its  destruction. 

The  0  "'<  ions  of  incro  bystanders,  that  the  buildings  destroyed  would  have  taken  fire  and  been 
consumed,  had  they  not  been  blown  up  by  order  of  the  city  officers,  are  inadmissible  in  evi- 
dence ;  but  whether  the  opinions  ofjiremen  and  others  having  particular  knowledge  and  expe- 
rience in  reference  to  fires,  connected  with  a  statement  of  the  facts  upon  which  such  opinions 
were  formed  at  the  time,  would  not  be  admbsible,  quere. 

Error  from  the  supreme  court.     fP.  A^  F.  Pentz  and  bis  partners,  a 
mercantile  firm  had  two  buildings  blown  up  by  order  of  the  mayor  of  N. 

York,  in  the  great  fire  in  that  city,  in  December,  1835,  to  pAvent  the  spread- 
ing of  the  conflagration ;  and  had  their  damages  assessed,  under  §  81  of 
the  general  act  relating  to  the  city  of  N.  York,  2  B.  L.  868,  at  $89,476,54* 
The  buUdinge  were  wordi  between  $29,000  and  $80,000,  and  the  meroheuk- 
Vol.  XXIV.  63 
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dize\n  the  buildings  at  the  time  of  their  destruction,  was  worth  $18,585,82. 
The  Messrs.  Pentz  were  insured  $10,000  on  their  merchandize.  On  the  as- 
sessment of  the  damages,  the  counsel  for  the  corptoration  insist- 
[  *Q69  ]  -ed  that  the  owners  of  property  destroyed  'which  was  insured^ 
were  not  entitled  to  an  allowance  of  damages  for  the  value  of  the 
property  insured  to  the  extent  of  the  amount  insured,  and  at  all  events,  that 
the  amount  received  on  such  insurance  should  be  deducted  ;  and  also  insisted 
that  the  claimants  were  not  entitled  to  interest  on  the  value  of  the  property 
from  the  time  of  the  loss  until  the  taking  of  the  inquisition ;  upon  which 
propositions  the  presiding  judge  charged  against  him.  The  counsel  for  the 
corporation,  after  enquiring  of  each  witness  examined  before  the  jury,  and 
proving  by  him  that  he  was  present  at  the  fire,  asked  this  question : 
<^  Would  in  your  judgment  the  stores  blown  up  have  taken  fire  and  been  <2ea- 
troyedj  had  they  not  been  blown  up  ?"  The  counsel  for  the  claimants  ob- 
jected to  such  evidence  as  inadmissible,  and  the  objection  was  sustained  by 
the  court.  The  assessment  was  confirmed  by  the  common  pleas  of  New- 
York,  and  the  proceedings  being  removed  into  the  supreme  court  by 
certiorari^  were  affirmed  in  that  court.  This  case  came  before  the  supreme 
court  and  was  decided  at  the  same  time  that  the  case  of  Tlte  Mayor,  ^e. 
of  New-York  v.  Stone  and  others^  20  Wendell^  189,  was  brought  up  and 
decided.  The  corporation  removed  the  record  into  this  court  by  writ  of 
error.    The  case  was  argued  here  by 

(7.  F.  Talman,  for  the  plaintiff  in  error. 

.  jD.  Lordyjun.  for  the  defendants  in  errror. 

Points  for  the  plaintiffs  in  error  : 

I.  The  mayor,  aldermen,  &c.  of  the  city  of  New- York  are  not  liable  to 
damages  for  the  loss  of,  or  injury  to,  goods  in  the  buildings  destroyed. 
1  Dt/er,  36,  b.  I  DaltaSy  863.  2  Kent's  Comm.  888.  Com.  Dig.  tit. 
Pleader,  8  M.  80.  4  T.  B.  796.  Dwanis  bn  Stat.  689,  690,  694,  696, 
696,  749,  750.  Viner's  Ab.  Stat.  Construction  E.  6,  fl.  1, 19,  84.  S 
Cowen,  89.     15  Johns.  R.  358.    5  Cowen,  165. 

il.   If  liable  for  goods  at  all,  such  liability  is  confined  to  the  damages  of 

the  owners  and  persons  having  an  estate  in  the  buildings,  and 

[  *670  ]     does  not  extend  to  goods  held  on  ^consignment,  or  for  sale  on 

commission,  nor  to  goods  deposited  on  storage,  nor  to  advances 

made  on  goods  held  for  sale  on  commission. 

HI.  In  estimating  the  damages  of  the  claimants  who  had  effected  insu- 
rance on  the  property  destroyed,  the  amount  which  they  had  received,  or 
were  entitled  to  and  could  receive,  from  the  insurers,  ought  to  have  been 
deducted.     Corliss  v.  City  Fire  Insurance  Co.  21  Wendell^  867. 
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IV.  The  court  erred  in  charging  the  jar^  that  the  claimants  were  en* 
titled  to  interest  on  the  amount  of  damages  from  the  time  of  the  fire  to  the 
time  of  the  assesement.  5  Cowen^  587.  7  Jolms,  B,  112.  15  Id.  24. 
7  WendeU,  178. 

y.  The  evidence  oiTered  of  the  opinion  or  judgment  of  persons  who  were 
present  at  the  fire,  and  saw  the  circumstances  thereof,  that  the  buildings 
would  have  been  destroyed  by  «the  fire  if  not  blown  up,  was  improperly  ex- 
cluded. 2  Stark.  R.  191,  258.  8  Doug.  157.  17  Wenddl,  186.  4 
Cowen^  855. 

PoinU  of  defendants  in  error : 

I.  The  recovery  of  the  defendants  in  error  ought  not  to  be  diminished  by 
any  deduction  for  their  contracts  of  insurance ;  upon  which  they  have  re- 
ceived nothing. 

II.  The  purposes  of  the  act  bein^  to  indemnify  the  party  sustaining 
damage,  the  latter  must  have  not  only  the  value  of  the  goods  replaced  to 
him,  but  that  value  as  of  the  time  of  the  destruction  for  the  public  benefit ; 
consequently  interest  ought  to  be  allowed  from  the  time  of  destruction. 

After  advisement,  the  following  opinion  was  delivered : 

By  Senator  Yerplance.  The  first  question  in  this  case  is,  whether  the 
recovery  of  the  plaintiffs  in  the  court  below  for  damages  sustained  by  reason 
of  the  destruction  of  their  property  by  the  city  magistrates  according  to 
law,  to  prevent  the  spreading  of  a  conflagration,  ought  not  to  be  lessened 
by  the  amount  which  might  be  recovered  of  the  underwriters,  who  are 
liable  for  their  insurance  upon  the  same  •property.  The  under- 
writers being  clearly  liable  to  the  owners  for  such  a  loss,  this  is,  [  ^671  ] 
in  other  words,  the  question  whether  the  insurers  if  they  had 
paid  it  would  be  entitled  to  their  proportional  share  of  the  present  recovery. 
If  the  underwriters  are  not  entitled  to  be  repaid  the  amount  of  damages 
.which  they  make  good,  then  it  must  follow  that  the  amount  which  may  have 
been,  or  may  hereafter  be  received  of  them,  must  so  far  diminish  the  total 
amount  of  damages,  which  the  owners  of  the  property  destroyed  have  sus- 
tained by  the  act  of  the  magistrates.  If  they  are  entitled  to  such  an 
interest  in  the  recovery,  when  they  had  paid  their  share  of  the  loss,  it  is 
manifest  that  before  settling  the  loss  they  are  equally  entitled  to  be  wholly 
discharged  from  it  by  the  owner*s  being  made  good  by  the  city,  under  the 
statute,  to  the  full  amount  of  his  loss.  ^ 

If  we  admit  the  very  broad  sense  of  the  words  "  interesty''  and  "  inter- 
€9tedj*  in  the  act  under  which  the  recovery  is  had,  as  it  was  maintained  in 
tbe  other  oi^ea  growing  oat  of  the  same  memorable  conflagratiop,  the  insu;* 
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era  are  evidently  comprehended  without  any  regard  to  their  peculiar  rights 
as  assurers,  subrogated  to  the  rights  and  claims  of  those  to  whom  thej  are 
or  have  been  responsible.  But  waiving  the  consideration  of  that  question 
until  the  decision  of  those  cases  which  depend  wholly  upon  it,  this  case,  I 
think,  may  be  decided  altogether  upon  the  principles  of  the  law  of  insur- 
ance. , 

It  is  well  settled  that  the  insurer  is  entitled  to  be  substituted  to  the  rights 
of  the  party  whom  he  indemnifies  to  the  extent  of  the  loss  he  thus  assumes. 
Whatever  rights  the  owner  of  insured  property  may  have  in  relation  to 
them,  pass  to  the  assurer  as  much  as  if  the  owner  had  formally  assigned 
those  rights. 

The  doctrine  long  ago  laid  down  by  Lord  Chancellor  Hardwicke,  has 
often  been  reasserted  and  applied.  *^  The  person  originally  sustaining  the 
loss  was  the  owner,  but  after  satisfaction  made  to  him,  the  insurer  is ;  no 
doubt,  but  from  that  time  as  to  the  goods  themselves,  if  restored  in  specie 
or  compensation  made  for  them,  the  assured  stands  as  trustee  for 
[  •672  ]  the  insurer  in  proportion  to  what  he  paid."  1  Vesey.  *R*  98. 
From  this  and  similar  judicial  authorities,  our  judicious  Ameri- 
can commentator  on  the  law  of  insurance,  draws  the  inference  that ''  if  the 
risk  of  barratry  or  any  misconduct  of  these  persons  is  insured  against,  and 
a  loss  is  paid  on  that  account ;  and  subsequently  the  assured  recover  the 
damages  from  the  master,  there  can  be  ro  doubt  that  the  insurer  would  be 
equitably  entitled  to  the  damages  so  recovered,  or  to  the  proportion  in  which 
he  had  made  indemnity."     1  Phillips  on  Insurance^  464. 

I  had  some  transient  doubt  whether  this  principle  was  not  confined  (so 
far  as  mere  authority  went)  to  marine  abandonment,  so  as  to  rest  upon  the 
formal  relinquishment  of  the  subject  of  insurance  to  the  underwriters,  with 
all  its  contingent  and  appurtenant  rights  of  property  and  chances  of  recov- 
ery or  indemnity.  But  I  am  satisfied  that  in  marine  insurance,  it  is  now 
the  settled  law  that  an  actual  abandonment  is  not  necessary  to  give  the  in- 
surers a  right  to  receive  the  proceeds  of  claims  arising  out  of  losses  which 
they  have  paid.  See  cases  collected  in  1  Phillips  on  Ins.  465,  and  among 
the  cases  in  our  courts,  Sugdam  v.  Marine  Insurance  Company^  2  Johns. 
B.  188.  Oraeie  v.  N.  Y.  Ins.  Co.  8  Id.  183.  So  far  is  this  principle  of 
substitution  carried,  that  insurers  on  freight  are  now  held  to  be  entitled  to 
the  benefit  of  other  freight  carried,  instead  of  that  for  which  they  are  made 
liable.  6  Taunt.  /{.  68.  There  is  nothing  in  the  notion  of  insurance 
against  fire  to  distinguish  it  in  this  matter  from  marine  risks,  and  the  doc- 
trine has  been  als^applied  to  life  insurance  ;  for  in  the  case  of  the  insurers 
of  the  life  of  William  Pitt,  9  JEasi,  R.  72,  it  was  held  that  the  insurers  who 
were  liable  to  pay  as  guarantees  in  an  agreement  of  indemnity,  were  enti^ 
tied  to  the  benefit  directly  or  indirectly  of  what  was  paid  by  the  debtor  him- 
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self  or  by  government  on  his  aceoont  As  tlierefore  the  insaren  tre  enti- 
tled to  be  substituted  to  the  owner  in  proportion  to  the  loss  ptid,  and  soe- 
ceed  to  all  bis  rights,  it  can  need  no  argument  to  show  that  the  owner  him- 
self may  recover  and  retain  to  the  whole  amount,  wheneTcr  he  waives  that 
right  against  his  insurers,  and  look  first  to  other  responsbility  to  make  good 
bis  loss. 

^he  allowance  of  interest  must  generally  be  regulated  by  the  [  *673  ] 
circumstances  of  the  case.  Here  the  expressed  intent  of  the 
statute  is  to  ^ve  compensation  for  the  damages  sustained  by  reason  of  the 
act  of  the  magistrates  in  a  case  of  necessity.  The  allowance  of  interest  is 
the  only  mode  whereby  compensation  can  be  made  for  that  portion  of  the 
damages  which  results  from  long  deprivation  of  the  use  and  enjoyment  of 
capital.  There  were  no  circumstances  of  delay  or  laches  on  the  part  of  the 
claimants,  to  lessen  their  right  to  such  compensation.  The  only  delay  was 
(so  far  as  appears)  for  the  convenience  of  the  defendants  in  the  court  below, 
who  were  in  the  mean  time  (as  we  know  by  the  legislation  on  the  subject) 
enabled  thus  to  save  the  interest  to  be  paid  on  the  funded  debt  contracted 
to  meet  their  losses.  The  destruction  by  public  authority,  for  public  benefit 
or  for  that  of  any  citizen,  is  in  the  nature  of  a  forced  sale,  as  when  lands  are 
taken  for  a  canal  or  a  street.  In  such  case  the  debt  relates  back  to  the  time 
of  taking  the  property  and  its  then  value.  The  debt  is  then  incurred  by  the 
state  or  the  neighbourhood,  and  the  interest  should  begin  to  run  unless  the 
party  has  himself  caused  delay. 

There  is  yet  a  third  question,  involving  an  important  rule  of  evidence  of 
frequent  application.  It  was  agreed  that  the  defendants  below  should  be 
considered  as  having  insisted  on  their  right,  after  enquiring  of  each  witness 
and  proving  by  him  that  he  was  present  at  Uie  fire,  to  propose  this  ques^ 
tion:  ^^  Would,  in  your  judgment,  the  stores  blown  up  have  taken  fire  and 
been  destroyed,  had  they  not  been  blown  up  ?"  Also  that  this  question 
should  have  been  considered  as  objected  to  on  behalf  of  the  claimants,  and 
decided  by  the  court  to  be  inadmissible,  and  such  decision  excepted  to  by 
the  counsel  for  the  city.  Was  it  then  improper  to  exclude  the  evidence  of 
the  opinion  of  persons  present,  that  the  damage  sustained  in  consequence  of 
the  destruction  by  order  of  the  magistrates,  would  have  been  equally  incur- 
red by  the  progress  of  the  flames  ?  The  broad  rule  to  which  the  ancient 
law  scarcely  knew  an  exception,  is  that  testimony  can  relate  merely  to  facts 
and  that  the  inferences  from  them  are  to  be  made  by  the  jury. 
In  ordinary  *cases  the  issues  being  strictiy  on  the  existence  of  [  *674  ] 
facts  capable  of  being  proved  or  disproved  by  direct  evTdence, 
opinion  as  well  as  hearsay,  must  be  excluded.  But  this  general  rule  has 
been  broken  in  upon  by  the  admission  of  various  classes  of  e*  '  ^^1 
resting  on  the  common  grounds  of  necessity.    Such  necessit 
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exist  when  the  facts  in  issue  are  not  themselves  accessible  by  evidence,  be. 
ing  either  future  probabilities  or  mere  contingencies,  or  else  actual  facts, 
but  net  within  positive  knowledge :  all  of  these  must  of  necessity  be  judged 
of,  only  from  other  proved  facts  known  generally  to  accompany  or  to  indi- 
cate those  in  question  :  as  for  instance,  when  the  facts  to  be  ascertained  are 
inferred  from  some  rule  of  art,  or  science,  or  observed  law  of  nature  thus 
proved.  The  knowledge  by  which  the  existence  of  the  unknown  fact  is  in- 
ferred from  the  one  proved  may  not  fall  v/ithin  the  range  of  ordinary  infOT- 
mation,  but  must  be  proved  by  professional  or  experienced  witnesses  having 
peculiar  skill  in  some  art,  trade  or  science  relating  to  the  subject.  Thus 
the  fact  of  certain  appearances  in  a  dead  body  having  been  proved,  the  sub- 
sequent question  whether  such  appearances  indicate  poison,  is  wholly  oat  of 
the  power  of  the  best  informed  men  to  determine,  unless  they  had  made 
such  subject  a  previous  study.  Again,  the  market  value  of  an  article  at  a 
given  time,,  upon  the  allowance  of  damages  on  which  a  jury  has  to  pass,  is 
frequently  a  question,  such  as  dealers  in  that  article  can  alone  decide. 
There  it  is  a  matter  of  necessity  to  call  in  the  experienced  or  instructed 
opinion  of  such  witnesses.  No  proof  of  the  naked  state  of  &cts  as  to  a 
ship  after  a  storm  could  perhaps  enable  a  landsman,  however  intelligent,  to 
judge  of  those  necessities  which  are  so  often  to  be  inquired  into  in  marine 
contracts.  Thus  also  in  an  action  for  negligently  steering  a  ship,  as  in  Malr 
ton  V.  NeMt,  1  Carr.  ^  Payne^  76,  mere  proof  of  the  naked  facts  could 
not  enable  a  jury  of  landsmen  to  draw  any  inference  ;  and  experienced  nau- 
tical men  are  called  in  to  prove  whether  facts  of  that  kind  amount  to  unjus- 
tifiable negligence.  Opinion  is  admitted  when  a  jury  is  incompetent  to 
infer  without  the  aid  of  greater  skill  than  their  own,  as  to  the 
^probable  existence  of  the  facts  to  be  ascertained,  or  the  likeli-  [  *675  ] 
hood  of  their  occurring  from  the  facts  actually  proved  before 
them.  Indeed  it  would  be  more  logically  accurate  to  say  that  mere  opinion, 
even  of  men,  professional  or  expert,  is  not  admissible  as  such :  but  that  facts 
having  been  proved,  men  skilled  in  such  matters  may  be  admitted  to  prove 
the  existence  of  other  more  general  facts  or  laws  of  nature,  or  the  coarse  of 
business,  as  the  case  may  be,  so  as  to  enable  the  jury  to  form  an  inference 
for  themselves.  Thus  the  existence  of  certain  appearances  in  the  dead  body 
having  been  proved,  the  chemist  testifies  that  such  appearances  invariably 
or  generally  indicate  the  operation  of  some  powerful  chemical  agent.  His 
scientific  opinion  is  in  fact  his  testimony  to  a  law  of  nature.  All  these  are 
testimonies  to  general  facts  which  the  jury  can  ascertain  in  no  other  way, 
and  which  when  proved  afford  them  the  means  of  drawing  their  own  concla- 
sions  from  the  whole  mass  of  testimony  taken  together. 

The  same  reason  of  absolute  necessity  has  compelled  the  admission  of 
evidence  of  opinion  in  certam  cases  where  the  poverty  of  human  language 


OP  THE  STATE  OF  NEW-YORK.  676 

Albany  December,  1840  — Moyor,  &c«  of  N.York  t.  Fentz. 

makes  it  absolutely  impossible  to  separate  in  words  the  minute  and  transient 
facts  observed  hy  the  witnesses  from  the  inference  as  to  some  other  fact,  ir- 
resistibly connected  with  the  former  in  his  own  mind.  Testimony  as  to  hand 
writing,  I  think,  resolves  itself  into  this,  as  no  words  can  fully  convey  to 
others  the  minoie  particularities  on  which  such  judgment  is  founded.  So 
too,  in  questions  of  identity  as  to  men,  to  goods,  horses,  &c.  though  the  facts 
on  which  such  judgment  is  founded  may  be  partially  stated,  still  the  judg- 
ment or  opinion  is  admitted.  In  these  cases  the  witness  swears  as  to  the 
present  conviction  of  his  own  mind  as  to  an  actual  fact,  though  deduced 
from  circumstances  which  cannot  be  made  palpable  to  others.  It  is  often 
difiScult  to  draw  a  line  of  distinction  between  testimony  to  simple  facts, 
and  the  statement  of  such  immediate  and  conclusive  inferences  as  the 
witness  forms  in  his  mind. 

Beyond  this,  when  you  let  in  the  mere  expression  of  opinion  as  to  proba- 
bilities and  contingencies,  you  have  nothing  to  check  the  influence 
of  partiality  or  prejudice,  or  other  •worse  motive,  or  to  enable  a     [  '676  ] 
court  or  jury  to  discriminate  between  ignorant  or  purchased  opjn- 
ion,  and  that  which  is  fair  and  enlightened.     The  differing   opinions  of  phy- 
sicians, arists  and  other  experts,  at  trial,  is  of   constant  observation  ;  yet 
there  the  known  rules  of  art,  laws  of  science,  and  the  knowledge  and  ob- 
servatibn  of  life,  afford  salutary  checks  against  careless  or  partial  testimony. 
To  admit  mere  opinion  of  by-standers  as  to  probabilities,  is  going  much  be- 
yond the  policy  of  our  law,  and  losing  sight  of  that  distinction  between  ad- 
missibility and  credibility  which  our  jurisprudence  has  always  maintained. 

In  the  present  case,  it  seems  to  me  wholly  inadmissible,  that  each  witness 
should,  as  a  matter  of  right,  be  allowed  to  give  his  opinion  to  the  jury  as  to 
mere  contingent  probabilities.  Whether  a  building  was  in  the  direction  of 
the  flames  or  exposed  to  their  ravages,  or  appeared  about  to  take  fire,  these 
and  similar  circumstances  were  present  facts,  and  the  legitimate  subject  of 
testimony.  The  rest  is  mere  opinion.  There  might  be  particular  knowledge 
and  experience  of  firemen  or  builders  ;  there  might  be  the  expression  of  an 
opinion  connected  with  the  statement  of  facts  upon  which  it  was  formed  at  the 
time  ;  and  if  particular  evidence  of  that  nature  had  been  excluded,  it  might 
perhap$  have  formed  good  cause  of  exception  upon  its  own  special  grounds 
and  reasons.  The  inclination  of  my  own  mind  is  to  extend  the  competence 
and  admissibility  of  testimony  as  far  as  can  be  done  consistently  with  the 
principles  of  our  law,  and  I  am  therefore  desirous  to  confine  my  own  decis- 
ion in  the  present  case  to  the  denial  of  the  unqualified  claim  of  right  to 
present  as  testimony  the  mere  opinion  of  any  witness  who  was  present,  as 
to  the  probabilities  of  what  might  have  occurred  had  such  an  event  not  been 
anticipated  by  the  act  of  the  city  authority.  As  a  general  rule,  I  think 
that  the  doctrine  muntained  by  Chief  Justices  Mansfield,  Kenyon  and  Gibbs, 
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and  our  own  supreme  court,  7  Wendell^  72,  rejecting  mere  inferences  of 
opinion  drawn  by  witnesses  from  the  facts  proved  by  others,  extends  an  I  ap- 
plies likewise  to  the  admissibility  of  mere  naked  opinion  as  to  probable  con- 
tingencies founded  upon  facts  formeriy  seen  by  the  witnesses  them- 
[  ^677  ]  selves.  'In  the  language  of  those  decisions,  "  This  is  mere  opin- 
ion, and  not  evidence." 
It  has  been  suggested  since  the  argument  of  this  case,  that  it  may  be 
doubted  whether  the  two  questions  which  have  been  last  considered  are  fair- 
ly before  this  court,  or  were  so  before  the  supreme  court,  upon  proceeding? 
brought  up  by  ctrtiorari.  As,  however,  they  havo  been  fully  argued  before 
us  without  objection  on  either  side,  and  as  the  conclusion  to  which  I  have 
come  leaves  the  decision  of  the  court  below  undisturbed,  I  have  thought  it 
right  to  state  in  full  the  reasons  of  these  conclusions  on  which  I  must  rest 
my  decision  of  the  present  caiise,  in  the  absence  of  all  argument  or  objec- 
tion as  to  the  extent  of  our  appellate  authority  and  that  of  the  supreme 
court.  If  that  doubt  be  well  founded,  which  I  have  not  yet  examined,  the 
result  must  be  the  same,  and  the  judgment  of  the  supreme  court  should  be 
affirmed. 

The  Chancellor  generally  expressed  his  concurrence  in  the  views  of 
Senator  Verplanck. 

Senator  Root  thought  that  the  allowance  of  interest  was  improper. 

On  the  question  being  put  SJiall  (hit  judgment  be  reversed  ?  three  mem- 
bers of  the  court  voted  in  the  affirmative^  and  nineteen  in  the  negative. 
Whereupon  the  judgment  of  the  supreme  court  was  affirmbd. 


[Risidue  <f  CoMet  in  Error  in  next  Volume,] 
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ARBITRATION  AND  AWARD. 

1.  In  an  aotion  on  an  award  in  pursuance  of 
a  submission  under  seal,  it  is  not  necessary 
to  allege  in  the  declaration  that  the  arbitra- 
tors were  sworn.  Browning  ▼.  Wheekr,  258 

9.  Whether  the  provision  of  the  statute  re- 
quiring arbitrators  to  be  sworn  extends  to  a 
common  law  submission,  9u«re.  id 

3.  Whether  the  omission  of  administering  an 
oath  to  the  arbitrators,  even  where  the  sub- 
mission is  under  the  statute,  can  be  plead- 
ed in  defence  to  a  suit  at  law,  quere.       id 
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ASSUMPSIT. 

1.  Assumpsit  lies  to  recover  back  money  col- 
lected nnder  a  judjiment  subsequently  re- 
versed on  error ;  and  ihe  action  lies  against 
the  real  parties  plaintiffs,  where  the  suit 
was  prosecuted  in  the  name  of  a  nominal 
plmntiff;  e.  g.  by  assignees  of  a  chose  in 
actitm  m  the  name  of  the  assignor.  Maghee 
▼.  Kellogg,  39 

S.  Where,  in  an  action  otassumpsii,  in  which 
the  plaintiff  relies  on  the  common  counts 
for  work  done  and  materials  found,  it  ap- 
pears on  the  trial  that  there  is  a  written 
contract  under  which  the  work  was  agreed 
to  be  done  the  plaintiff  must  produce  the 
contract  or  account  fur  its  loss,  or  he  can- 
not recover  under  the  common  counts.  Xa- 
duc  ▼.  Seymour,  60 

3.  A  plaintiff,  f>n  producing  the  written  eon- 
tract,  may  recover  under  a  general  indebt' 
tattis  assumpsit,  if  the  agreement  has  been 
fully  performed  by  him,  and  there  was  no- 
thing special  in  the  contract  in  relation  to 
the  time  or  manner  of  payment ;  or  the  cre- 
dit, if  any  has  expired.  So  the  plaintiff 
may  recover  on  an  indebitatus  assumpsit  for 
work  done,  though  there  was  a  special  con- 
tract where  the  work  was  actually  done, 
but  not  within  the  time  or  in  the  manner 
specified  in  the  contract,  if  such  work  was 
done  with  the  approbation  of  the  defend- 
ant, id 

4.  Where,  however,  the  plaintiff  is  allowed 
to  sustnin  his  action  in  the  latier  case  on  a 
qitantum  meruit,  the  inquiry  is  not  what 
under  other  circumstances  he  would  be  en- 
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titled  to  recoTer,  bat  what  he  is  entitled  to 
in  reference  to  the  contract  price,  and  the 
damages  sustained  by  the  defendant  in  con- 
sequence of  the  want  of  a  strict  performance 
on  the  part  of  the  plaintiff.  id. 

5.  Where  a  female  is  debanched  in  the  house 
of  a  stranger,  and  he  by  writings  under  seal 
authorizes  a  party  standings  in  loco  parentis 
to  sue  in  his  name  for  the  recovery  of  dam- 
ages, and  a  suit  is  aocordioffly  eommenced 
and  judgment  recovered,  after  which  the 
nominal  plaintiflf  acknowledges  of  recoid 
satisfaction  of  jud|;meht,  an  action  may  be 
maintained  by  the  party  thus  authorized  to 
sue,  against  tbe  nominal  plaintiff  for  the 
recovery  of  the  antount  of  the  jndj^ment, 
and  the  suit  may  be  brought  in  assumpsit^ 
notwithstanding  that  the  writing  giving  au- 
thority to  sue  is  under  seal.  StarUon  v. 
Thomas,  70 

6.  An  action  for  money  had  and  received, 
will  not  lie  by  a  creditor  again^  a  third  pei^ 
son,  in  whose  hands  fund<»  have  been  depo- 
sited by  a  debtor,  with  directions  to  pay 
them  over  to  the  creditor  in  extinguishment 
of  a  debt,  unless  there  be  an  agreement  ei- 
ther express  or  to  be  implied  from  the  cir- 
cumalancea  of  the  ease,  by  which  the  funds 
become  the  property  of  the  creditor,  so  that 
tbe  debtor  loses  all  control  over  them,  and 
16  disabled  from  giving  them  another  direc- 
tion; or  unless  the  money  be  deposited 
with  the  concurrence  of  the  creditor,  ex- 
pressed previous  to  its  receipt  by  the  agent. 
Ssaman  v.  Whitney,  260 

Ste  CoMTEiiCT,  1.     County  OruocM,  3. 
Trusts,  1,  d. 

&i  Costs,  1,8,3. 


BAIL  (SPECIAL.) 

m 

It  is  no  defence  to  an  action  of  debt  on  a  re- 
cognisance of  bail,  that  the  defendant  is 
not  liable  to  arrest  on  an  execution  on  the 
judgment  in  the  cause  in  which  the  bail 
was  put  in  ;  the  remedy  of  the  bail  is  to  sur- 
render the  principal,  if  the  latter  does  not 
appW  for  and  dbiahi  an  exoneretur,  to  be  en- 
tered on  the  biiil  pieoe .     Stever  v.  Sornberger^ 

275 


BAILMENT. 

1.  Where  a  party  consigns  goods  to  mother 
and  sends  him  a  lettei  of  advice,  and  imme- 
diately aOer  draws  upon  the  consignee  for 
funds,  who  aooepts  the  drafm,  a  jury  are 


warranted  in  finding  a  contnct  and  that  the)    the  state. 


title  to  tlie  goods  has  vested  in  the  con- 
signee, although  there  be  no  express  agree- 
ment to  that  effect.  Bolbrook  v.  Wight,   169 

2.  A  factor  del  credere  who  has  made  advan- 
ces upon  goods  consigned  to  him  for  sale, 
and  which  have  been  delivered  to  a  third 
person  to  forward,  has  a  lien  upon  the 
goods,  and  may  maintain  an  action  against 
Uie  bailee  for  nondelivery.  id 

3.  Where  the  partner  of  a  bailee  refuses  to 
deliver  goods  to  the  owner,  saying  that  he 
does  not  feel  authorized  to  deliver  them  op 
in  the  absence  of  his  partner,  the  bailee  in 
an  action  against  him  cannot  object  that  the 
demandant  did  not  exhibit  the  evidence  of 
his  title;  if  that  was  the  true  reason/or  the 
non-delivery,  the  partner  should  have  said 
so,  and  if  the  refusal  had  been  made  in 
good  faith,  the  defendant  would  have  been 
protected.  id 

4.  A  bailee  acknowledging  by  receipt  to  hold 
the  goods  for  a  third  person,  is  in  itself  s 
conversion,  snd  after  having  done  so,  and 
the  agent  having  placed  his  refusal  npon 
the  absence  of  his  principal,  the  bailee  can- 
not claim  to  hold  on  the  ground  of  lien  for 
storage  and  charges  paid.  t^ 

5.  In  an  action  of  replevin  in  the  detinet,  the 
proof  of  refusal  need  not  be  as  strong  ss  in 
trover, 

BANKS  AND  BANKING. 

1.  A  suit  against  an  associstion  formed  uo 
der  the  general  banking  law^  may  be 
brought  either  in  the  name  of  the  associa- 
tion or  in  that  name,  with  the  addition  of 
the  name  of  the  president  thereof;  but  the 
contract  must  be  stated  as  having  been 
made  by,  or  with  the  bank  using  the 
name  by  which  it  acquires  rights  of  action 
and  contracts  livbilities,  or  the  declara- 
tion will  be  bad.    Delafield  v.   Kinney^ 

345 

2.  It  is  not  necessary  to  allege  in  the  decla* 
ration,  that  the  notes  or  bills  issued  by 
such  association,  were  signed  by  the  pren- 
dent  or  vice-president  arid  cashier  thereof; 
it  is  enough  to  allege  in  general  terms, 
that  the  association  made  the  contract,  id 

3  Whether  certificates  of  deposit  made  by 
these  associations  are  negotiable  instrur- 
men/i,  enabling  an  endorsee  to  <hriog  an 
action  in  his  own  name,  quere.  id 

4.  So  also  guere,  whether  these  associadons 
have  authority  to  make  post-notes,  or  any 
negotiable  notes,  save  such  as  are  issued 
under  the  sanetioti   of  the  -con^troUer  of 


id 
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5.  Where,  by  the  act  of  incorporation  of  a 
banking  company,  the  legislature  reserve 
the  power  of  annually  apponting  one  of 
the  directors  of  the  institution,  and  an  in- 
formation  in  the  nature  of  a  quo  warranto 
is  filed  against  the  company  for  a  misuser^ 
an  appointment  of  a  director  by  the  {gov- 
ernor and  senate  subsequent  to  the  filing 
of  the  information  is  not  a  waiver  of  the 
forfeiture.  The  legislature  alone  can 
waive  such  forfeiture.  The  People  v.  The 
Phanix  Bank,  431 

BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY  NOTES. 

1.  Where  a  bank  discounts  a  note  to  extin- 
guish a  debt  due  to  it  from  the  holder  or  the 
proceeds  are  applied  towards  discharge  of 
his  liability,  such  acts  are  equivalent  to 
paying  value  at  the  time,  and  constitute 
the  bank,  holders  for  valuable  considera- 
tion-    Bank  of  Sandusky  v.  Scoville,  115. 

2.  A  certificate  of  a  notary,  that  he  sent  no- 
tice of  protest  to  an  endorser,  directed  to  a 
certain  place,  the  reputed  place  of  resi- 
dence of  such  endorser,  is  sufficient  pre- 
sumptive evidence  that  such  place  is  the 
reputed  place  of  residence  of  the  party. 
Bell  V.  Lent,  230 

3.  Whether  his  certificate  that  he  had  not 
been  able  to  find  the  endorsers,  after  mak- 
ing diligent  search  and  inquiry  for  them^ 
is  sufficient  evidence  of  such  inquiry, 
when  the  noiioe  of  protest  is  seat  to  a 
wrong  place,  quere.  id 

4^  Where  the  holder  of  a  note  payable  at  six 
months,  agreed  at  the  time  of  the  taking 
thereof,  to  surrender  the  note,  provided  the 
maker  before  its  maturity  gave  him  a  satis- 
factory acceptance  at  six  months,  and  such 
acceptance  was  tendered  and  refused  to  be 
received  by  the  agent  of  the  holder,  and 
was  thereupon  destroyed  by  the  acceptor, 
who  had  personally  made  the  tender,  it 
was  held,  that  by  such  destruction  the 
holder  of  the  note  became  entitled  to  e/ec^ 
whether  to  tue  upon  the  note,  or  upon  the 
acceptance,  and  that  an  action  upon  the 
note  brought  previous  to  the  expiration  of 
the  second  period  of  six  months  was  main- 
tainable.    Gayle  v.  Suydam,  271 

5.  Notice  of  protest  sent  per  mail,  directed 
to  the  drawer  of  a  bill  of  exchange  at  the 
place  where  the  bill  on  its  face  purports 
10  have  been  made,  is  not  sufficient  to 
charge  the  drawer,  whe^e  no  inquiry  is 
made  as  to  the  place  of  his  residence.  Low  - 
rey  v.  Scott,  358 


gence  is  not  required ;  but  some  inquiry 
must  be  made.  id 

7.  An  alteration  of  a  promissory  note  by  the 
payee  thereof,  so  as  to  make  it  purport  to 
be  payable  at  a  particular  place,  vitiates  it 
in  the  hands  of  an  endorsee,  so  that  he 
cannot  recover  upon  it  in  action  against 
the  maker.     Nazro  v.  Fuller,  374 

8.  If  it  be  doubtful  whether  it  be  an  altera- 
tion of  the  note  or  a  mere  memorandum 
by  the  payee  indicating  where  the  demand 
of  payment  should  be  made  to  charge  him 
as  endorser,  the  question,  t^  seems,  should 
be  submitted  to  a  jury.  id 

9.  On  a  guaranty  endorsed  upon  a  note, 
whereby  the  payment  and  collection  of  the 
note  is  guaranteed  to  a  third  person  or 
bearer,  an  action  lies  by  any  subsequent 
holder  in  his  own  name,  Ketchell  v. 
Burns,  56 

See  CONSioBRATioN,  1.    Usury. 
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CERTIORARI. 
See  HiGBWAYs,  5. 


CITIES. 
See  CoHSTiTUTioNAL  Law. 


CHAMPERTY  AND  MAINTENANCE. 
;S^  Deed,  1,  6, 


CHANCERY. 

Where  a  bill  in  chancery  is  dismissed  for  want 
of  jurisdiction,  an  order  prohibiting  the 
complainant  from  a^ain  litigating  the  sub* 
ject  matter  of  the  bill  will  not  be  made  on 
the  ground  that  it  had  been  passed  upon 
by  the  chancellor  and  decided  against  the 
complainant.     Smith  v.  Adams,  585 

See  Limitations  (Staiute  of.)   TRUSTf. 


COMMISSIONER  OF  DEEDS. 
See  Constitutional  Law. 


COMMON  SCHOOLS. 


6.  Where,  in  such  case,  the  bill  at  maturity  [1.  A  vote  of  a  school  district  meeting  p<»t 
» in  th«  htiidf  of  u  endorue^  grea^  dih-|    poning  the  collection  of  a  taq^  for  the  xe* 
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pair  of  a  school  house  until  ihe  repairs  are 
finished  is  a  valid  vote,  and  authorizes  the 
colJection  of  the  tax.     Folsom  v,  Sireeter, 

sea 

2.  A  warrant  for  the  collection  of  a  tax  voted 
at  a  school  district  meeting  may  be  issued 
by  a  majority  of  the  trustees,  who  are  also 
competent  to  renew  the  warrant ;  it  is  not 
necessary  all  of  them  should  concur,    id 

* 

3.  A  warrant  also  may  be  renewed  as  of)en 
as  the  circumstances  of  the  case  require,  id 

4.  Whether  an  apportionment  c»f  the  tax  may 
legally  be  made  by  two  of  the  trustees  in 
the  absence  of  the  third,  quere;  the  act  <if 
two,  however,  in  making  the  apportion- 
ment will  be  held  valid,  unless  it  affirma- 
tively appear  that  the  third  was  not  notifi- 
ed and  did  not  attend.  id 

5.  A  warrant  for  collection  is  valid  in  form, 
which  directs  the  collection  of  the  tax  in 
case  of  non-payment  by  distress  and  sale 
of  goods  in  the  same  manner  as  is  directed 
in  wan  ants  issued  by  the  boards  of  super- 
visors for  the  collection  of  taxes.  id 

6.  A  party  assessed  cannot  object  to  the  va- 
lidity of  a  warrant  under  which  his  goods 
are  sold,  that  after  the  delivery  of  it  to  the 
collector  the  sum  asessed  to  him  is  reduced 
in  amount  by  one  of  the  trustees  of  the  dis 
trict.  id 


COMPOSITION  DEED. 
See  Debtor  and  Creditor. 


CONSIDERATION. 

1.  The  transferrinff  to  another  a  bargain  for 
the  purchase  of  land  is  not  a  good  consid- 
eration of  a  note  for  the  payment  of  money, 
where  there  is  no  valid  agreement  on  the 
part  of  the  owner  of  the  land  to  convey, 
and  where  the  negotiation  with  him  for 
the  sale  of  the  farm  was  made  without  any 
request  from  the  maker  of  the  note.  Ehle 
V.  Judson,  07 

2.  A  mere  moral  orcoRscientious  obligation, 
anconnected  with  a  prior  legal  or  equitable 
claim,  is  not  a  sufficient  conbideration  to 
support  a  promise.  id 

3.  Want  of  title  in  the  vendor  of  personal 
property  is  no  defence  to  an  action  brought 
for  the  recovery  of  the  purchase  money, 
where  there  has  been  no  recovery  by  the 
wn«'  against  the  /wrcAojer.  Case  v. 
Hall,  J02 


4.  If  the  vendor  fraudulently  represents  him* 
self  to  be  the  owner,  when  he  knows  to 
the  contrary,  such  fact  may  be  set  up  in 
bar  of  a  recovery ;  or  it  seems  an  action 
on  the  case  may  be  brought  against  the 
vendor.  id 

5.  Where  a  party  enters  into  an  obligation 
under  seal  for  the  debt  of  another,  it  is  not 
necessary  tu  allege  any  consideration. 
Bush  V.  Stevens,  256 

6.  Where  a  party  by  a  written  instrument 
recited  that  he  had  taken  a  lease  of  a  lot  of 
ground  in  a  certain  street,  and  agreed  on 
the  opening  of  another  street  into  the  street 
in  which  the  lot  was  situated,  that  he 
would  pay  his  landlord  $  100  as  soon  as 
such  new  street  should  be  opened ;  and  it 
was  proved  that  such  writing  was  execu- 
ted cotemporaneously  with  the  lease  reci- 
ted in  it,  IT  WAS  HELD,  that  the  execution 
of  the  lease  was  a  sufficient  consideration 
for  the  agreement,  and  that  in  an  action 
on  the  agreement  the  landlord  was  entitled 
to  recover.     Andrews  v.  Pontue,         285 

7.  It  seems  also,  that  though  the  considera- 
tion had  been  past  and  eaecuted,  upon  proof 
of  the  making  of  the  lease,  the  jury  woukl 
have  been  warranted  to  infer  that  it  was 
executed  at  the  request  of  the  defendant ; 
and  that  even  the  word  agree  might  import 
evidence  of  a  consideration  sufficient  to 
support  the  agreement.  id. 

See  Frauds,  (Statute  of,)  1,  2,  3. 

CONSTITUTIONAL  LAw! 

1.  An  act  of  the  legislature  imposing  a  tax 
upon  a  local  district  of  the  state,  in  refer- 
ence to  a  public  improvement,  such  as  a 
canal,  is  valid  and  constitutional,  notwith- 
standmg  that  previous  to  the  passage  of 
such  act,  a  number  of  individuals  of  such 
district  had  entered  into  a  bond  to  the 
state,  by  which  they  bound  themselves  to 
pay  the  whole  expense  of  the  improve- 
ment.    Thomas  v.  Leland,  65 

2.  The  common  council  of  a  city,  incorpora- 
ted as  such  svhsequent  to  1st  January, 
1830,  have  no  power  under  the  general  act 
to  determine  and  limit  the  number  of  com- 
missioners  of  deeds  to  be  appointed  in  such 
city  ;  the  power  is  confmcKd  to  the  common 
councils  of  cities  created  previous  to  that 
date :  and  accordingly  it  was  held  that  the 
appointment  of  a  commissioner  of  deeds  by 
the  governor,  with  the  advice  of  the  sen- 
ate, for  a  city  incorporated  since  Ist  Jan- 
uary, 1830,  was  not  a  valid  appointment. 
The  People  v.  Sali^ry^  409 
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CONTRACT. 

1.  Where  a  contract  U  made  for  work  to  be 
done  at  a  stipulated  price,  and  it  is  discov- 
ered before  the  work  is  commenced,  that  a 
misrepresentation  has  been  made  in  respect 
to  its  value,  the  party  engaging  to  do  the 
work  may  repudiate  the  contract;  if  he 
does  not  do  so,  but  goes  on  and  performs 
it,  he  can  demand  no  more  than  the  con- 
tract price.  The  Saratoga  and  S.  Rati 
Road  Co.  V.  jRot^,  74 

2.  Where  a  party,  in  consideration  of  anoth- 
er having  conveyed  to  him  14  city  lots  for 
only  $21,000,  covenanted  that  he  would 
by  a  certain  day  erect  two  bricks  houses 
of  specified  dimensions,  on  the  proper- 
ty purchased,  or,  in  default  thereof,  pay 
to  the  giantor  on  demand^  after  the  spe- 
cified day,  the  sum  of  $4000:  it  was 
held^  that  the  sum  specified  was  not  a  pen- 
alty^ that  it  should  be  deemed  part  of  the 
contract  price  of  the  lots,  and  that  on  fail- 
ure to  eiect  the  houses,  the  covenantee  was 
entitled  to  recover  the  specified  sum,  and 
should  not  be  limited  merely  to  damages 
for  the  non-erection  of  the  buildings. 
Pearson  v.  Williams^  administrators ^  244 

'  See  Pleas  and  Pleadings,  10. 


CORPORATIONS. 

1.  An  action  at  law  lies  against  an  individual 
stockholder  of  a  corporation  formed  under 
the  act  relative  to  tncorporatiqfis  for  man- 
t^acturing  purposes,  for  debts  owing  by 
the  company  at  the  time  of  its  dissolution  ; 
and  he  may  be  charged  to  the  extent  of  his 
shares  o f  stock .  Bank  of  Poughkeepsie  v . 
Ilhotson,  473 

2.  In  such  suit,  it  is  not  necessary  to  allege 
specially  in  the  declaration  the  grounds 
relied  on  as  evidence  of  dissolution  ;  a  ge- 
neral averment  of  dissolution  is  enough,  id 

3.  A  joint  action  against  all  the  stockhold- 
ers it  seems  cannot  be  maintained.  id 

COSTS. 

\,  A  re-taxation  of  a  bill  of  costs  will  be  or- 
dered when  demanded  by  an  attorney  ei- 
ther of  his  own  client  or  of  the  opposite 
party y  even  after  a  discontinuance  of  the 
suit  and  payment  of  the  money,  upon  com- 
plaint of  error  in  the  taxation.  Stockholm 
V.  Robbins,  109 

•3.  The  same  rule  does  not  invariably  prevail 
between  attorney  and  client^  as  between 
party  and  party,  in  resoect  to  the  amount 
of  coats  to  be  recovered.  id 


3.  Ad  attorney,  however,  is  not  entitled  to 
charge  his  client  for  swelling  an  original 
writ  by  special  counts  spread  out  in  the  writ 
when  the  common  money  counts  would 
have  sufficed.  id 

See  Executors  and  Adhinistratorb. 


COUNTY  OFFICERS. 

1.  A  county  clerk  is  not  entitled  to  compen- 
sation for  continuing  general  indexes  of  the 
names  of  grantors  and  grantees,  mortga- 
gors and  mortgagees  contained  in  the 
books  of  records  in  his  office  of  deeds  and 
morteages.  The  People,  ex  rel.  Trover, 
y.  The  Supervtsors  of  Dutchess,  181 

2.  The  authority  of  a  deputy  clerk,  who  dis- 
charges the  duties  of  the  office  of  county 
clerk  in  consequence  of  the  death  of  his 
piincipal,  ceases  on  \he  appointment  by  the 
governor  of  another  person,  to  execute  the 
duties  of  the  office  until  the  vacancy  in  the 
office  of  clerk  be  supplied  by  an  election. 
The  People,  ex  rel.  Smith  v.  Fisher,    215. 

).  Where  a  road  was  laid  out  through  the 
lands  of  an  inhabitant  of  a  town,  and  the 
supervisors  of  the  county  made  out  a  tax 
list  and  warrant  so  as  to  collect  the  sum 
allowed  as  damages  to  the  owner,  and  to 
have  the  same  paid  over  to  him,  and  sub- 
sequently altered  the  warrant,  directing 
the  collector  to  pay  over  the  amount  al- 
lowed to  the  supervisor  of  the  town  in- 
stead of  to  the  commissioners  of  highways, 
and  the  money  was  paid  over  to  the  super- 
visor; and  at  the  next  annual  meeting  of 
the  supervisors  they  directed  the  supervi- 
sor to  whom  the  money  was  paid  to  pay 
over  a  portion  of  it  to  the  owner  of  ttte 
land,  and  the  residue  to  the  county  treas- 
urer to  the  credit  of  the  town  in  which  the 
money  was  collected,  and  instead  of  com- 
plying with  such  order,  the  supervisor  paid 
over  the  whiile  sum  to  the  owner  of  the 
land,  it  was  held,  that  an  action  for  mo- 
ney had  and  received  did  not  lie  against 
the  supervisor,  at  the  suit  of  the  supervis- 
ors of  the  county.  Supervisors  of  Dutch- 
ess V.  Sisson,  387 

COURT  OF  COMMON  PLEAS. 

A  court  of  common  pleas  in  an  appeal  case, 
are  bound  to  pronounce  on  all  questions  of 
law  raised  and  passed  upon  in  the  court 
below.  Where  such  court  refused  lo  hear 
and  decide  upon  a  question  of  the  sufficien- 
cy of  an  affidavit,  presented  upon  the  ap-^ 
plication  for  an  attachmetit  in  the  court  be- 
low, and  such  affidavit  was  in  fact  insuffi- 
cient, the  judgment  of  the  common  pleas 
was  reversed.    Bennett  v.  IngeraoU,    113 
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COURTS  OF  JUSTICES  OF  THE 
PEACE. 

1.  It  seems  a  party  may  sue  out  an  attach- 
ment from  a  justice's  court,  although  his 
demand  exceed  the  jurisdiction  of  the 
court,  provided  that  the  sum  for  which 
judgment  be  claimed  is  within  its  jurisdic- 
tion.    Bennett  V.  IngersoU,  113 

2.  On  a  defendant  in  z  justice's  court  making 
affidavit  that  the  justice  before  whom  the 
proceedings  are  had  is  a  material  witness 
for  him,  and  that  the  facts  he  relies  upon 
cannot  be  shown  by  any  other  witness,  the 
suit  must  be  discontinued.  The  justice 
cannot  refuse  to  enter  judgment  of  discon- 
tinuance, on  the  ground  that  he  knows 
nothing  material  between  the  parties,  and 
has  no  recollection  of  the  facts  which  the 
defendant  affirms  he  expects  to  prove  by 
him.     Hopkins  v.  Cabrey,  264 

3.  An  attachment  issued  under  the  non-im- 
prisonment  act  is  void^  if  it  be  made  re- 
turnable more  than /emr  days  after  iu  date, 
although  the  proceeding  be  under  ^  34  of 
that  act,  allowing  such  process  against  a 
debtor  about  to  remove  fiis  property  from 
the  county.     Webber  v.  Eysaman,      485 

4.  A  constable,  however,  executing  an  at- 
tachment returnable  more  than  four  days 
after  its  date,  is  protected,  although  he 
kneto  the  facts  limiting  the  return  of  the 
process  to  four  days,  provided  that  in  oth- 
er respects  the  process  be  good  on  its  face. 

id 

See  Damaobb,  1. 


COVENANT. 

See  Landlord  and  Tenant,  2.  Partner- 
ship, 1.  Principal  and  Surety,  1,  2,  3. 

CRIMINAL  LAW. 

1.  Where  in  an  indictment  for  murder  the 
crime  is  charged  to  have  been  committed 
with  a  premeditated  design  to  effect  the 
death  of  the  person  killea,  the  premedita- 
ted design  or  express  malice  must  be  prov- 
ed, or  the  prisoner  cannot  be  convicted, 
although  the  act  be  also  charged  to  have 
been  done  with  malice  aforethought ;  the 
description  of  the  character  of  the  crime, 
viz.  its  perpetration  with  a  premeditated  de- 
sign^  cannot  be  rejected  as  surplusage. 
The  People  v.  White,  520 


jury  to  the  absence  of  such  proof  in  the 
case  before  them,  it  was  held  that  he  had 
erred,  and  a  new  trial  was  granted.         id 


DAMAGES. 

1.  In  an  action  on  an  attachment  bond  where 
the  party  suing  out  the  attachment  had 
failed  to  recover,  the  plaintiff  is  entitled 
to  recover,  not  only  the  costs  of  the  de- 
fence in  the  suit  before  the  justice,  but  also 
damages  for  the  seizure  and  detention  of 
the  property.    Dunning  v.  Humphrey,  31 

2.  A  plea  of  non  damnificaius  as  to  part, 
and  tender  of  a  snm  certain  as  to  the  resi- 
due in  bar  of  the  action,  cannot  be  sustain- 
ed, id 

3.  Where  a  party  had  an  easement  in  the 
land  of  another,  viz.  the  right  to  cut  a 
ditch  or  water-course,  it  was  held  that  the 
owner  of  the  land  had  the  right  lo  erect 
fences  across  the  water-course,  and  that  if 
the  other  unnecessarily  or  wantonly  re- 
moved them,  he  was  liable  in  damages 
and  that  the  owner,  for  such  removal  of 
the  fences,  was  entitled  to  recover,  though 
no  actual  damage  was  proved.  Every  nn- 
authorized  person  upon  the  land  of  another 
is  a  trespass  for  which  an  action  lies,  though 
the  damages  be  merely  nominal.  Dixon 
V.  Clow,  188 

4.  Where  a  party  contracts  to  load  a  ship  to 
a  given  amount  of  tons,  at  a  stipulatnl 
price  per  ton,  and  falls  short  in  shipping 
the  whole  number  of  tons,  the  owner  or 
master  of  the  vessel  is  entitled  to  recover, 
m  the  nature  of  damages,  freight  for  the 
deficiency  ;  but  where  in  such  case  goods 
are  offered  by  a  third  person,  to  be  ship- 
ped to  an  amount  sufficient  to  make  up  the 
deficiency,  though  at  a  reduced  rate  of 
compensation,  but  still  at  the  current  pri- 
ces, the  owner  or  master  of  the  vessel  ia 
bound  to  receive  such  goods,  and  place  to 
the  credit  of  the  original  charterer  the  net 
earnings  of  such  substituted  cargo,  afler 
making  all  reasonable  deductions  resulting 
from  the  circumstances  of  the  case.  JXadfc- 
scher  V.  McCrea*  304 


2.  Where  a  judge,  in  his  charge  on  the  trial 
of  a  criminal  caae,afVer  alluding  to  the  be- 
nefit of  good  character  to  the  accused  in  a 
donbtful  ease,  called  the  attention  of  the 


5.  The  rule  of  damages  for  the  non-delivety 
of  chattels  sold  is  the  market  price  on  the 
da^  appointed  for  delivery  less  the  contract 
price  where  the  latter  is  not  paid  ;  it  is  of 
no  consequence  at  what  price  the  piirchae- 
er  had  agreed  to  sell  to  others.  Davis  y. 
Shields.  3S2 

6.  Where  property  tortionsly  taken  by  one 
penon  from  the  poMemoa  of  another  ia 
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aulMeqaeiiily  leTied  apon  whilst  in  the 
hands  of  the  tort-feazor  hy  a  third  person, 
under  a  warrant  of  distress  for  rent  due  by 
the  owner,  such  last  taking  may  be  shewn 
in  mitigation  of  damages,  in  an  action  by  the 
owner  against  the  tort-feazor,  if  ihe  latter 
took  the  property  under  an  honest  belief 
that  he  had  title  to  it,  and  not  for  the  pur- 
pose of  subjecting  it  to  the  landlord's  war- 
rant.   HigginsY.  Whitney,  379 

7.  In  an  action  of  trespass  by  a  father  for 
assaulting  and  beating  his  son  per  quod 
servititan  amisit,  a  jury,  in  assessing  the 
damages,  are  not  authoiized  to  take  into 
account  the  wounded  feelings  of  the  pa- 
rents.    CowdenY,  Wright,  429 

See  Assumpsit,  4.    Contract,  1. 


DEBT. 
See  Contract.    SHCRirFs. 


DEBTORS, 
See  Joint  Debtors. 


DEBTOR  AND  CREDITOR. 

1.  Where  a  voluntary  assignment  for  the 
benefit  of  creditors  was  made  by  debtors, 
and  the  deed  of  assignment  placed  in  the 
hand  of  the  assignee  who  hesitated  to  accept 
for  six  hours,  and  then  claimed  the  proper- 
ly, but  before  he  concluded  to  accept,  the 
property  was  ley  led  upon  by  virtue  of  ex- 
ecutions against  the  assignors,  it  was  held, 
that  the  judgment  creditors  had  obtained  a 
lien  upon  the  goods,  and  were  entitled  to 
have  their  debts  satisfied  in  preference  to 
the  debts  of  the  creditors  provided  for  by 
the  assignment.     Crosby  v.  Hillyer,    280 

2.  A  creditor  who  has  signified  his  assent  to 
a  composition  between  his  debtor  and  the 
creditors  at  large  of  such  debtor,  cannot 
subsequently  withdraw  his  assent  without 
the  consent  of  the  debtor  ;  but  if  such 
consent  be  given,  the  debtor  cannot  after- 
wards set  up  the  agreement  for  a  composi- 
tion, in  bar  of  an  action  for  the  recovery 
of  the  oiiginal  demands.  Fellows  v.  Ste- 
vens, 294 

3.  Assent  to  a  composition  may  be  as  well 
by  surrendering  debts  and  taking  composi- 
tion notes,  as  by  signing  and  sealing  a 
composition  deed.  id 

4.  A  composition  as  to  simple  oontiacts,  may 
be  by  parol,  but  whether  to  aflfect  debts 
doe  by  spedakt^f  it  ahwild  not  be  snder 
mMM^£H£m.  id 


As  between  a  debtor  and  creditor,  an  ac" 
cord  to  accept  a  less  sum  than  the  whole 
debt,  is  no  bar,  though  satisfaciion  be  ten- 
dered :  but  if  the  accord  extend  to  all  the 
creditors  of  the  debtor,  it  is  otherwise,  id 


DEED. 

1.  A  deed  obtained  by  the  grantee  of  lands 
in  the  actual  possession  of  another,  held 
adversely  to  the  title  of  the  grantor,  is 
void,  although  the  title  under  which  the 
party  in  possession  holds  is  bad.  Thur" 
man  v.  Cameron,  87 

2.  A  certificate  made  hy  statute,  evidence  of 
certain  facts,  requires  no  proof  of  its  gen- 
uiness,  where  on  its  lace  it  sppears  to  be 
regular.  Thus  the  certificate  of  the  ac- 
knowledgment of  a  deed  is  received  with- 
out proof  of  the  official  character  of  the 
officer  granting  it,  of  his  signature,  or  that 
it  was  granted  unthin  the  jurisdiction  where 
he  is  authorized  to  act.  The  evidence, 
is  only  primafacie,  and  may  be  rebutted,  id 

3.  It  is  not  necessary  that  a  certificate  of  ac- 
knowledgment should  be  endorsed  on  the 
deed  ;  it  is  enough  if  it  be  on  any  part  of 


It. 


id 


4.  Nor  is  it  necessary  that  the  officer  should 
certify  that  he  knew  the  person  making 
the  acknowledgment  to  be  the  grantor  de^ 
scribed  in  the  deed,  if  he  state  that  he  knew 
him  to  be  the  person  who  executed  it.      id 

5.  Where  premises  adjoining  a  river  above 
tide  water,  are  described  as  bounded  by  a 
monument  standing  on  the  bank  of  the 
river,  and  a  course  is  given  as  running 
from  it  down  the  river  as  it  winds  and 
turns  to  another  monument*  the  grantee 
takes  usque  filum  voua,  unless  the  river  be 
expressly  excluded  from  the  grant  by  the 
termsof  the  deed.    Luce  y.  Varley,      451 

6.  A  license  given  by  the  owner  of  the  bank 
of  a  river  above  tide  water,  to  abut  a  dam 
built  across  such  river  to  the  bank  owned 
by  him,  is  a  perfect  answer  to  a  claim  of 
adverse  possession  set  up  by  the  party  ob- 
taining such  license,  or  by  a  purchaser 
from  him,  although  the  purchase  be  made 
without  notice  of  such  claim.  id 

See  EviDiNCB,  3. 


DOWER. 

1.  Since  the  revision  of  the  laws  in  1830, 
where  a  husband  dies,  his  widow  is  enti- 
Uad  to  dower  in  she  lands  svhezeof  h»  msm 
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seized,  notwithstanding  that  preyioos  to 
1830,  for  many  years  she  lived  in  open 
adultery  ^vizy  from  him,  if  a  divorce  was 
not  obtained.  Hnd  the  husband  died  pre- 
Tious  to  1830,  she  would  have  been  barred 
under  the  act  concerning  dower,  passed  in 
1787,  notwithstanding  a  divorce  had  not 
been  obtained  ;  hut  that  act  having  been 
repealed  the  widow  now  by  the  revised gta- 
tutea  is  not  barred,  unless  the  marriage  con- 
tract has  been  dissolved  by  a  divorce,  /2ey- 
nolda  T,  Reynolds,  193 

2.  Previous  to  the  death  of  the  husband,  the 
wife  had  no  Tights  interest  or  estate  in  the 
lands  of  her  husband  which  could  be^or- 
feited  by  the  adultery  ;  and  therefore,  the 
act  of  1787  had  no  operation  in  barring 
her  dower.  id 


EJECTMENT. 

1.  Ejectment  cKnnot  be  brought  by  9,  commit' 
tee  of  the  person  and  estate  of  an  individ- 
ual in  respect  to  whom  a  writ  in  the  nature 
of  a  writ  de  lunatico  inguirendo  had  been 
issued,  and  an  inquisition  found  that  he 
was  incapable,  &c.  P^e  v.  Shoemaker,  85 

3.  The  effect  of  a  deed  of  land  executed  by 
such  individual  alluded  to.  id  * 

3.  Where,  on  trial  of  an  ejectment  a  verdict 
is  entered  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  to  set  it  aside,  on 
the  motion  for  a  new  trial  the  defendant  is 
not  allowed  to  object  that  the  plaintiffybtV- 
ed  to  show  title  in  himself,  if  such  objection 
was  not  raised  at  the  trial.  Thurman  v. 
Cameron,  87 

4.  Where  a  testator  gives  a  farm  to  his  son 
in  fee,  upon  condition  among  other  things 
that  his  daughters  shall  have  the  use  and 
occupation  of  a  room  in  his  dwelling  house, 
and  be  provided  with  food,  raiment  and 
fuel  as  long  as  they  remain  unmarried, 
and  there  be  a  breach  of  the  condition,  an 
action  of  ejectment  lies  by  the  daughters 
for  the  recovery  of  the  shares  of  the  farm 
to  which  they  would  have  been  entitled  as 
the  children  of  their  father.  Hogeboom  v. 
HaU,  146 

5.  Such  condition  is  annexed  to  the  estate, 
and  binds  the  land,  in  whose  hands  soever 
it  may  be.  id 

6.  To  work  a  forfeiture  of  the  estate  in  such 
case,  there  must  be  something  more 
than  a  mere  denial  of  the  right ;  there 
roust  be  some  act  done,  as  shutting  up  the 
hmiHt  &e.     Great  strictness  is   requir- 


ed where  the   forfeiture  of  aa   estate  is 
sought.  id 

7.  In  a  controtersy  in  an  action  of  eject- 
ment between  one  claiming  under  a  prior 
possessor  and  the  other  under  a  subsequent 
possessor,  the  obtaining  of  a  deed  by  a 
predecessor  of  the  latter  from  several  of 
the  heirs  of  the  prior  possessor,  is  an  ad- 
mission of  title  in  their  ancestor.  North, 
ropy.  Wright,  221 

8.  Such  deed  fastens  upon  the  grantee  and 
those  claiming  under  him  the  character  of 
a  tenant  in  common  with  the  grantee  of 
the  other  heirs  of  the  prior  possessor,  and 
the  possession  held  under  such  deed  is 
not  adverse  to  the  rights  of  the  other 
grantee,  unless  the  presumption  arising 
from  the  acceptance  of  the  deed  be  satis- 
factorily explamed.  id 

9.  Possession  of  twenty-seven  years  by  one 
tenant  in  common,  although  during  all  that 
time  the  right  of  the  co-tenant  had  not  been 
recognized,  was  held,  in  this  case,  not  to 
be  sufficient  to  authorize  a  jury  to  presume 
an  ouster,  where  before  twenty-five  years 
had  elapsed,  the  co-tenant  had  made  an  ac- 
tual entry  upon  the  land,  and  was  forcibly 
expelled.  id 

10.  Since,  as  before,  the  revised  statutes,  a 
plaintiff  in  ejectment  is  entitled  to  recover 
mesne  profits  only  for  the  period  of  six 
years ;  and  now  he  is  limited  to  that  peri- 
od, although  the  statute  of  limitations  be 
not  pleaded.    Jadcson  v.  Wood,  443 

11.  In  ascertaining  the  mesne  prqfiis  or  the 
rents  of  premises  situate  in  the  city  of  New- 
York,  interest  may  be  computed  upon 
rents  from  the  expiration  of  the  quarter- 
days,  instead  of  the  expiration  of  the 
year.  id 

12.  A  naked  possession  of  land,  unaccompa- 
nied by  a  claim  of  right,  never  constitutes 
a  bar,  but  enures  to  the  benefit  of  the  true 
owner.    Humbert  v.  Drinity  Church,    587 

13.  So  if  a  man  have  title  as  tenant  in  com- 
mon, and  be  in  possession,  he  is  presumed 
to  hold  for  himself  and  his  co  tenants ;  but 
such  presumption  may  be  rebutted  by  proof 
of  acts  or  declarations,  indicating  an  inten- 
tion to  exclude  his  co-tenants,  such  as  a 
disavowal  of  his  holding  as  a  tenant  in 
common  ;  and  if  he  in  fact  keeps  out  his 
co-tenants,  such  acts  and  declaTa.tions  con- 
stitute an  ouster,  and  his  possession  from 
that  time  becomes  [adverse  within  the 
meaning  of  the  statute.  id 

14.  A  possession  to  be  adverse,  must  be  in- 
ooDsisient  with  the  title  oflhe  claimant  who 
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ia  ODt  of  possession ;  it  must  be  acrompan- 
ied  with  a  claim  of  title,  exclusive  ol  ihe 
rights  of  all  others;  and  must  be  definite, 
notorious,  and  continued  for  the  period  of' 
20  years.  id 

15.  Where  there  is  an  actual  occupation  of| 
premises,  an  oral  claim  is  sufficient  to  sus- 
tain the  defence  of  adverse  possession  ;  it 
is  only  where  a  constructive  adverse  pos- 
session is  relied  upon,  that  the  duim  must 
bo  founded  on  color  of  title  hy  deed  or  oth- 
er documental  semblance  of  riifht.  id 


ERROR. 

1.  The  supreme  court,  on  a  writ  of  error  re- 
movingf  a  record  fium  the  common  pleas, 
will  not  look  into  a  t>peci4i  report  made  hy 
referees  to  the  common  pleas  containing  on- 
ly the  evidence  of  the  facts  transpiring  up- 
on the  hearing,  and  the  decisions  made  in 
the  admission  and  rejection  of  testimony, 
and  upon  questions  of  law  arising  in  the 
course  of  the  hearing.  McPherson  v. 
Cheadelly  15 

2.  On  the  refusal  of  a  court  of  common  pleas 
to  set  aside  a  report  of  referees  for  alleged 
errors  in  the  hearing  of  the  cause,  if  the 
losing,  party  desires  to  review  in  the  su- 
preme court  the  decision  of  the  common 
pleas,  he  must  procure  a  statement  of  facts, 
not  the  evidence  of  the  facts,  to  be  drawn 
up  under  the  direction  of  the  common 
pleas  and  placed  upr.n  the  record  in  the 
form  of  a  special  report  in  the  nature  of  a 
special  verdict  or  bill  of  exceptions.        id 

3.  Where  a  cause  was  tried  in  a  justice's 
court,  and  the  justice  at  the  request  of  the 
jury,  after  they  had  retired  to  consider  of 
their  verdict,  gave  them,  without  the  con- 
sent of  the  parties,  his  minutes  of  the  trial, 
the  common  pleas  on  certiorari^  reversed 
the  judgment  rendered  on  the  verdict  of 
the  jury,  and  this  court,  on  lorii  of  error ^ 
affirmed  the  judgment  of  the  common 
pleas.     Mil  v.  Abel^  185 

4.  How  far  the  acts  of  judges  d€/acio  will  be 
sustained,  discussed  by  the  Chancellor, 
Mr  Justice  Bronsok,  and  Senators  Dixok, 
FuRMAN,  Root  and  Vkrplanck  ;  and  the 
right  of  a  party  affected  to  raise  on  writ  of 
error  an  objection  to  the  due  organization 
of  a  court,  discussed  by  the  Chancellor 
and  Senator  Verplanck.  The  People  v. 
White,  520 

5.  The  Chancellor  holds  that  the  court  for 
the  correction  of  errors  will  listen  to  an  ob- 
jection appearing  on  the  record,  although 
not  urged  in  the  supreme  court,  if  it  be  of 
such  a  characterthat  bad  it  been  presented 
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there,  it  could  not  have  been  obviated  by 
the  opposite  parly.  id 

Sec  Assumpsit,  1.    Court  cf  Common 
Pleas,  1. 


EVIDENCE. 

1.  A  judge  at  the  circuit  may,  upon  his  own 
motion,  exclude  evid"nce  which  l:e  deems 
irrelevant;  he  is  not  bound,  although  the 
opp<isite  party  does  not  object,  to  sit  and 
hear  testimony  vvhich  can  have  no  legal 
bearing  up<m  the  question  to  bo  tried. 
Coof.er  V.  Bar  be  r,  105 

2.  A  mort<?a<ror  of  personal  properly  is  an  in- 
compeient  witness  for  the  mortgagee  in  a 
controversy  between  ihe  latter  and  a  pur- 
chaser under  an  ext-cuiion  issued  subse- 
querit  lo  the  execution  of  the  mortgage, 
where  such  instrument  is  void  for  want  of 
possession  of  the  goods  accompanying  its 
delivery,  and  actual  poisetsion  is  not  taken 
by  the  mortgagee  until  after  the  levy  by 
virtue  of  an  execution .     White  v.  Cole,  1 16 

3.  Whether  a  certificate  of  the  acknowledg- 
ment of  a  deed  taken  in  1784,  not  stating 
that  the  grantor  was  known  to  the  offioer, 
be  sufficient  to  authorize  the  reception  of 
the  deed  in  evidence,  quere.  JVbrihi'op  v. 
Wright,  221 

4.  Where  a  will  produced  on  the  trial  of  a 
cause  was  more  than  fifty  years  old,  H  nae 
held  that  the  legal  presinnpiion  attached 
that  the  witnesses  were  dead,  and  that  the 
party  might  resort  to  necondary  evidence  to 
prove  the  will ;  and  that  its  production  with 
the  probate  attached  was  sufficient  evi- 
dence to  authorize  its  being  read.  id 

5.  Where  a  party  on  the  trial  of  a  cause 
'avails  himself  of  an  (rcfm*Mto«  of  his  adver- 
sary to  sustain  his  action  of  defence,  the 
opposite  party  is  entitled  to  prove  such  oth- 
er parts  of  the  conversation  had  on  his  part 
as  tend  to  explain,  modify  or  even  destroy 
the  admission  made  by  him ;  but  is  not  at 
liberty  to  call  f«ir  such  parts  of  the  conver- 
saiion  had  by  him  as  relate  to  the  asser- 
tions made  operating  in  his  favor  upon  the 
general  merits  of  the  case,  but  having  no 
connection  with  the  admission  made.  Ga- 
rey  v.  J^ichdUon,  360 

6.  Evidence  that  the  plaintiff,  in  an  action  of 
slander,  aided  in  piocuring  an  abortion,  is 
inadmissible,  unless  the  notice  of  justifica- 
tion shows  that  in  so  doing  the  statute  was 
violated.     Bisstll  v.  Cornell,  354 

7.  Af^er  an  equal  number  of  witnesses  have 
been  Bwom  on  eaoh  aide  in  the  impeaching 
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or  snpporting  of  the  charactor  of  a  party 
or  witness,  it  is  in  the  discretion  of  the  pre- 
siding judge  whether  a  greater  or  farther 
number  of  witneses  shall  be  examined,    id 

d.  Where  a  bond  and  warrant  of  attorney 
were  given  for  a  sum  certain,  payatieon 
demand^  to  secure  the  payment  of  certain 
specified  notes,  and  a  writing  was  entered 
into  by  the  obligees  of  the  bond  statinir  the 
object  of  the  transaption.and  appropriating 
the  proceeds  of  the  judgment  to  be  entered, 
it  was  he/d,  thnt  parol  evidence  was  inad- 
missible to  show  an  agreement  entered  into 
at  the  time  of  the  execution  of  the  papers 
enlarging  the  time  of  payment  of  the 
note.  The  Farmers^  4"  Manufacturers' 
Bank  ▼.  Whinfieldy  419 

9.  It  was  held,  however,  that  it  was  com- 
petent in  such  case  to  show  by  parol  evi- 
dence the  nature  of  the  transaction  and  the 
object  and  purpose  of  the  parties ;  and  also 
to  hhovi  fraud  on  the  part  of  tho  obligees 
by  tlie  misreading  of  the  paper  specifying 
the  terms  upon  which  the  bond  and  war- 
rant were  executed.  id 

lO-  Such  frond,  however,*  if  found,  would  not 
vitiate  the  judgment ;  it  would  only  nifcct 
tho  instrument  misread,  leaving  the  judg- 
ment to  operate  according  to  Sio  real  in- 
tentions of  tho  parties.  id 

11.  A  court  are  not  bound  to  receive  irrdevant 
ttMtiaumg  from  one  party,  because  such  testi- 
mony has  l)ecn  given  by  the  other  party  with- 
out objection.  id 


ing  to  be  the  examination  of  a  witness  taken 
on  a  coroner's  inquisition,  is  admissible  in 
evidence,  ^ere.    TIte  People  v.  White^     5» 

5k  Assumpsit,  3,  3,  4.    Deed,  8,  3,  4.    Ih* 

SURAVCE,  3.      PniXCirAL  AHD   SuBBTT,  S. 
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EXECUTIONS. 
See  CoAPOBATioirs,  2.    Jgdomehts. 

VEASUir. 


Fast- 


is. \Vhere  irrelevant  testimony  is  permitted 
to  go  to  a  jury,  a  new  trial  will  be  granted 
of  course  on  a  biil  of  ereejdiana,  if  the  chances 
are  equal  that  it  msy  have  had  an  injurious 
tendency  on  the  minds  of  the  jurors.  On  a 
eaacy  the  court  exercises  its  discretion,  when 
it  is  plainly  seen  that  no  injury  could  possi- 
bly have  resulted  to  the  party  objecting  to  th» 
testimony.  id 

13.  It  aeems^  that  in  no  case  whatever  is  it  prop- 
er to  permit  a  jury  to  take  with  them  when 
they  retire  to  consider  of  their  verdict,  the 
doJumentary  evidence  submitted  on  the  trial 
of  a  cause.  id 

14.  A  eervant  in  charce  of  the  property  of  his 
master,  which  has  been  injured  or  destroyed 
by  tlie  n^iffettce  of  another,  is  a  competent 
witness  in  an  action  6y  the  watUr  for  the  re- 
covery of  damages  *,  but  is  not  a  com|ictent 
witness  in  an  action  against  the  master  for  an 
Injury  to  the  property  of  another  through 
his  (the  servant's)  alleged  negligence.  DuJley 
V.  BoUes,  465 

15.  Evidence  of  previous  statements  made  by 
a  witness  in  cottfimvition  of  his  testimony  is 
in  general  inadmissible.  id 

lA.  Whether  a  aMawraiicZiMi  M  jMMa/9  purport* 


EXECUTORS  AKD  ADMINISTRATORS. 

1.  In  an  action  against  an  administrator^  the 
plaintiff  cannot  join  a  count  on  a  promise  hu 
the  intestate  with  counts  on  promises  by  the  aa- 
ministrutor  for  catists  of  uLiion  accruing  since 
the  death  oj  the  intestate  ;  a  promise  hy  the  ad- 
ministrator on  an  account  stated  of  monevs 
due  from  the  intestate  in  his  life  tiute  may  be 
joined  with  a  count  on  a  promise  by  tlie  in- 
testate, but  not  a  promise  by  the  administra- 
tor on  an  account  etuted  of  moneys  due  from 
himself.  Gillet  v.  JIutchinson'e  Administra- 
tors, 134 

2.  A  judgment  for  costs  against  plaintiffs  su- 
ing as  executors,  rendered  by  the  marine  conrv 
of  the  city  of  New- York,  will  not  l)C  revers- 
ed simply  on  the  ground  of  the  award  of 
costs ;  the  court  will  intend  that  tho  costs 
were  awarded  on  special  af»iUication,  unless 
the  contrary  appears.  Judah  v.  Stagg's  £re- 
ctfton,  238 

3.  Where  a  testator  is  indebted  and  dies  with- 
in six  yean  after  the  accmin^  of  a  cause  of 
action  against  him,  and  within  eighteen 
months  after  his  death  a  suit  be  brought 
against  his  executor,  who  pleads  the  steUuts 
of'  limitations,  the  proper  couree  for  the  plain- 
tiff is,  to  reply  ^at  the  cause  of  a'Uion  did  at' 
cms  within  sue  years,  and  not  to  plead  the  facts 
specially  that  the  cause  of  action  accrued 
within  six  years  before  the  death  of  the  tes- 
tator, and  that  the  suit  was  commenced  with- 
in eighteen  months  after  that  period.  On 
such  general  replicstion,  in  the  computation 
of  time  tho  eighteen  months  are  excluded. 
Howell  V.  Babcock^s  Executor,  438 

So  in  an  action  by  an  executor  or  admimstra" 
tor,  where  twelve  months  have  elapsed  since 
the  death  of  the  testator  or  intestate,  and  the 
statute  of  limitations  is  pleaded,  it  seems  that 
it  is  not  nccessa.y  for  the  plaintiff  to  reply 
specially  the  time  allowed  by  law  for  the  bring- 
ing of  the  suit,  but  may  reply  generally,    id 

See  Tbustb. 


FORFEITURE& 
See  Bavks  axd  BAmuvo. 


IKDEZ. 


CSl 


FRAUDS. 
See  CoirsiosKATioir,  4.    Evidekck,  9,  10. 

FRAUDS,  (STATUTE  OF ) 

1.  A  covenant  under  seal,  is  not  within  the  stat- 
ute of  frauds  re(^uirin;r  an  agreement  to  be  in 
writing,  ezprwing  the  consideration.  Vow 
fflase  V.  Howlandy  35 

2.  In  A  simple  contract,  the  consideration  must 
Appear  on  the  face  of  the  writing,  or  in  oth- 
er words,  be  expressed  by  it ;  but  it  need  not 
bo  m  nn^  particular /&rm— it  is  enough,  if 
from  the  instrument,  by  i^easonable  construc- 
tion, the  consideration  can  Imj  collected.  Col- 
latcml  facts  or  surrounding  circumstances  to 
which  the  promise  has  reference,  may  be 
looked  at  to  give  effect  to  the  contract.'  A 
consideration  implied  or  inferred  from  the  terms 
of  the  instrument,  is  as  effectual  as  if  express- 
ijf  appearing  on  its  face.  id 

3.  A  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another,  purporting  to  be 
madeyur  value  received,  is  a  sufficient  expres- 
siun  of  the  consideration,  within  the  meaning 
of  the  statute ;  the  particular  consideration 
need  not  appear;  itis«noBgh  that  there  be 
a  consideration.  1^ 

4.  A  broker's  memorandum  is  good,  althwngh 
no  name  be  subscribed  to  it^  the  saUtitution 
of  the  word  subscribed  in  the  revised  statutes 
for  the  word  signed  used  in  the  old  statute, 
docs  not  change  the  law.  It  is  enough  that 
the  names  of  the  parties  intended  to  be  bound 
appear  ta  the  body  of  the  memorandum.  Da- 
vis T.  Shields^  322 

<i.  Where  a  sale  is  made  througli  the  interven- 
tion of  a  broker  and  in  his  memorandum  terms 
of  sale  advtmtugeoua  to  the  purchaser  are 
omitted,  it  does  not  lie  with  the  vendor  to  ob- 
ject to  the  memorandum  in  an  action  against 
nim  for  the  non-delivery  of  the  property,    id 


O 

GUARANTY. 
JSee  PaaxciPAL  atk^  Surbtt,  1  to  5.    Bills 

<OV  EZCHXXOB,  9. 


H 


HIGHWAYS. 

1.  An  order  of  commissioners  qf  highways  of  a 
town  in  one  of  the  counties  of  Long-Islcmd, 
to  dose  a  road,  on  condition  that  proper 
swing  gates  were  made  and  supported,  made 
on  a  petition  for  the  discontinuance  of  the 
road  supported  by  the  oaths  of  twelve  free- 
holders, that  the  road  had  become  useless 
mnd  annecessarv,  is  a  void  order :  the  comr 
mil sionery  not  being  authorized  tp  make  the 
ordtir  ^^n  siich  applicafioxi.    Thf  People  r.  | 


Three  of  the  Judges  cf  Suffolk  Co.       S49 

2.  So,  an  order  of  commissioners  subsequent* 
ly  made,  dirt  cling  ike  gates  and  fence  to  be 
removed^  and  that  the  road  should  be  of  !  he 
tcidth  it  had,  previous  to  being  enclosed,  is 
equally  void ;  the  first  order  Ining  a  nullity, 
required  no  act  on  the  part  of  the  commis- 
sioners to  vacate  it.  id 

3.  So,  an  order  of  three  judges,  to  whom  an 
appeal  was  made  from  the  second  order,  re» 
versing  so  much  thereof  iis  directed  the  road 
to  be  restored  to  its  original  width,  instead 
of  ordering  it  to  be  opened  only  three  rods 
wide,  (the  originnl  width  l>cing//oia  seren  to 
nine  »o</»,)  was  also  held  to  be  void;  the 
judges  in  such  cas^  having  no  jurisdiction. 

id 

4.  The  remedy  of  the  parties  aggrieved  under 
the  second  order  of  the  commisKioners  was 
not  by  appeal  to  the  judges,  but  by  impeach- 
ing it  collaterally,  or  by  certiorari  directed 
to  the  commissioners.  id 

5.  The  papers  in  this  case  were  entitled  The 
Commissioners  of  Highmayt  of  the  town  of 
Southampton  v.  The  Jutlges  of  Suffolk 
County,  it  seems  they  should  have  been  en- 
titled The  People  v.  Three  of  the  Judges  of 
Stiffolk  County,  id 

6.  "Where  application  is  made  to  commission- 
ers of  highway's  for  the  laying  out  of  a  prt- 
vate  road,  it  is  their  duty  to  summon  the  re- 
quired number  of  freeholders  to  view  the 
land,  and  not  to  delegate  the  authority  to 
another.  The  People,  ex  rel.  Elliott,  t. 
The  Commissioners  of  Highways  of  Oreen- 
bu$h,  867 

7.  Where,  however,  freeholders  were  summon- 
ed by  a  constable,  in  compliance  with  a  pre- 
cept issued  by  the  commisioners,  who  when 
assembled  were  requested  by  the  commis- 
sioners to  act,  and  acted  accordingly,  the 
cpur^  refused  to  quash  the  proceedings  it  ap- 
pearing that  the  party  through  whose  land 
the  road  was  laid  was  present  and  did  not  06- 

jecl  to  the  proceeding.  id 


8.  A  traveller  on  horseback  meeting  another 
horseman  or  a  vehicle  on  a  public  highway 
is  not  required  to  turn  out  in  any  particular 
direction  to  avoid  collision ;  all  that  is  re- 
quired is  prudent  care  under  existing  circum- 
stances.   Dudley  v.  Bolles,  465 

.  The  act  relative  to  highways,  authorizing 
commissioners  to  ascertain,  aescribe  and  en- 
ter of  record  roads  used  as  public  highways 
for  20  years,  confers  no  authority  upon  the 
commissioners  to  adjudge  what  was  original- 
ly intended  in  relation  to  the  width  or  location 
of  the  road,  any  further  than  such  intention 
is  manifested  by  actual  user,  and  they  cannot 
enlarge  the  width  of  the  road  or  change  its 
location.  The  Peoj/le,  ex  rd.  The  commission* 
ers  of  Highways  of  CortlandvUU^^.  The  Jtffy^ 
uof  CorU^na  (^mty,  491 
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10.  Bat  where  commissioners  did,  under  the 
above  authority  cnlar^rc  a  road  by  dcscribinir 
it  as  three  rods  wide^  when  in  fact  its  width 
never  exceeded  two  rods^  and  also  changed  its 
location,  it  wns  held  that  the  party  ngj^ricvcd 
had  no  remedy  hy  api>eal  to  the  judjjcs  of  the 
county  in  which  the  road  is  situated  :  so  held 
by  Judges  Bronson  and  Co WEK  ;  the  Chief 
Justice  dissenting,  id 


of  the  other  party,  to  recover  his  proportion 
of  the  loss  paid  by  the  insurers.  Burroivs  v. 
Turner^  276 


IMPRKONMENT,  (ACT  TO  ABOLISH.) 

See  Bail. 
INSOLVENTS. 

1.  In  a  plea  of  an  into/rtmt's  dietharfje  from  im- 
prisonment, it  is  enough  to  give  jurisdiction  to 
the  officer  to  allege  the  presenting  of  the  j^- 
tition  and  Rc/iedule  required  by  the  act ;  it  is 
not  necessary  to  state  all  the  facts  giving  ju- 
risdiction.   Haifdenv.  Palmer,  364 

2.  Nor  is  it  necessary  to  aver  that  the  dischartje 
was  exhibited  to  the  sheriflf  when  the  insol- 
vent is  on  the  limits  ;  the  provision  of  the 
act  in  this  respect  applies  only  where  the  in- 
solvent is  in  dose  custody.  id 

8.  A  discharge  from  imprisonment  is  good,  as 
well  as  where  there  are  judgments  against 
the  insolvent  in  actions  for  torts  as  in  actions 
on  contracts.  id 

4.  Giving  preferences  to  creditors  previons  to 
an  assignment  under  the  act,  may  be  urged 
in  opposition  to  the  granting  of  a  discharge  ; 
but  it  is  no  answer  to  a  plea  of  discharge,  al- 
though it  appear  on  the  face  of  the  plea.  It 
will  not  be  regarded  as  fraudulent  per  se  so 
as  to  avoid  the  discharge.  id 


INSURANCE. 

1.  A  policy  of  insurance  upon  the  body,  tackle, 
&c.  of  a  vessel,  at  and  Jrom  New- Orleans, 
Camfteadiy  and  Havanna,for  the  period  of  six 
calendar  months  from  a  certain  day.  is  a  }>olicy 
on  time,  and  dofs  not  limit  the  navigation  of 
the  vessel  to  voyages  between  the  places 
specified  in  the  policy  ;  provided  the  vessel 
take  her  departure  from  either  of  them,  let 
her  port  of  destination  be  where  it  may,  she 
is  under  the  protection  of  the  policy  for  the 
whole  period  of  the  specified  time.  Grous- 
sea  V.  The  Sea  Ins.  Co  209 

2.  Where  a  ship  is  owned  by  two  persons,  in 
diflfcrent  proportions,  and  one  of  them  agrees 
to  procure  her  to  be  insured,  and  she  is  in 
fact  insured,  the  policy  expressing  the  insur- 
ance to  be  on  account  of  —  ,and  the  ves- 
sel is  lost,  and  the  loss  paid  to  the  party  who 
procured  the  insurance,  an  action  for  money 
nad  and  reoeived  lies  against  him,  at  the  suit 


3.  A  policy  of  insurance  on  account  of — 

is  equivalent  to  a  policy  for  whom  it  nuiy  con' 
cent,  and  in  such  case  proof  aliunde  may  be 
given  to  show  the  real  |)arties  in  interest,  al- 
though it  be  a  patent  umbi^nity.  id 


11.  Whether  the  party  aggrieved  in  such  case  4 
has  a  remedy,  and  if  so,  what  remedv,  quejr,' 

id 


Where  a  vessel  insured  for  iwelne  cahndar 
months,  and  if  at  sea  at  the  expiration  of  the 
term,  the  risk  to  continue  at  the  same  rate 
of  premium  until  her  arrival  at  the  port  of 
destination,  commenced  (when  120  days  of 
the  policy  were  unexpired)  a  voyage  ordina- 
rily occupying  70  days,  and  in  the  course  of 
her  passages  from  place  to  place  sprung 
alcnk  so  that  repairs  became  necessary,  and 
whilst  they  were  making  the  specified'  teim 
expired,  it  u*as  held,  that  the  insurers  were 
not  liable  for  the  loss  of  the  vessel,  which 
happened  on  her  return  passage  to  the  port 
from  which  she  departed  when  the  voyage 
commenced,  she  not  being  at  sea  within  the 
meaning  of  the  policy  at  the  expiration  of 
the  specified  term.  The  American  Ins.  Co.  v. 
Ilutton,  330 


5.  Where  a  cargo  of  merchandise,  which  was 
insured,  was  seized  and  condemned  by  the 
French  government  under  the  Berlin  and 
Milan  decrees,  and  a  compromise  was  subse- 
quently made  between  the  underwriters  and 
the  assured,  by  which  the  latter  accepted 
from  the  former  $5000  in  satisfaction  of  their 
claim  against  the  underwriters,  which  was 
for  $1.5,000,  and  surrendered  the  policy,  but 
did  not  assign  or  cede  the  right  to  claim  in- 
demnity from  the  French  government,  it  teas 
held,  on  the  undet writers  subsequently  ob- 
taining $5000  under  the  convention  between 
the  Amcricim  and  French  governments,  pro- 
viding indemnity  for  spoUition  upon  our 
commerce,  that  the  award  of  the  commission- 
ers under  the  treaty,  giving  the  money  to  the 
underwriters  instead  of  the  assured,  was  not 
condusive  as  between  the  parties  ;  and  that 
the  money  thus  obtained  was  held  in  trust 
for  the  as.sured,aiid  the  underwriters  were  de- 
creed to  pay  over  the  same,  llie  A'  Y.  Ins, 
Co.  appet/ants,  and  BotUet  and  others,  respond' 
ents,  505 

6.  It  u%rs  also  held,  that  though  an  action  at  law 
might  have  been  snstnined  for  the  recovery 
of  the  money,  a  bill  in  equity  was  proper  ; 
the  jurisdiction  of  the  courts  in  a  case  like 
this  being  concatrent.  uf 


JOINT  DEBTORS. 

1 .  In  a  joint  action  against  the  maker  and  en- 
dorser  of  a  promissory  note,  which  by  the  ev- 
idence of  the  maker,  called  as  a  witness  for 
the  endorser,  is  proved  to  i)e  vsuriovs,  the 
nlnintifl^,  although  lie  cannot  recover  against 
both  defendants,  is  entitled  to  a  verdict 
against  the  maker  wJiose  evidence  cannot 


INDEX. 
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benefit  himself.    Bloodgood  v.  Barnes,      385 

2.  Kor  can  he  recover  against  both  defendants, 
or  eillier  of  them ,  where  the  declaration  con- 
tiuns  only  (he  monei/  counts,  upon  a  promis- 
sory note  the  coni<i(lcration  of  the  usurious 
note,  where  one  of  the  defendants  is  maker 
and  the  other  endorser  of  ihe  former  note,  if 
a  copy  of  such  former  note  be  not  appended 
to  the  declaration.  id 

JUDGMENTS. 

A  fact  found  by  a  special  verdict  which  would 
be  a  bar  to  a  recovery  or  defeat  a  defence  if 
properly  pleaded  but  which  was  not  pleaded 
will  not  be  regarded  by  the  court  in  render- 
ingjudgment ;  the  court  can  look  only  at 
such  facts  as  properly  arise  under  the  issues 
joined.     McCartyy,  Hudson^  291 

See  Debtor  and  Creditor,  1.    Partner- 
ship) 2,  3,  4,  5.    Repletin,  1,  2. 


JUSTICES'  COURTS. 
See  Courts  of  Justices  of  the  Peace. 


LANDLORD  AND  TENANT. 

1.  Where  a  lessor  puts  an  end  to  a  term  inter- 
mediate the  days  specified  in  the  lease  for  the 
payment  of  rent,  he  is  not  entitled  to  claim 
an  apportionment  of  rent  and  recover  the  por- 
tion accrued  since  the  last  rent-day,  nnless 
there  be  a  provision  in  the  lease  allowing  a 
demand  pro  rata,     Zule  v.  Zule,  76 

2.  Where  a  lessor  by  deed  demises  a  farm  with 
the  farming  utensils  and  stock  upon  it  for  a 
specified  term,  reserving  a  right  to  sell  the 
farm  before  the  expiration  of  the  term,  and 
he  exercises  tlic  right,  it  is  questionable 
whether  he  can  demand  a  return  of  the  uten- 
sils and  stock  previous  to  tlie  expiration  of 
the  term  mentioned  in  the  lease;  Inn  if  he 
may  demand  sm-h  return,  he  cannot  bring  an 
action  upon  an  implied  covenant  to  do  so,  but 
must  resort  to  the  action  of  trover  or  replevin 

id 

3.  A  provision  in  a  lease  that  the  rent  shall 
cease  if  the  premises  become  untenantable 
hyjire  or  other  casually,  docs  not  extend  to 
the  case  of  a  building,  in  the  city  of  New- 
York,  becoming  untenantable  in  consequence 
of  the  greater  portion  of  it  being  taken  down, 
to  conform  to  an  order  of  the  corporation 
for  the  widening  of  the  street  on  which  it  is 
situate.     Mills  v.  Baher's  Executors,         254 

4.  \  parol  lease  for  four  years,  though  void  in 
itself,  may  be  shown  in  evidence  to  support 
a  distress  for  rent  where  the  tenant  enters 
and  occupies  the  demised  premises.  £d- 
wards  v.  Clemons,  480 

iSee  RsFLBViVi  1,2. 


LEASE. 

Where  the  owner  of  a  mill,  by  a  written  con- 
tract without  seal,  stipulated  to  pay  a  mill- 
wright for  repairing  the  mill  a  certain  sum 
in  advance  and  a  certain  other  sum  when  the 
mill  should  be  finished ;  and  further  agreed 
to  secure  the  mill  to  ihe  mill-uright  until  the 
projits,  of  the  mill  should  U  sufficient  to  dis- 
charr/e  his  claim;  it  was  held  that  the  con- 
tract was  not  a  lease,  but  an  agreement  for  a 
lease ;  and  it  was  further  held,  that  if  it  could 
be  considered  a  lease,  it  created  an  estate  for 
life  dtterminable  when  the  claim  of  the  mill- 
wright should  be  paid,  and  thus  the  estate 
being  an  estate  of  freehold,  it  could  not  be 
granted  by  writing  without  seal.  The  People 
V.  GiUis,  201 


LIBEL. 
See  Slander. 

LIMITATIONS,  (STATUTE  OF.) 

1.  The  statute  of  limitations  may  be  inter- 
posed as  a  bar  to  relief  in  equity  on  a  bill 
filed  for  the  'settlement  of  boundaries  between 
adjoining  tracts  of  land  alleged  to  be  con- 
fused, and  praying  a  discovery,  and  also  for 
an  acanint  as  between  tenants  in  common,  the 
same  as  it  mav  be  insisted  on  at  law  in  an 
action  of  ejectment  or  of  account:  on  the 
principle  that  where  the  jurisdiction  of  the 
court  is  concurrent^  time  is  as  absolute  a  bar 
in  one  court  as  in  the  other.  Humbert  and 
others  appellants,  and  The  Hector,  4rc.  Trinity 
Church  respondents,  687 

2.  Where  from  the  face  of  the  bill,  it  appears 
that  the  statute  of  limitations  has  attached, 
and  that  the  complainant  has  failed  to  bring 
himself  within  any  of  its  exceptions,  the  de- 
fendant may  demur,  and  is  not  bound  to  plead 
tlie  statute.  id 

3.  Even  in  cases  of  exclusive  equitable  cognizance, 
the  statute  of  limitations  is  gcncial/y  per- 
mitted to  prevail  in  equity  as  "well  as  at  law, 
on  the  principle  of  analogy ;  but  there  are 
exceptions  (besides  those  enumerated  in  the 
statute,)  such  as  frauds,  trusts,  &c.  in  which 
the  court  exercises  its  discretion  in  permit- 
ting the  defence.  id 

4.  Neither yrau<f  in  obtaining  or  continuing  the 
possession  or  knowledge  on  the  part  of  the 
tenant,  that  his  claim  is  unfounded,  wrongful 
and  fraudulent,  will  excuse  the  negligence  of 
the  owner  in  not  bringing  his  action  within 
the  prescribed  period  5  nor  will  his  ignorance 
of  the  injury,  until  the  statute,  has  attached, 
excuse  him,  though  such  injury  was /raurfu- 
lentlu  concealed  by  the  contrivance  of  the 
wrongdoer.  id 

See  Executors  and  AdminIstrators,  3,  4. 
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Sh  Partksbihip,  7  to  11. 

LUNATIC. 
See  Ejectmsht,  1. 

MESNE  PROFITS. 
See  Ejectment,  10, 11. 


MORTGAGE  (OF  PERSONAL  PROPER- 
TY.) 

1.  Where  a  schooner  was  mortgaged  for  a  pre- 
cedent  debt  whilst  oat  on  a  voyn^  from 
Oswego  on  Lake  Ontario  to  Cleveland  on 
Lake  Erie,  and  delivery  of  the  property  vmB 
not  made  until  after  a  levy  of  an  execation 
against  the  mortgagor  in  favor  of  a  third 
person,  it  was  meld,  that  as  against  a  pur- 
chaser under  the  execution,  the  mortgage  was 
void  within  the  meaning  of  the  .'ith  ^  of  the 
act  relative  to  fraudulent  conveyances ;  that 
although  the  absence  of  the  vessel  from  port 
at  the  time  of  the  execution  of  the  mortgage 
was  a  sufficient  excuse  for  ifot  changing  the 
possession,  such  excuse  ceased  when  the 
vessel  returned  to  port  and  possession  was 
not  forthwith  taken  by  the  mortgagee.  Srd 
vid.  Smith  ^  Hoe  v.  Acker,  23  Wenddl^  653. 
Whiter,  Cde  116 

5.  The  exceptions  to  ^  5,  specified  in  4  7  of  the 
same  act,  to  wit,  contracts  of  bottomry  or 
reHfwndentiOj  and  assignments  or  hypothecations 
of  \'essels  or  goods  a/  tea  or  in  Jbreign  ports, 
refer  to  loans  made  or  moneys  borrowed  in 
reference  to  a  particular  voyage  or  voyages, 
are  of  a  nautical  character,  and  do  not  apply 
to  mortgages  of  personal  property  in  their 
ordinary  sense.  t^ 

8.  The  general  doctrine  of  this  court  in  ref- 
erence to  personal    mortgages    vindicated. 

id 

4.  A  purchaser  at  a  sheriff's  sale  of  personal 
property  incumbered  by  a  mortga<^,  will 
oe  aeemed  to  purchase  only  the  equity  of  re- 
demption, where  the  mortgage  is  a  valid  in- 
strument and  the  purchaser  nas  notice  of  its 
existence ;  but  not  so  where  the  mortgage  is 
fraudulent,  and  the  purchase  is  made  adverse 
to  the  claim  of  the  mortgagee.  id 

6.  It  seems,  a  mortgage  of  personal  property  is 
not  a  pledge  within  the  meaning  of  tJie  siat- 
nte,(2  H  S,  290,  ^  20,  2d  ed,)  authorizing  the 
sale  of  the  interest  of  the  pledgor.  A  pledge 
as  applied  to  chattels  is  a  bailment,  that  is,  an 
actual  delivery  of  the  thing  for  the  security 
of  some  engagement.  After  the  title  of  the 
mortgagee  nas  become  absolute,  the  statute 
cannot  divoit  it,  and  the  property  is  not  the 
subject  of  execation.  id 


NEW  TRIALS. 

1.  On  a  motion  for  a  new  trial  on  a  ease  made, 
the  court  will  receive  documentary  etidenct, 
which  could  not  have  been  controverted  had 
it  been  produced  at  the  trial,  to  defeat  the 
motion ;  but  this  rule  does  not  apply  where 
the  motion  for  a  new  trial  is  founded  on  a 
bill  of  exceptions.    Hart  v.  Coltrain,       14 

2.  Where  on  the  trial  of  a  cause  certain  facts 
are  assumed  to  exist,  without  the  proof  of 
which  the  action  could  not  have  been  main- 
tained  or  defence  sustained,  the  losing  party 
on  a  motion  for  a  new  trial  cannot  insist 
upon  the  absence  of  such  facts  in  a  case 
made  on  which  to  move  for  a  new  trial. 
Holbrookv.  Wight,  169 

3.  A  grantor's  declarations  after  he  has  part- 
ed with  his  title  are  not  admissible  to  affect 
his  grantee;  yet  where  such  declarations 
have  been  received  as  evidence,  a  new  trial 
will  not  on  that  ground  be  granted  on  a  case 
made,  where  the  court  see  that  the  result 
would  be  the  same  if  the  evidence  was  re- 
jected—on a  bill  of  exceptions,  however,  it 
would  bo  of  course  in  such  case  to  grant  a 
new  trial.    Northrop  y.   Wright,  221 

4.  A  new  trial  will  not  be  granted,  in  an  action 
for  an  escape,  because  the  judge  refused  to 
permit  a  question  to  Im*  put  to  a  witness  in  this 
form :  "  By  what  means  and  in  what  manner 
did  the  prisoner  brcok  jail  ?"  on  account  of 
the  generality  of  the  question.  To  entitle  a 
party  to  such  an  inquiry,  he  should  apprize 
the  judge  of  his  intention  to  show  such  a 
state  of  facts  as  would  excuse  the  shcriir. 
Fairchild  v.  Case,  381 

See  Ejectmbst,  2. 


NEW-YORK,  (CITY  OF) 

1.  In  an  action  by  the  Fire  Department  of  the 
city  of  New- York,  for  the  recovery  of  a  p«ii- 
alty  for  keeping  eun  -powder  bevond  a  cer- 
tain quantity,  within  certain  limits  of  the 
city,  an  order  of  the  mayor  ai^d  twp  alder- 
men directing  the  gun-powder  to  be  restored 
to  the  owner,  is  not  such  an  adjudication  as 
may  be  given  in  evidence  in  bar  of  the  snit; 
had  an  action  been  brought  by  the  owner  to 
try  the  question  of  forfeiture' of  the  powder, 
and  an  adjudication  made  in  bis  favor,  tf 
seems  that  such  adjudication  might  be  held 
as  in  the  nature  of  an  estoppel  in  the  action 
for  the  pecuniaiy  penalty.  Talmage  y.  T%< 
Fire  Department  of  the  city  of  JV.  F.    235 

2.  The  Chakcellob  and  Senators  Dizok, 
Edwabds,  Fur  man  and  Ybbplakck,  hold 
that  Uic  second  associate  judge  of  the  com- 
mon pleas  of  New- York  may  preside  in  the 
court  of  oyer  and  terminer  of  that  city  and 
county,  til  the  absence  of  a  judge  of  the  su- 
preme court,  a  circuit  judge  or  the  first  judge 
of  the  county,  but  cannot  act  conjointly  with 
either  of  those  officers.  Senator  Waobji  is 
of  opinion  that  he  haa  no  (power  nnder  any- 
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circnmstances  to  preside  in  that  court.    Th» 
People  Y.  9Vkiiet  520 

3.  So  it  was  held  hy  the  Chakcellos,  and 
Senatore  Edwabds,  Fusman,  Koot,  Veb- 
FLAKCK  and  Waosb,  that  the  aldermen  of 
the  ciiy  and  county  of  New- York  may  pre- 
side in  the  court  of  oyer  and  terminer  of 
that  city  and  county :  at  all  events,  that  their 
power  to  do  so  cannot  be  collaterally  inquir- 
ed into.  id 

4.  A  party  whose  property  in  the  city  of  N. 
York  hiis  been  destroyed  hy  an  order  of  the 
city  officers,  to  prevent  tlie  spreading  of  a 
conflagration,  is  entitled  to  an  allowance  as 
damages  to  the  full  vulne  of  the  property 
destroyed,  without  any  deduction  of  the 
amonnt  ittntnd.  The  Afajfor,  ^.  oj  New- 
York  Y.  PaUz,  668 

5*  So  he  Is  also  entitled  to  interett  on  the  value 
of  the  property  from  the  time  of  its  destruc- 
tion, id 

6«  The  opinions  of  mere  hy*stand«rs,  that  the 
buildings  destroyed  would  have  tiiken  fire 
and  been  consumed,  hnd  they  not  been  blown 
up  by  order  of  the  city  ofli(*ers,  arc  inadmis- 
sible in  evidence;  but  whether  the  opinions 
of  Jintutn  and  others  having  particular 
knowledge  and  cx|icrien<^  in  reference  to 
fires,  connected  with  a  statement  of  the  facts 
upon  which  Fuch  opinions  were  formed  at 
the  time,  would  not  be  admissible,  quere.     id 


O 

OFFICEBS. 
See  SBEKirrs,  6. 


PABEKT  AND  CHILD. 

See  Damages,  7. 

PARTNERSHIP. 

1*  One  partner  may  maintain  an  action  of  cove- 
nant against  his  co-partner,  whether  the  cove- 
nant M  to  pay  a  sum  or  do  an  act  for  the 
purpose  of  launching  the  partnership,  or 
whether  it  be  to  perform  any  of  the  articles 
aAer  the  partnership  has  commenced.  An 
action  of  covenant  will  lie  althongh  there 
may  be  accounts  between  the  parties  which 
require  unmvelling  in  equity.  And  where 
the  partnership  covenants  have  not  been  in- 
fringed for  any  length  of  time,  the  action  of 
covenant  is  the  proper  remedy  \  a  court  of 
equity  not  intcrferinjr  to  restrain  the  breach 
of  covenant,  unless  the  bill  pray  and  there 
are  just  grounds  for  a  distolution-  Olover  v. 
Tuck.  153 

S.  On  an  execution  against  one  of  two  part- 
ners^ the  sherifiT  may  seize  the  entire  part- 
mrship  (^ccis*  or  lo  anch  thereof  as  may 


be  necessary  to  satisfy  the  execution,  and 
sell  the  interest  of  the  partner  against  whom 
the  execution  is  issued ;  and  nn  action  of 
trespan  will  not  lie  against  the  sherifif  at  the 
suit  of  the  other  partner  or  his  assignees  for 
delivering  to  the  purchaser  the  property  sold. 
Piltips  v.  Cook,  889 

3.  The  purchaser,  in  such  ease,  becomes  a  ten- 
ant in  common  with  the  other  partner,  and  if 
he  purchase  with  notice  that  the  goods  are 
partnership  eficcts,  takes  tulject  to  an  ac' 
count  between  the  partners,  and  to  the  equi' 
table  claims  of  the  ci  tditors  of  the  firm  in 
the  name  of  the  other  partner.  id 

4.  It  seems  that  the  sheriff  may,  acainst  the 
will  of  the  other  partner,  deliver  the  prefer* 
ty  sold  to  the  purchaser.  id 

5.  Jt  seems  the  court  of  chancery  is  the  appro- 
priate Jorum  to  be  resorted  to  by  the  solvent 
partner,  or  by  the  creditors  of  the  tirm  against 
the  purchaser  for  the  enforcement  of  the  lien, 
although  courts  of  law  in  the  exen-ise  of 
their  cfutVa^/s  pouers,  have  sometimes  inter- 
fered for  the  protection  of  the  solvent  part- 
ner or  the  creditors  of  the  firm.  The  cases 
upon  the  subject  adverted  to,  and  (omment- 
ed  upon,  and  the  conclusion  arrived  at,  that 
neither  a  court  of  equity  or  law  have  the 

Kwer  to  stay  an  execution  until  an  account 
taken.  t^ 

6.  It  seems  the  proceeds  of  the  sale  muU  be 
paid  orer  to  the  execution  creditor,  and  the 
recourse  of  the  solvent  partner  or  the  cred- 
itors of  the  tirm  is  against  the  property  in  the 
hands  of  the  purchaser.  t^ 

7.  In  the  publication  of  the  ecrtificato  of  the 
terms  of  a/imt(eii  partnership^  it  was  held 
that  a  mistake  in  the  publication  of  the 
names  of  the  partners,  as  Aboalb  for  Ah- 
gall,  would  not  vitiate  the  publication.  If 
there  be  doubt  whether  the  mistake  mi^ht 
not  have  tended  to  mislead,  the  question 
should  be  submitted  to  a  jury,  notoen  v. 
Jirgall,  496 

8.  A  publication  of  the  terms  of  partnership 
within  three  days  after  the  registry  thereof, 
was  held  a  compliance  with  the  requirement 
of  the  statute,  that  the  same  be  published 
immediately,  &c  provided  that  the  publica- 
tion be  within  the  first  seven  days  after  the 
registry.  id 

9.  So  the  statute  is  complied  with,  if  the  terms 
of  partnership  be  published  in  a  daily  paper 
once  in  each  week  for  six  successive  weeks : 
each  publication  being  deemed  to  represent 
leren  days,  id 

10.  Whether  placing  the  general  partner  npon 
a  footing  with  o/Aer  ctelitors  in  an  assign- 
ment made  by  an  insolvent  firm,  will  be 
deemed  contrary  to  the  statute,  qvere:  he 
that  however  as  it  may,  such  a  provision 
will  not  convert  a  special  partner  into  a 
general  partner^  aad  render  him  liable  ac* 
cordingly.  id 
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11.  An  error  in  the  publication  as  to  the  a- 
monnt  of  the  sum  ndvanced  by  the  special 
partner,  is  unavnilablo  on  a  writ  of  error, 
if  no  objection  to  the  publication  was  taken 
on  the  trial  of  the  cause.  id 

See  Fleas  and  Pleadings,  7,  8,  9.    I^rivci- 
PAL  AND  Agent,  4. 


PAUPERS. 

1.  An  action  will  not  lie  by  the  superintend' 
enis  of  the  poor  of  one  county  a^i^ainst  the 
superintendents  of  another  county  for  the 
maintenance  of  a  pauper  removed  from  the 
county  of  tbe  latter  without  lognl  authoritif,  I 
into  the  coun ty  of  the  former,  where  the  rc- 
mqynl  is  miide  at  the  request  of  the  ptn/per, , 
60  that  he  may  be  under  ihc  care  of  his  fam- . 
ily  nnd  friends,  and  without  any   intent  on\ 
thf  part  of  the  person  removing  him  to  make  ' 
the  (oun  y  i»to  which  he  is  removed  cluirg-  \ 
eable  with   his  suppo\t.      Cue  and  others, 
superintendents   of  the  poor  of  Genesee,  v. 
Smith  and  others,  superintendents  of  the 
poor  of  Allegany,  341 

2.  It  secmSy  that  the  bringing  of  a  pauper  into 
this  state,  will  not  sultject  the  person  bring- 
ing him  to  the  penalties  of  the  act  on  this 
sultject,  unless  it  be  done  with  the  intent  of 
sul)jecting  some  particular  town  or  county  to 
the  charge  of  supporting  such  pauper.        id 


PHYSICIANS  AUTD  SURGEONS. 

1.  A  physician  may  maintain  an  action  for 
services  rendered  by  him  in  his  profession. 
McPherson  v.  Cheadell,  15 

2.  Whether  he  can  maintain  such  action  with- 
out producing  a  diploma,  or  a  license  grant- 
ed by  a  medical  society,  after  a  compliance 
with  the  first  act  of  the  legislature  upon  the 
subject,  que  re.  id 

S.  The  effect  of  the  several  acts  of  the  legisla- 
ture regulatinq  thejyractice  of  physic  and  surge- 
ry upon  the  rights  of  physicians,  considered 
and  comment^  upon.  id 


PLEAS  AND  PLEADINGS. 

1 .  Where  in  covenant  a  specifie  act  or  any  num- 
ber of  acts  is  to  be  done  by  the  plaintiff,  by 
way  of  condition  preccdtnt^  he  must  shew  in 
pleading  precisely  what  he  has  done  by  way 
of  perform  in  jr  them,  with  such  circumstances 
as  are  material  in  point  of  law  to  raise  the 
corresponding    obligation.      Glocer  v. Tuck. 

153 

2.  Where  there  are  several  breaches  assigned  in 
one  count,  some  good  and  some  bad,  and  there 
is  a  demurrer  to  the  whole  count,  the  plain- 
tiff will  have  judgment.  The  proper  course 
for  the  defendant  in  such  case  is  to  demur  to 
the  defective  portions  of  the  count.  id 


3,  Where  a  party  covenants  to  p«y  on  request, 
a  special  request  sum  must  be  allejred'in  the 
declaration  ;  the  general  allegation  of  so'pe 
requisitus  is  not  enough.     Bush  v.   Stecens^ 

256 

4.  Where  a  party  is  bound  to  give  oyer  of  a 
deed,  he  must  furnish  not  only  a  true  copy  of 
the  instrument  itself,  but  of  all  endorsements 
and  memoranda  upon  it,  and  of  all  papers 
attached  to  it,  so  that  his  adversary  may 
have  the  same  view  of  the  matter  as  if  the 
deed  had  been  brought  into  court  Tan 
Renselaet  v.  Poucher^  316 

5*  A  stranger  to  a  deed  is  not  bound  to  give 
oyer  \  the  rule  applies  only  to  parties  or  pric- 
i/s.  nnd  even  privies  in  estate  cannot  !)C  re- 
quired to  give  oyer  unless  ilioy  come  in 
ronretdiona/ly.  If  they  become  privies  by 
the  acts  of  others,  or  mere  optrati'/n  of  law, 
they  are  not  bound  to  give  oyer.  id 

6.  A  notlrp  of  justification  must  in  substance 
be  as  definite  as  a  plea,  but  need  not  partake 
of  its  form  or  technicality.  Bissell  v.  Cbrn- 
elly  354 

'  7.  A  plea  in  abatement  for  the  non -rejoinder  of 
parties  admits  the  plaintifTs  claim,  but  not 
the  amount  ;  the  defendant  failing  to  estab- 
lish his  plea,  may  contest  the  whole  or  any 
part  of  the  plaintiff ^s  claim,  the  same  as  on 
a  plea  of  the  general  issue.  He,  however, 
must  submit  to  a  verdict  against  him  for 
nomimcU  damages.    M.  if  F.  Bank  v.  Dakin, 

8.  Where  a  defendant  pleads  the  non-joinder 
of  one  as  a  co-defendant,  and  on  the  proof  it 
turns  out  that  there  are  three  persons  who 
should  have  been  joined,  the  plaintiff  is  en- 
titled to  a  verdict  notwithstanding  that  the 
plea  is  verified.  The  defendant  should  have 
named  all  the  joint  contractors  not  on  the 
record.  id 

9.  So  where  four  persons  were  sued  as  joint 
contractors,  and  were  described  as  copartners 
carrying  on  business  under  a  particular  name, 
and  one  of  them  put  in  a  plea  in  abatement 
alleging  the  non-joinder  of  three  other  per- 
sons ;  to  which  the  plaintiff  replied  that  the 
defendants  were  members  of  an  association 
called  The  ,N^-York  and  Geneva  Line, 
formed  for  the  transportation  of  passengers, 
and  had  omitted  to  file  a  statement  of  the 
names  of  the  persons  composing  the  associa- 
tion ;  and  the  defendant  rejoined  that  he  was 
not  a  member  of  nn  association  transacting 
business  under  such  name ;  it  was  h>^ld,  that 
the  plaintiff  was  entitled  to  a  verdict,  not- 
withstanding that  it  WHS  proved  that  the  de- 
fendant was  not  a  member  of  the  association 
named^  but  of  another  association  :  on  the 
ground  that  the  substance  of  the  issue  only 
is  required  to  be  proved,  and  that  the  name 
of  the  association  specified  in  the  pleadings 
may  be  regarded  as  surplusage.  id 

10.  Where  one  party  enters  into  a  contract  for 
the  doing  of  work,  and  binds  himself  that 
the  whole  shall  ba  done  and  completed  to  the 
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«BtiFe  satisteCian  of  the  (dher  partmr  and  ^ 
third  p€r9on$,  in  an  action  to  recoTer  the 
price  Btipnlated  to  be  paid  for  the  work  it  w 
necessary  to  aver  in  pleading  that  the  work 
was  done  to  the  satisfaction  of  the  arbiters 
designated  in  the  contract ;  though  it  seems 
ike  plaintiff  need  not  aver  that  the  work  was 
done  to  the  satisfaction  of  the  othtr  party^ 
and  that  in  respect  to  that  Btipnlation  it  woold 
be  enough  to  ayer  that  the  work  was  done 
pursuant  to  the  contract,    BtUUr  v.  Tucker, 

447 

11.  A  notice  of  special  matter  accompanying  a 
plea,  intended  to  be  insisted  on  at  the  trial, 
IS  good  if  it  fairly  apprise  the  plaintiff  of  the 
material  facts  upon  which  the  defendant 
means  to  insist.    Edwardir*  CUmom,    480 

IS.  Where  a  defendant  in  replevin  avows  the 
taking  under  a  demise  at  an  annual  rent  pay- 
able  quitrterly^  and  the  proof  is  that  the  rent 
if  payable  annually^  (saying  nothing  as  to 
quarterly  payments,)  there  is  a  variance ;  but 
as  it  does  not  operate  prejudicially  to  the 
opposite  party,  it  may  be  disregarded  at  the 
circuit  and  the  party  be  permitted  to  apply  to 
amend  his  pleadings.  id 

8u  Banks  and  Banking.     Daxaobb,   S. 

EXBGUTORS    AND    AdMINISTHATOBS    3,  4. 

Joint  Dbbtobb.  Slandbb,  1. 


PRINCIPLE  AND  AGENT. 

1.  An  action  will  not  lie  against  a  factor  or 
agent  to  whom  goods  are  sent  to  be  sold  at 
auction,  without  a  demand  of  the  proceeds  or 
initrueiione  to  remit,  before  suit  brought 
Cooley  4r  Bangs  y.  Bctte,  203. 

9-  //  seems  that  there  is  a  distinction  between 
an  action  for  not  accounting  and  an  action 
for  not  paying  over  the  proceeds  of  goods 
sold,  and  that  in  the  former  case  it  is  enough 
to  show  a  neglect  to  account  within  a  reason- 
able time,  to  maintain  the  action.  id 


3.  Where  an  agent  was  directed  by  his  princi- 
pal to  obtain  eecuriiies  for  the  payment  of 
protested  notes,  and  to  hand  them  over  when 
obtained  to  certain  oreditors  of  the  principal, 
and  the  aeent  not  having  obtained  new  secu- 
rities hanaed  over  the  notes  to  the  creditors, 
it  was  held  that  their  title  to  the  notes  was 
good,  and  that  an  action  of  trover  would  not 
fie  against  them  at  the  suit  of  the  adminis' 
trator  of  the  principal,  notwithstanding  that 
the  notes  were  delivered  over  after  the  death 
of  the  principal ;  the  death  of  the  principal 
under  the  circumstances  of  the  case  being 
deemed  not  a  revocation  of  the  power  of  the 
agent.  ^TicoUt's  administrators  v.  Piliot 
if  Le  Barbier,  240 

5.  Where  there  are  two  establishments  in  the 
same  place  for  the  carrying  on  the  business 
of  transportation  of  goods,  both  conducted 
by  the  same  individual,  in  one  of  which  he  is 
a  partner,  and  in  the  other  sole  proprietor, 
and  he  obtains    moneys  from  a  bank  on 

Voi,.  XXIV,  69 


diecks  drawn  by  him  signed  In  his  own 
name  generally  as  agent :  in  an  action  by  the 
bank  against  the  firm,  for  the  recovery  of  a 
balance  doe  upon  suc^  checks,  the  firm  have 
the  right  to  show  that  they  are  not  indebted 
to  the  bank,  and  that  the  indebtedness,  if 
any,  is  by  the  individual  solely  who  drew  the 
checks,  where  there  is  no  proof  that  the  other 
members  of  the  firm  knew  the  mode  in  which 
the  checks  were  drawn.  The  Mechanics  ^ 
Farmer's  Bank  y.  Bakin  and  others,     411 

See  Bailxbnt.    Salb  of  Chattbls. 


PRINCIPAL  AND  SURETY. 

1.  Where  one  party  agrees  to  account  and  pay 
over  such  sum  as  shall  be  found  to  be  owing 
by  him,  and  a  third  person  covenants  that  the 
party  thus  agreeing  shall  perform  the  agree^ 
ment,  an  action  lies  against  the  covenantor 
or  guarantor  without  notice  from  the  cove- 
nantee of  the  non-performance  of  the  princi- 
pal    Bouglass  v.  Howland,  35 

2.  A  decree  in  chancery  against  the  principal  in 
a  cause  on  a  bill  filed  to  compel  an  account, 
is  not  evidence  against  the  g^aarantor,  unless 
be  had  notice  of  the  suit,  and  an  opportunity 
given  to  defend  in  the  name  of  his  priudpaL 

3.  It  seems  that  the  doctrine  of  notice  of  nofi- 
performance  applicable  to  negotiable  papery 
does  not  govern  in  the  case  of  guaranties, 
where  the  guarantor  undertakes  absolutely 
that  his  principal  dhall  perform.  If  it  be 
intended  that  notice  shall  be  given,  it  must 
be  provided  for  in  the  contract;  otherwise, 
the  guarantor  must  inquire  of  his  principal 
So  luso,  it  seemsj  that  the  same  rule  prevails 
in  r^ard  to  notice  «f  acceptance  of  a  gttar» 
anty,  id 

4.  A  guaranty  addressed  to  a  mercantile  firm 
in  £ese  words :  **  We  consider  Mr.  J.  Y.  E. 
good  for  all  he  may  want  of  you,  and  we 
will  indemnify  the  same,**  is  a  valid  instru- 
ment binding  upon  the  guarantors,  who  are 
not  entitled  to  notice  of  the  acceptance  of 
the  guaranty  or  of  the  sale  and  delivery  of 
goods  under  it  to  the  principal.  Whitney  v. 
Groot,  82 


5.  Such  a  guaranty,  however,  is  not  a  coniin» 
uing  guaranty ;  the  party  making  it  is  liable 
for  the  amount  only  of  such  go^ls  as  were 
obtained  on  its  first  presentation,  and  not  for 
those  subsequently  obtained,  and  the  first 
payments  made  by  the  principal  must  be  ap- 
plied towards  satisfaction  of  the  charge  for 
which  the  surety  is  responsible.  id 


REFERENCE. 

1.  Where  referees  are  appointed  to  hear  a 
cause,  and  the  trial  actually  requires  the  ex^ 
amination  of  a  long  account,  they  have  pow. 
er  to  allow  damages  for  the  non  performancf 
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of  a  ipeoial  coatract,  theMmo  at  if  tiiecanse 
had  been  tried  by  a  jury*    I^e  y,  TiUoUon, 
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$.  The  provision  in  the  oonititatioa  of  the 
U.  S.  securing  a  trial  by  a  jury,  relates  onl^ 
to  trials  in  courts  organised  ouder  the  consti- 
totion  and  laws  of  the  U.  S.,  and  is  no  ob- 
jectum  to  a  caase  being  heard  by  refereet  in 
the  coorts  of  this  state;  nor  is  the  similar 
provision  in  the  constitution  of  this  state  an 
objection.  Previous  to  the  adoption  of  the 
state  constitution,  references  were  well  known 
and  sanctioned  by  statute.  id 

3.  At  all  events,  a  party  having  ttaivtd  a  con- 
stitutional provision  cannot  subsequently  ask 
for  its  protection.  id 

See  Ehrob,  1, 2. 


REPLEVIN. 

I.  Where  a  plaintiff  in  replevin^  to  an  avowry 
for  renty  pleads  a  toriioue  eviction  by  the 
landlord,  such  plea  is  not  sustained  by  proof 
that  the  landlord  entered  by  virtue  of  sum- 
mary proceedingt  under  the  landlord  and 
tenant  act  for  the  non-payment  of  the  rent 
McCarty  v.  Hudiom,  291 

fl.  Although  such  entry  be  found  by  tktpecial 
verdict,  the  tenant  is  not  entitled  to  judgment 
in  an  action  of  replevin  brought  for  goods 
sttbsequcntJv  taken  as  a  distress  for  rent, 
where  he  pleads  Si  tortious  eviction  ;  to  ena- 
ble him  to  avail  himself  of  such  entry  in  bar 
of  a  distress  for  rent,  he  should  epeciaily 
plead  the  resort  of  the  landlord  to  the  other 
remedy.  On  the  contrary,  the  landlord 
under  such  verdict  is  entitled  to  judgment 
non  obstante  veredicto,  id 

See  Bailubnt.    Landlord  ahd  Tenant. 


S 


SALE  OF  CHATTELS. 

1.  Where  goods  belonging  to  his  principal^ 
were  sold  by  a,  factor  without  knowledge  of 
the  ownership  on  the  part  of  the  purchaser, 
the  latter,  in  an  action  on  the  contract  by 
the  principal,  for  the  price  of  the  goods,  was 
held  entitled  to  set  off  ti  demand  against  the 
factor,  although  the  sale  was  a  cash  sale^  and 
the  purchaser,  when  he  obtained  the  goods, 
did  not  intend  to  abide  by  his  contract,  but 
purposed  to  set  off  his  demand  against  the 
factor     Hogan  v.  Shorh^  458 

2.  It  was  further  held,  that  the  purchaser  in  this 
case  was  entitled  to  his  set-off,  although  it 
consisted  of  a  note  of  the  factor  not  due  un- 
til forty-five  days  after  the  sale,  the  principal 
not  having  commenced  his  suit  until  after 
the  maturity  of  the  note.  id 

&  Whether  if  the  factor  or  the  principal,  on 
disoovering  that  the  porchaserdid  not  intend 


to  pay  oiih,  micfat  haife  dia^fmed  tfa>  on- 
tract  and  brought  trenwr  for  the  gooda,  ^utre. 

id 

Se$  BjaLMBNT. 

SHERIFFS. 

1.  A  sheriff  may  be  lawfully  resisted  in  cany- 
ing  away  property  from  a  house,  the  outer 
door  of  which  being  shot,  he  opened  imt  the 
purpose  of  entering  to  make  a  levy  by  virtue 
of  an  execution  against  the  property  of  the 
tenant  The  distinction  in  the  books  that 
the  sheriff  in  such  case  is  protected  as  to  the 
/evy,  but  liable  as  a  trespasser  for  the  entry, 
denied.     The  People  v.  Bubbard,  369 

2.  In  an  action  against  a  sheriff  for  the  escape 
of  a  prisoner,  he  cannot  object  as  a  bar  to 
the  recovery,  that  the  plaintiffs  in  the  original 
action  declared  against  the  defendant  general- 
ly as  in  custody,  instead  of  declaring  special- 
ly that  he  was  in  close  custody,  Fairciild  v. 
Case,  381 

3.  The  act  for  more  easy  pleading  in  certain  suits, 
does  not  extend  to  cases  of  mm'/eazance  by 
public  oflBcers  ;  a  sheriff  sued  for  a  negligent 
escape  cannot  dierefore  avail  himself  of  the 
statute  of  limitations  without  pleading  it 
Even  when  sued  for  a  voluntary  escape,  wheth- 
er the  sheriff  can  avail  himself  of  the  statute 
of  limitations  without  pleading  it,  guere.    id 

4»  Nothing  but  the  act  of  God,  or  of  the  ene- 
mies of  the  country,  will  excuse  the  sheriff. 

id 

5*  General  reputation  of  the  insolvency  of  the 
prisoner,  is  inadmissible  in  an  action  against 
the  sheriff  for  an  escape.  id 

ft.  A  special  deputy  is  bound  to  show  his  war- 
rant if  requested  to  do  so,  and  if  he  omit,  the 
party  against  whom  the  warrant  issued  mar 
resist  an  arrest,  and  the  warrant  under  such 
circumstances  is  no  protection  against  an  ac- 
tion for  an  assault,  battery  and  false  impris- 
onment Frost  V.  Thomas,  413 

SHIPS  AND  SEAMEN. 

See  Damaobs,  4. 

SLANDER. 

1.  In  a  declaration  in  slander  chai^ng  Ae  de- 
fendant with  having  adopted  certain  slander- 
ous words  used  by  another,  the  uxnrds  spoken 
in  the  first  instance  must  be  set  forth  ;  it  is  not 
enough  to  say  that  the  speaker  did  charge 
and  impute  to  the  plaintiff  die  crtiM  <^  per- 
jury.   Blessing  v.  Ikims,  100 

I.  Where  a  party  is  sued  for  republishing  a 
libellous  article  in  a  newspaper,  and  the  re- 
publication is  accompanied  be  remaiiis  tend- 
ing to  &  justification  out  not  amounting  to  it, 
the  defendant  is  not  permitted  to  nrore  the 
truth  of  the  remarks  m  mitiaation  of  damages 
becanse  the  evidence  womd  tend  to  prove 
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tbediaise  veU-fomuM.  ETideaee  ia  mitiM 
gadon  must  be  such  as  admits  the  charge  to 
be  false.     Ooopm'Y,  Barber,  105 

3.  Words  charging  a  part^  with  aldine  in  pro- 
onring  an  abortion  (a  crune  created  by  stat- 
ute) when  ^)eaking  of  him  as  having  had  il- 
licit intercourse  with  a  woman,  are  actiona- 
ble perse;  if  the  wordv  were  spoken  in  a 
sense  other  than  that  of  imputing  the  crime, 
it  is  incumbent  upon  the  defendant  to  show 
that  they  were  spoken.    Bissdl  v.  Cornell^ 

854 

4.  A  publication  commenting  upon  a  printed 
worK  is  libellous  which  imputes  to  the  author 
a  disregard  of  justice  and  propriety  as  a  man 
represents  him  as  infatuated  with  yanity,  mad 
with  passion,  and  the  apologist  from  force  of 
sympathy  of  another  stigmatised  with  ingrat- 
itude and  perfidy  ;  and  which  also  charges 
him  with  publishing  as  true,  statements  and 
evidence  falsified,  and  encomiums  retracted  : 
8o  HBLD  on  demurrer  to  a  declaration,  the 
court  ruline  that  the  defendant  could  not  on 
demurrer  claim  his  commnn  ication  to  be  priv- 
ileged as  a  legitimate  criticism  ;  the  question 
of  privilege  solely  appertaining  to  a  jury. 
Cooper  T.  Sum€y  434 

STREETS. 

Set  Landlord  and  Tenant,  3. 

SURROGATE'S  COURT. 

1.  An  administrator'' s  deed^  under  an  order  of 
sale  made  by  a  surrogate  previous  to  the 
passage  of  the  act  of  1819  requiring  a  am- 
Jirmation  of  the  sale  by  the  surrogate,  is  a 
good  and  valid  deed,  although  executed  sub- 
sequent to  the  passage  of  the  act,  and  with- 
out the  sale  having  been  confirmed  by  the 
surroejite  :  the  act  applies  only  to  future  cas- 
es,    rox  y.  Lipe^  164 

5.  Whether  an  administrator  aurhorized  by  a 
Buirogate  to  mortgage  lands  of  the  intes- 
tate, can  legally  include  a  power  of  sale  in 
such  mortgage,  and  whether  a  foreclosure 
under  such  power  is  valid  so  as  to  bar  a  re- 
demption of  the  premises,  quere ;  but  at  all 
events,  where  the  mortgrge  has  been  fore- 
closed under  such  power  and  the  mortga- 
gee has  entered  into  possession,  an  aclion 
of  ejectment  will  not  lie  against  him  by  the 
heirs  of  the  intestate.  id 

3.  The  filing  of  a  bond  by  the  administrator, 
faithfully  to  apply  the  moneys  to  be  raised 
by  the  mortgage  seven  days  aft^r  the 
execution  of  the  mortgage,  is  a  sufficient 
compliance  with  the  act  requiring  such 
bond  to  be  filed.  id 


T 

TAXES. 


See  GomrmrTiovAXi  Law,  1. 

TENANTS  IN  COMMON. 

See  EjBCTMnrr,  8,  9,  13. 

TRESPASS. 

Sie  COVSTB  OF  JUSTICKB  OF  THK  PBACB. 

Damages.    Shbxiffb. 

TROVER. 

See  Landlobd  and  Tenant. 

TRUSTS. 

1.  An  action  at  law  will  not  lie  by  ti  cestui  que 
trustf  against  the  executor  of  a  trustn^  crea- 
ted by  an  assignment  for  the  benefit  of  cred- 
itors, upon  an  implied  promise  arising  from 
the  acceptance  of  the  trust,  and  the  conver- 
sion of  the  fund  into  money ;  the  party  must 
resort  to  equity.  Dias  v.  BrunelVs  Eeeu- 
tor,  9 

5.  It  seems,  had  there  been  an  express  promise 
by  the  testator,  and  there  had  been  assets^ 
that  an  action  would  have  lain  against  the 
executor.  id 

3.  Property  held  in  trust,  on  the  death  of  the 
trustee,  at  common  law  passed  to  his  execu- 
tor ;  but  not  as  assets.  He  took  not  as  exe- 
cutor  but  as  a  trustee,  subject  to  the  same 
stipulations  and  conditions  under  which  it 
was  held  by  the  testator.  JVbtr,  by  the  re- 
vised statutes,  it  seems  the  trust  vests  in  the 
court  of  chancery  with  all  the  powers  and 
duties  of  the  onginal  trustee,  and  must  be 
executed  by  some  persons  appointed  for  that 
purpose  under  the  direction  of  the  court  1 
R.  8.  2d  ed.  p.  724,  §  68.  id 

4.  Real  estate  directed  by  will  to  be  sold,  and 
the  avails  to  be  applied  to  the  uses  created 
by  it,  is  in  equity  regarded  as  personal  prop- 
erty ;  and  the  doctrine  of  uses  and  trusts 
and  limitations  of  real  estate  has  no  appli- 
cation in  such  cases  farther  than  is  expressly 
declared  by  statute.     Kane  v.  Gott,         641 

5.  The  statute  in  regard  to  estates  in  penonal 
property  treats  only  of  accumulations  of 
interest  or  income,  and  of  expectant  estates. 
The  mode  of  directing  accumulations,  so  as 
to  be  valid,  the  statute  specially  points  out. 
The  suspension  of  absolute  ownership  is  lim- 
ited to  two  lives ;  and  in  all  other  respects, 
limitations  of  future  or  contingent  estates 
are  the  same  as  if  the  subject  were  real  es- 
tate, id 


U 

USURY. 
1.  Where  an  acceptance  is  given  in  consider- 
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ation  of  A  promia  tfamt  ihe  partr  oMaining 
the  acceptance,  will  at  a  specified  period  de- 
liver to  the  acceptor  a  qoandtj  of  coantry 
produce,  the  acceptor  cannot  avail  himself  of 
the  defence  of  tuury,  if  the  acceptance  be 
subsequently,  and  before  maturity,  ne|;otia- 
ted  by  the  holder  at  a  usurious  rate  of  mter- 
est     Cameron  v.  Chap$llt  94 

2.  A  mortgage  taken  on  the  loan  of  $700,  to 
be  paid  in  Un  yeart  with  interest  (the  inter- 
est not  to  be  paid  until  the  expiration  of  the 
ten  years,)  is  not  uturious,  though  the  loan 
be  made  upon  an  agreement  that  the  mort- 
gagee, in  addition  to  the  interest  reserved, 
shall  hare,  free  of  rent,  the  use  and  occupa- 
tion of  an  acre  of  ihe  mortgaged  premises, 
worth  eight  dollars  per  year :  the  whole  com- 
pensation for  the  loan  not  being  equal  to  a 
reservation  of  compound  interest.    Fox  v. 

>Zt>e,  164 

3.  Where  a  uturioue  Zoan  is  made  and  prom- 
issory notes  are  pledged  as  security  for  the 
re-payment  of  the  money,  an  action  upon 
the  notes  cannot  be  maintained  by  the  lender 
against  the  borrower.    Bell  v.  LeTtt,    230 

4.  Nor  can  an  action  be  maintained  by  a  third 
person  who  has  received  the  notes  from  the 
lender  under  an  agreement  to  collect  them 
and  apply  the  proceeds  towards  payment  of 
a  debt  due  to  him  from  the  lender.  id 

9.  Where  a  note  had  been  transferred  by  the 
payee,  and  an  action  was  brought  upon  it  by 
the  holder  against  the  maker,  the  payee^  call- 
ed as  a  witness  by  the  maker,  was  held  to  be 
pricileged  from  answering  questions  put  to 
him  for  the  pui*pose  of  showing  any  agree- 

,  ment  respecting  tlie  note  or  the  considera" 
tion  thereof,  or  any  payment  thereupon  to 
him,  the  defendant  having  avowed  tnat  his 
defence  was  usury,  and  that  usurious  inter- 
est had  been  receyred  by  the  payee,  as  the 
tendency  of  the  answers  might  be  to  subject 
hinuelf  either  to  a  penalty  or  to  an  indict- 
ment tor  a  misdemeanor.  Burns  v.  Kemp- 
shall,  360 


VARIANCE. 


8ae  PLBAf  AlTD  PUBADINOS,  II,  IS- 

VENDOR  AND  VENDEE. 

As  between  a  vendor  and  vendee  of  land  upon 
which  there  was  a  dwelling  house  without  a 
fire-place,  and  without  a  chimney  except 
from  the  chamber  floor,  it  was  hbld,  that 
a  stove  from  which  went  a  pipe  into  the  low- 
er end  of  the  chimney  was  not  a  fixture,  toA 
did  not  pass  with  the  land  to  the  purchaser. 
Freeiand  ▼.  Souihworth,  191 

See  CORSIDKBATIOV,  3. 


WILLS. 

1.  Where  a  will  was  made  directing  real  estate 
to  be  sold,  Uie  proceeds  to  be  inyested,  and 
the  income  to  be  applied  to  the  support  of 
two  nieces  until  they  arrived  at  the  age  of 
twenty  or  married,  and  then  the  income  to  be 
paid  to  them  in  equal  proportions  during 
their  respective  lives ;  on  the  death  of  one 
without  issue,  the  v^ole  income  to  be  paid 
to  the  survivor  ]  on  the  death  of  both  leav- 
ing issue,  the  whole  trust  fund  to  go  to  such 
issue ',  one  moiety  to  the  children  of  each ; 
and  on  the  death  of  the  nieces  without  issue, 
the  property  to  go  to  the  mother  of  the  testa- 
tor :  IT  WAS  HELD,  that  the  nieces  took  im- 
mediate vested  interests  in  their  respective 
moieties  of  the  income  of  the  estate  during 
their  lives,  with  a  remainder  to  the  survivor 
for  life  in  the  moiety  of  the  other  dying  with- 
out issue ;  and  that  on  the  death  of  both 
leaving  issue,  the  fund  went  to  their  chil- 
dren. Kane  and  wife,  appellants,  and 
Oott  and  others,  respondents,  641 

2.  Whether  the  income  in  the  hands  of  the 
nieces  is  inalienable,  and  what  is  the  effect 
of  a  decree  declaring  it  so,  quere,  id 

3.  A  will  mapr  be  void  in  part,  and  yet  good 
for  the  residue,  and  such  portions  of  it  as 
are  not  contrary  to  law  will  be  saved ,  al- 
though it  seemi  this  conservative  rule  in  the 
construction  of  wills  has  not  always  been 
observed.  id 

See  Ejbctxbnt,  4,  5,  6. 
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